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SUPREME COURT OF TEXAS. 


GALVESTON TERM, 1877. 


Ben R. Townsend, Ex’r, v. GEoRGE QUINAN. 


1. SET-OFF—JUDGMENT.—A surety against whom judgment has been 
rendered, may offset against an assignee of the judgment, whatever 
claims he may have purchased against the plaintiff in the judgment, 
in good faith, without notice of the assignment. 

2. SAME—MORTGAGE.—If the assignment of a judgment was only as 
collateral security for a debt due from the plaintiff in the judgment 
to the assignee, and the defendant in the judgment has instituted 
proceedings to compel the allowance in offset of claims against the 
plaintiff, bought in good faith, in which proceedings the assignee had 
intervened, the assignee, after the payment of his debt, could not 
object to any offset which would be valid against the judgment 
plaintiff, nor would his purchase of the judgment, pending the pro- 
ceedings, give any additional right to oppose such set-off. 

3. CASE QUESTIONED.—Townsend v. Quinan, 36 Tex., 548, criticised 
and questioned. 

. 


Apprat from Fort Bend. Tried below before the Hon. 
Livingston Lindsay. 

On the 29th of October, 1859, Martin W. Townsend, in 
Wharton District Court, recovered judgment against M. 8. 
Stith, for the sum of $1,568.83, bearing ten per cent. interest. 
Stith appealed, with George Quinan and Jackson Rust as 
sureties on his appeal bond. In 1864, the Supreme Court 
affirmed the judgment against the appellant Stith, and his 
sureties, with damages. May 4, 1868, execution issued from 
Wharton District Court against the sureties, Quinan and 
Rust, (Stith having died meanwhile,) and on the 13th of 
July, the sheriff levied on one ambulance, and three tracts 
of land, in the aggregate, 1,930 acres, the property of George 
Quinan. The amount of the execution was $3,188.08. On 
(1) 
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the 20th July, Quinan filed a petition for injunctign, alleging 
irregularities in the execution and levy, and that he was the 
legal owner-and holder of certain claims against M. W. 
Townsend, aggregating the sum of $1,301.15, with interest 
from 1860 and 1861; that he had applied to M. W. Town- 
send, to credit the amount of these claims on the judgment, 
which Townsend refused to do; that he was informed and 
believed that Townsend was in failing circumstances, so that 
nothing could be made out of him by execution, and that if 
the execution on the Stith judgment should be suffered to 
run against him, Quinan, he would lose his claims against 
M. W. Townsend. The injunction was granted. On the 
1st of December, 1868, M. W. Townsend filed a motion to 
dissolve the injunction, which motion the court overruled. 
Thereupon, on the 2d of December, he filed an answer de- 
murring to Quinan’s petition, alleging that he had no interest 
of any sort in the Stith judgment; that on the 15th of May, 
1866, he had made an absolute transfer thereof to B. R. 
Townsend, executor of N. Townsend, to pay a debt due by 
M. W. to N. Townsend; (a copy of the transfer was attached 
to the answer;) that Stith was dead in July, 1868, and his 
estate, as he was informed and believed, insufficient to pay 
the just debts against it; that Quinan had only conditionally 
purchased the claims against him, (M. W. T.,) and had pur- 
chased them with notice of the transfer, by M. W. T., of the 
Stith judgment to B. R. Townsend, executor of N. Townsend. 

On the same day, Mr. Harcourt, the attorney for M. W. 
Townsend, filed a plea of intervention for B. R. Townsend, 
executor of N. Townsend, deceased, which set up that on the 
15th of May, 1866, M. W. Townsend, owing the estate of N. 
Townsend about $3,000, and the interest thereon, for the 
purpose of securing and providing for the payment of said 
debt and interest, transferred to said executor, B. R. Town- 
send, the Stith judgment, besides another note on one Dun- 
lap, a copy of the instrument of transfer being given, and the 
same as set out in the answer of M. W. Townsend; that the 
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executor was then the legal owner and holder of said judg- 
ment, by reason of said transfer; that said M. W. Townsend 
had never paid or otherwise secured his debt due said 
executor, except by said transfer of said Stith judgment and | 
Dunlap note; that Dunlap was utterly insolvent; that said 
transfer was made to intervenor long before Quinan obtained 
possession or control of the claims against M. W. Townsend, 
set out in his petition; that Quinan was not the legal nor 
equitable owner of said claims, and had not paid for them, 
nor obligated himself to pay for them, unless he could plead 
them in ofiset or payment of the Stith judgment; that Stith’s 
estate was represented by Quinan as being insolvent; that 
by reason of the premises, Quinan and Rust were bound to 
pay intervenor the amount of said judgment, interest, and 
costs. The intervenor concludes with a prayer for citation 
to Rust, the other surety, and for a judgment against Rust 
and Quinan for the amount of the Stith judgment, interest, 
damages, and cost. At the March Term, 1871, Quinan filed 
exceptions to this intervention, because there was no allega- 
tion that he had notice of the transfer of the judgment before 
acquiring his offsets, and because the relief prayed for could 
not be granted in this suit, 7. e., a judgment on a judgment. 
Quinan also answered, under oath, denying that he had notice 
of the transfer of the Stith judgment before he acquired his 
offsets, and alleging that he acquired them in the spring of 
1868, before he had any notice of the transfer. He also 
set up that Townsend had not procured his judgment lien 
on Stith’s lands to be allowed and approved, and so had lost 
it by laches, and thereby had released Stith’s sureties. 

On the 20th of November, 1871, the intervenor amended, 
demurring to plaintiff’s amendment, alleging the presenta- 
tion, allowance, and approval of the Stith judgment as a 
privileged claim; that Quinan was aware of this when he 
applied for his injunction, because Quinan was the attorney 
for Stith’s estate, which he “ managed to his own notion and 
satisfaction ;” that Quinan never paid a cent for his offsets, 
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and that the open account pleaded by him was not properly 
itemized; closing with another prayer for judgment and more 
damages. 

The cause, by change of venue, had been transferred from 
Wharton to Fort Bend county, where, at the November 
Term, 1871, Quinan had. judgment for $2,429.05, which the 
court credited on the Stith judgment, ordering said judgment 
to remain in force for Quinan’s benefit, to that extent, and 
perpetuating the injunction. This judgment was reversed in 
1872. (See 36th Texas Reports, page 548.) 

December 20, 1873, defendant and intervenor filed an 
amendment, alleging that the cause had been unreasonably 
procrastinated by Quinan’s false promises and the failure to 
hold the regular terms of the court, and stating that 
plaintiff had failed to comply with a certain agreement for 
compromise made between the parties after the reversal of 
the case on the first appeal; that defendant and intervenor 
were not bound by the same, and praying a dissolution of 
the injunction, with another ten per cent. damages. At 
the June Term, 1874, Quinan filed an amendment, alleging 
the utter insolvency of M. W. Townsend, then, and when the 
injunction was first sued out; that he was the real owner and 
holder, and then was, of the offsets pleaded, which he had 
acquired in good faith, for value, without notice of the trans- 
fer of the Stith judgment to the intervenor; that on Febru- 
ary 1, 1873, Stith’s administrator had paid on the judgment 
to the intervenor, $1,300; that since the last term of the 
court, for the first time, he had received notice of M. W. 
Townsend’s discharge in bankruptcy in 1869; that the Stith 
judgment never had been unconditionally transferred by M. 
W. Townsend to B. R. Townsend, the intervenor, but that 
M. W. Townsend had only pledged or hypothecated said 
judgment, with the note on which it was based, to B*#R. 
Townsend, executor of Nathaniel Townsend, deceased, May 
15, 1866, as collateral security, along with other property, to 
secure the payment of a note for $3,300 due N. Townsend by 
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M. W. Townsend, June 1, 1860, with ten per cent. interest; 
that said note for $3,300 was the only indebtedness of M. 
W. Townsend to N. Townsend, deceased, up to September 
3, 1869, up to which date M. W. Townsend had paid on the 
note, thus: July 1, 1863. $2,968.88 ; Angust 21, 1866, $20 in 
scrip, at 70 cents or the dollar; June 12, $57.40 in Confed- 
erate money, July 12, 1867, $390. The amendment alleged 
that the whole of the claim for which the Stith judgment 
had been pledged as collateral by M. W. Townsend to the 
intervenor had been fully paid, and that the said judgment 
did not belong to the intervenor, but to the assignee of M. 
W. Townsend. To this amendment the defendant and inter- 
venor both excepted, because it presented “immaterial 
issues,” and they denied the allegations thereof, and denied 
the right to enter the credits on the Townsend note. The 
exceptions being overruled, the case was tried, and under 
the charge of the court the jury found for defendants one 
cent and costs. The defendant appealed. 


James B. Morris, for appellant, cited Darden v. Mathews, 
92 Tex., 324; Smith v. Johnson, 8 Tex., 418; Parker vr. 
Leman, 10 Tex., 116; Avery v. Avery, 12 Tex., 54; Me- 
Kean v. Paschal, 15 Tex., 37; Mitchell v. DeWitt, 20 Tex., 
299; San Antonio v. Lane, 32 Tex., 416; Roddy v. Kings- 
bury, 5 Tex., 152; Wright v. Daily, 26 Tex., 731; Croft v. 
Hicks, 26 Tex., 384; Mims v. Mitchell, 1 Tex., 443; Chand- 
Jer v. Fulton, 10 Tex., 2; Bailey v. Mills, 27 Tex., 434: 
McGreal v. Wilson, 9 Tex., 426; Lee v. Hamilton, 12 Tex. 
413; Yarborough v. Tate, 14 Tex., 483; Patton v. Gregory, 21 
Tex., 513; Bradshaw v. Mayfield, 24 Tex., 482; Hagerty 
v. Scott, 10 Tex., 525; McKinney v. Fort, 10 Tex., 220; 
Sayles’s Prac., sec. 598; Paschal’s Dig., art. 1464; Cobb v. 
Beall, 1 Tex., 342; Crozier v. Kirker, 4 Tex., 252; Wells v. 
Barnett, 7 Tex., 584; Gay v. McGuffin, 9 Tex., 501; Long 
v. Steiger, 8 Tex., 461; Davidson v. Edgar, 5 Tex., 492; 
Gamage v. Trawick, 19 Tex., 58; Sheffield v. Gordon, 34 
Tex., 530. 
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P. E. Peareson, for appellee, cited Tucker v. Brackett, 28 
Tex., 340; Edrington v. Allsbrooks, 21 Tex., 188 ; Eccles v. Dan- 
iels, 16 Tex., 186; 2 Hillon Mort., 535; Ross v. Mitchell, 2 
Tex., 150; Todd v. Caldwell, 10 Tex., 241; Dunlap’s Paley 
on Ag., 290, p. 2, sec. 6; Hassell v. Nutt, 14 Tex., 266; 
Vaughan v. The State, 21 Tex., 752; Hollingsworth v. Hols- 
housen, 17 Tex., 47; Butterworth v. Kinsey, 14 Tex.,502; San 
Antonio v. Lewis, 9 Tex., 71; 1 Hill on Mort., 473; 2 Hill 
on Mort., 535, 536; Frizzell v. Johnson, 30 Tex., 31; Simp- 
son v. Huston, 14 Tex., 476; Duncan v. Magette, 25 Tex., 
250; Knight v. Holloman, 6 Tex., 153; Durst v. Swift, 11 
‘Tex., 279; Thompson v. Cartwright, 1 Tex., 87; Hatcher r. 
Pelham, 31 Tex.,202; Brady v. Hancock, 17 Tex., 362; Hol- 
lis v. Border, 10 Tex., 363; Duncan v. Bullock, 18 Tex., 544. 


Moors, Associate Joustice.—This is the second time. this 
case has come before this court at the instance of appellant. 
When here on the former appeal, the court held that the 
petition of Quinan, the plaintiff in the court below, did not 
disclose equities entitling him to the relief for which he 
prayed; that he should have averred the absolute insolvency 
of the defendant, Martin W. Townsend; and that he, Quinan, 
had not merely “acquired” the offsets upon which the action 
is brought, but had bought and paid for them before he had 
notice of the assignment of the judgment, and, therefore, -the 
defendant’s motion to dissolve the preliminary injunction 
should have been sustained. And even had these averments 
been made and proved, if the assignment was made in good 
faith and for a valuable consideration, thé court seems to 
hold, if no laches was imputable to the assignee, B. R. Town- 
' send, Quinan’s offsets would not be available to him, though 
he had no notice of the transfer of the judgment at the time 
he acquired them. (36 Tex., 548.) 

After the case was remanded to the District Court, both the 
plaintiff and intervenor, B. R. Townsend, amended their 
pleadings, so that when the case came to trial for the second 
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time, it presented altogether different issues from those upon 
which it had been previously determined. 

The plaintiff, in his amended petition, alleges that he was 
the owner and holder of the offsets described in his original 
petition; that he had acquired them in good faith for value, 
without notice of the transfer of the Stith judgment to inter- 
venor; that said Martin W. Townsend was then, and when 
said injunction was granted, utterly and hopelessly insolvent ; 
that since the last term of the court he had learned, for the 
first time, that said Townsend had been discharged in bank- 
ruptey in the year 1869; that said judgment against Stith, 
Rust, and himself had never been une onditionally transferred 
to B. R. Townsend, but had, in fact, been only pledged or 
hypothecated, with the note on which it was based, to the in- 
tervenor, B. R. Townsend, the executor of N. Townsend, de- 
ceased, on the 15th of May, 1866, as collateral security, along 

with other property, to secure the payment of a note for 
$3,300, due to N. Townsend by said Martin W. Townsend, 
June 1, 1860; that various payments have been made on the 
debt thus secured; that the entire amount of the same had 
been discharged; and that said judgment then belonged to 
the assignee in henkaupte y of said Martin W. Townsend. He 
also alleged that on the Ist of February, 1873, Stith’s admin- 
istrator had paid to the intervenor, Bb. R. Townsend, on said 
judgment, the sum of thirteen hundred dollars. 

The jury to whom the case was submitted on the issues 
made by the amended pleadings, rendered a verdict, for the 
second time, in favor of the plaintiff. And we are clearly of 
opinion, that it cannot be said that the evidence before them 
does not warrant or support their conclusion. 

The generality of the assignments of error, as we have had 
occasion to complain in respect to quite a number of the 
records upon which of late we have had to pass, would justify 


our refusing to exaniine them. But waiving objection to 
them on this account, it is believed, if it is conceded that there 
are errors in some of the rulings of the court to which they 
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refer, such errors are altogether immaterial to the proper 
determination of the case. For instance, if it was admitted 
that the motion to dissolve the injunction should have been 
sustained, certainly no injury can be said to have been sus- 
tained by appellant by the ruling of the court, unless he was 
in some way interested in the judgment, and had suffered 
damage by such ruling; and if we admitted that Chandler’s 
authority to give the credit which he entered upon Martin 
W. Townsend’s note to N. Townsend, was not properly or 
satisfactorily shown, how could that fact have affected the 
determination of the case, when it appears that appellant, B. 
R. Townsend, has himself acknowledged and allowed the 
same credit ? 

We, by no means, are to be understood as intimating that 
the rulings of the court, when the case was formerly here, 
would have received our concurrence, if it was necessary for 
us to pass upon the questions upon which the judgment was 
then reversed. But, conceding that they are entirely correct, 
and admitting that the instructions of the court to the jury 
may not have been, in all respects, strictly accurate, and that 
the issues upon which the cause should have turned were 
not presented to them, still, we think it clearly appears that 
no other result than that reached by the court below could 
have been properly attained, or would have been warranted 
on the evidence by the former decision, even if the instruc- 
tions given to the jury had been, in all respects, strictly accu- 
rate. 

Admit, for instance, that the equity of the assignee of a 
judgment is superior to that of a surety, to set off debts which 
he has acquired against the insolvent plaintiff in such judg- 
ment, without notice of its transfer, and that the fact that 
the transfer of the judgment was not abso.ute, but merely as 
a security for a previous indebtedness from the plaintiff to 
the assignee, in no way weakens his equity, it cannot be 
questioned that, when the debt thus secured is paid, the as- 
signee can make no objection to the offsets which the plain- 





TOWNSEND v. QUINAN. 





Opinion of the court. 





tiff in execution could not himself make ; and it is certainly 
too obvious for discussion that, after Quinan had brought 
this suit to set off against the judgment his demands against 
M. W. Townsend, and B. R. Townsend had made himself 
a party to this suit, the latter could not, by purchasing the 
judgment, acquire any stronger equity against Quinan than 
he previously had. Conceding, then, as appellee did, in 
deference to the previous decision of the court, that B. R. 
Townsend was entitled to have his debt against M. W. 
Townsend satisfied, in preference to his right to credit for 
the amount of his offsets, still, it must be admitted that the 
subsequent absolute purchase of the judgment did not give 
intervenor a right to any other or greater privilege than he 
had when he made himself a party to the suit. He pur- 
chased, if we may so use the term, Martin W. Townsend’s 
equity. of redemption in the judgment. But, by this suit, 
Quinan had acquired a priority of right to this equity of re- 
demption. A court of equity would, therefore, require the 
purchaser to account for and apply whatever should come 
into his hands on the judgment, after payment in full of the 
debt for which it was previously pledged to him, to the dis- 
charge of the debts sought to be offset against it at the time 
of his purchase. 

We think the fair inference, from the evidence, is, that 
the $1,020, paid by B. R. Townsend to the assignee in bank- 
ruptey of Martin W. Townsend for the securities transferred 
to secure his debt, together with the dividends which he re- 
ceived out of the other assets of the bankrupt, paid the bal- 
ance due him on this debt. If so, he was only entitled to a 
priority over Quinan for the amount of $1,020 and interest; 
and this seems to have been paid by the thirteen hundred 
dollars in cash, paid him by Stith’s administrator. If his 
debt was thus paid, then Quinan was justly entitled to have 
his claims offset against the balance of the judgment; and if 
these claims, together with said sum of thirteen hundred 
dollars, are equal to the amount due upon it, as we suppose 
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they are, appellant has no cause to complain of the. judg- 
ment. If they are not, or if his debt against Martin W. 
Townsend has not, as we infer, been paid in full, an excep- 
tion should have been taken, plainly pointing out the error 
in this particular. As this has not been done, this court is not 
called upon to enter into a calculation to ascertain whether 
or not the jury may have made an improper or erroneous 
computation of these different sums. 

There is no error in the judgment of which appellant has 
any cause to complain, and it is therefore affirmed. 


AFFIRMED, 





A. B. Dean v. A. M. CRENSHAW. 


1. PRACTICE.—That a judgment was rendered in the court below upon 
an immaterial issue, where the record shows that it was correctly 
decided, will not be ground of reversal. 

2. LIMITATION—T'RUST.—See case where a decision below was errone- 
ously rendered, upon the defense of limitation, and the judgment 
sustained, because of insufficiency of evidence establishing a trust 
which was sought to be enforced. 

3. ESTOPPEL—LACHES.—See facts held sufficient as a defense against 
an action, good if brought promptly, and before intervening equities 
had attached. 


Apprat from Grimes. Tried below before the Hon. J. R. 
Burnett. 

A. B. Dean, April 2d, 1873, brought suit against Anna M. 
Crenshaw, widow, and Willie and Elizabeth Crenshaw, minor 
children of W. L. Crenshaw, deceased, for a house and lot in 
the town of Navasosa. 

The plaintiff charged, that in 1867 and 1868, he shipped to 
said W. L. Crenshaw large quantities of tobacco, on com- 
mission ; that from time to time, said W. L. Crenshaw made 
reports of sales, which were false, and in 1868 represented 
that a large part of the tobacco had been stolen, and that he 
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had gone into bankruptcy; that, induced by said represent- 
ations, plaintiff proved up his claim in bankruptcy, and re- 
ceived his pro rata in the distribution of the said W. L. 
Crenshaw’s estate in bankruptcy; that the said representations 
were false; that the said tobacco had been traded for said 
town lot, and the deed taken in the name of defendant, Anna 
M. Crenshaw, which fraud had but recently been discovered. 

Defendant Anna M. Crenshaw pleaded the proceedings in 
bankruptcy, as conclusive of the matters in controversy until 
the discharge of the bankrupt W. L. Crenshaw should be set 
aside, of which the United States court had exclusive juris- 
diction; general denial; that the lot had been bought with her 
own separate means—a sum larger than that used having been 
furnished by her to her husband—and that she was informed 
by her husband that her funds had bought the lot, and she 
had made improvements on the lot at her own cost, to the 
amount of $1,000; that the claim of plaintiff had been pre- 
sented by him in the bankrupt court, as against her husband’s 
estate, and that plaintiff had participated in the bankruptcy 
proceedings and obtained his dividend, and was thereby estop- 
ped by said proceedings, and by the discharge, which was 
granted February 22, 1869 ; thatin the bankruptcy proceedings 
the lot had been set apart as homestead, and upon her 
husband’s death, it had also been set apart by the Probate 
Court as a homestead; and the statute of limitations. 

Judgment was rendered for defendants, upon the statute of 
limitations, and the plaintiff appealed. 


Boone & Goodrich cited Munson v. Hallowell, 26 Tex., 475; 
Ripley v. Withee, 27 Tex., 14; Smith v. Fly, 24 Tex., 352; 
Anding v. Perkins, 29 Tex., 348. 


Moore, Associate Justice.—Appellant’s action was for 
the recovery of the house and lot described in his petition, 
and not upon his account for the tobacco consigned for sale 
by him to W. L.- Crenshaw, deceased—the amended answer 
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alleging that more than two years had elapsed after the 
rendering of an account of sales of the tobacco before the 
bringing of the suit; consequently presented an altogether 
immaterial issue. If, therefore, the judgment of the court in 
favor of appellee could be supported upon no other ground 
than that upon which it was rendered, it should without ques- 
tion be held to be erroneous, and would have to be reversed, 

We think, however, on a full consideration of all the facts 
and circumstances connected with the transaction, as exhibited 
in the record, that the judgment of the court in favor of 
appellee, although not warranted by the defense upon which 
it was rendered, is nevertheless strictly correct, and properly 
disposes of the case. 

It may be true, if appellant had brought suit within a rea- 
sonable time after the alleged purchase of the lot with the 
tobacco, or had shown that he could not have ascertained the 
facts at an earlier day if inquiry had been made, or any dili- 
gence whatever had been used to do so; and before other 
equities had‘ intervened; and the relative condition and 
situation of the parties whose interests are to be affected had 
materially changed; and the property had been greatly im- 
proved and enhanced in value,—the evidence in the record 
might have warranted a judgment in his favor, But even 
if such had been the case, it cannot be said, that it clearly 
appears that said W. L. Crenshaw had not accounted with 
and paid appellant for the tobacco which was given for the 
house and lot sued for, or that it was purchased with that 
part of the tobacco for which he was still in arrears when the 
balance due appellant was finally struck. Nor is it shown 
that said Crenshaw was not authorized by appellant to dispose 
of the tobaeco as he saw fit, upon charging himself with the 
price for which he was to sell it. Aside, however, from these 
suggestions, we are of opinion, that appellant’s neglect to 
inquire into the disposition made of the tobacco by W. L 
Crenshaw ; his delay in ascertaining his right to the house 
and lot, if there was a resulting trust in his favor, as he now 
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insists; the adjustment of his account; his agreement to and 
subsequent acceptance from Crenshaw of his personal obliga- 
tion for the balance unpaid after receiving a pro rata share of 
Crenshaw’s estate, when distributed among the creditors by 
the bankrupt court; in connection with the fact that said 
Crenshaw had the control of more than the amount at which 
the house and lot was valued when purchased, of the money 
of the separate estate of appellee, with which he had promised 
to purchase her a home, and with which she testifies that she 
supposed this house and lot had been purchased, and for 
which it would seem she might have presented a claim against 
the estate of her husband in bankruptcy, with the other facts 
apparent in the record, to which we need make no special 
reference,—preclude appellant from any equitable right to 
receive from appellee this property, which, if not actualiy 
conveyed to her as her separate estate, in payment of a just 
claim for more than its full value, was undoubtedly, with 
appellant’s knowledge and acquiescence, set apart to Cren- 
shaw as a: homestead by the bankrupt court, and after his 
death was subject to be set aside by the Probate Court, in 
like manner, to appellee. 

In view of all the circumstances of the case, when taken 
most favorably for appellant, it cannot be said that his equities 
are stronger than those of appellee, while she holds the appar- 
ent legal title. This unquestionably turns the scale in her 
favor. 

The judgment is affirmed. 

AFFIRMED. 





J. E. Wuirttesrty v. Paut N. Sporrorp. 


1, LIMITATION— ACCOUNTS BETWEEN MERCHANT AND MERCHANT.— 
The statute of limitations cannot be interposed in bar to an action 
upon an open account concerning merchandise between merchant 
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and merchant, though none of the items of the account bear date 
Within two years before the institution of the suit. 

2. OPEN ACCOUNT—STATED ACCOUNT.—The fact that a balance igs 
shown in an account and claimed in a suit, does not make it less an 
open account. The term open account is used in contradistinction 
to a stated account, wherein the account is closed by an assent to its 
correctness by the party charged. 


Error from Harris. Tried below before the Hon. James 
Masterson. 

The following is the agreed statement of the case, viz: 
“On the 17th day of March, 1874, appellees, as surviving mem- 
bers of the firm of Spofford, Tileson & Co., instituted this 
suit against Whittlesey and Alexander, on an account at- 
tached to the petition, (marked ‘ Exhibit A,’) containing items 
of debit and credit, the last-item being more than two years 
before the institution of this suit.* 

“ Defendant Alexander filed special exception of limitation’ 
of two years, and demurrer, and answered that he was not a 
partner. The court overruled the exception of limitation, 
and the jury found for Alexander, upon his plea denying 
the partnership. 

“Defendant Whittlesey, on the 10th day of November, filed 
his amended answer, as follows: ‘Now comes the defend- 
ant, J. E. Whittlesey, and by leave of this court first being 
had, and amends his answer in this cause, heretofore by him 
filed, and says, if he ever. was indebted to plaintiffs, the same 
is a stale demand, and is and was barred by lapse of time on 
and before the institution of this suit, to wit, two years since 
the last item charged in the account sued on. Wherefore he 
pleads the statute of limitations of two years, and asks to be 
discharged, with his costs,’ &e. 

“On the trial, defendants requested the following charge to 
the jury: ‘That if the evidence shows that the last item 
charged in plaintiffs’ account accrued more than two years 





* Nore.—The account contained in the agreed statement is lengthy, 
and is omitted. 





WHITTLESEY v. SFOFFORD. 





Statement of the case. 





before the institution of this suit, then, under defendants’ an- 
swer setting up as a defense the statute of limitations of two 
years, they will find for defendants.’ 

« Which charge was refused by the court in this language: 
‘Refused. If the allegations in petition are true, which is 
submitted to the jury, the statute of limitations is not appli- 
cable—this case being an exception, &c. 

«<¢James Masterson, Judge.’ 

“The plaintiffs allege in their petition, that said plaintifis 
and defendants were merchants, and in the matter of said 
account traded with each other as merchants, and that the 
action is based upon an account concerning the trade of mer- 
chandise between merchent and merchant, and made and 
contracted between merchant and merchant. 

“The jury found for plaintifis against defendant Whittlesey, 
who set up the following, in a motion: for a new trial: 1. 
The court erred in its charge tothe jury. 2. The court erred 
in refusing to give to the jury the charge asked by defend- . 
ant. 8. The jury found a verdict contrary to law and con- 
trary to the evidence. 

“The errors assigned by defendant Whittlesey are: 1. The 
court erred in refusing to give the charge asked by defend- 
ant. 2. The court erred in holding (see remark of court re- 
fusing charge asked by defendant) that if the allegations of 
the petition were true, the case was an exception to the stat- 
ute of limitations. 3. The court erred in not charging the 
jury that, upon the face of plaintiffs’ petition and exhibit, 
their alleged cause of action-was barred by limitation. 4. 
The court erred in overruling motion for a new trial. 5. 
Other errors, apparent of record. 

“The only question in the cause: ‘Is the plaintiffs’ cause of 
action barred by the statute of limitations?’ ” 

The briefs on file discuss this question only. 


Hill and Winch & Schwzefer, for plaintiff in error-- 


E. P. Turner, for defendants in error. 




















16 Wuirttesty v. Sporrorp. [Galveston Term, 





Opinion of the court. 





Roserts, Cuter Justice.—This case, previously submitted, 
has been re-submitted, by the agreement of the parties, under 
and in accordance with the rule for advancing cases, made 
at this term of the court, upon the single question, “Is the 
plaintitis’ cause of action barred by the statute of limita- 
tions ?” : 

The suit is for the balance of an account, made an exhibit 
in the petition, which shows debits and credits extending 
through several years, the last item of which is dated more 
than two years anterior to the institution of the suit. 

The plaintiffs allege in their petition, that “said plaintiffs 
and defendant were merchants, and in the matter of said 
account traded with each other as merchants, and that the 
action is based upon an account concerning the trade of mer- 
‘ chandise between merchant and merchant, and made and 
contracted between merchant and merchant.” 

The defendant pleaded the statute of limitations of two 
years, and upon the trial asked the court to charge the jury, 
“that if the evidence shows that the last item charged in 
plaintiffs’ account accrued more than two years before the 
institution of this suit, then under defendant’s answer, setting 
up as a defense the statute of limitations of two years, they 
will find for the defendant.” 

Which charge the court refused, in this language: 

“Refused. If the allegations in the petition are true, which 
is submitted to the jury, the statute of limitations is not 
applicable, this case being an exception.” 

The part of our statute that makes the exception referred 
to, is as follows: “And all actions, upon any account other 
than open accounts, concerning the trade of merchandise 
between merchant and merchant, their factors and servants, 
shall be commenced within two years next after the cause of 
such action shall have accrued, and not afterwards.” (Pas- 
chal’s Dig., art. 4605.) 

The account exhibits a number of items of charges in the 
regular line of merchandise on each side. It was properly 
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submitted, in substance, to the jury, to find whether or not the 
transactions embraced therein were the dealings of merchants, 
concerning the trade of merchandise; which their verdict in 
favor of the plaintiffs fully established. (Bass v. Bass, 8 
Pick., 189.) 

The fact that a balance was shown in the account, and 
claimed in the suit, did not make it any the less an open 
account. The term “open account” is used in opposition to 
a stated account, wherein the account is closed by an assent 
to its correctness by the party charged. The account shows 
dealings in the nature of mutual accounts of a character per- 
taining to the trade of merchants in merchandise. The fact 
that the plaintiffs exhibit in the account the items of credit, 
that might, if left out, have been pleaded in offset by the 
defendant, did not make it a case of account on one side 
only, that would take it out of the exception, and subject it 
to the bar of the statute. (Guichard v. Superveile, 11 Tex., 
522; Spring v. Gray, 6 Peters, 151.) 

This question arose, and was settled in the House of Lords, 
upon the advice of the Chancellor, who had consulted with 
some of the judges of the common law, before giving his 
final determination in the case of Robinson v. Alexander, in 
which the statute of limitations of six years was pleaded to 
an account, the last item in which was dated more than six 
years anterior to the institution of the suit. It was held that 
this being an account between merchant and merchant, was 
not barred by the statute of limitations. (8 Bligh’s Reports 
of cases in the House of Lords, 352, 362, 372, (decided in 
1834.) This case is referred to as a leading case in subse- 
quent decisions. The English statute is not materially differ- 
ent from ours, in respect to the exception made in favor of 
accounts between merchant and merchant in their mercan- 
tile dealings. 

It was decided by the Supreme Court of the United States, 
the opinion .being delivered by Chief Justice Marshall, 
“that an account closed by the cessation of dealings between 
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the parties, is not an account stated, and that it is not neces- 
sary that any of the items should come within the five years,” 
to exempt the account from the bar of the statute of limita- 
tions of that period. (Mandeville v. Wilson, 5 Cranch, 18,19.) 

We are of opinion that the court did not err in the refusal 
of the charge that was asked, and that it appearing that the 
account sued on was an open account between merchant and 
merchant, exhibiting mutual dealings in merchandise, the 
plea of two years limitation was no bar to the suit under our 
statute. 


Judgment affirmed. 
AFFIRMED. 





I. C. DEAN AND Wire v. Joun P. Lyons. 


1. TRESPASS TO TRY TITLE.—In trespass to try title, the defendant, 
under whom the plaintiff claimed in right of a conveyance from 
him to her deceased husband, pleaded specially, after the plea of 
not guilty, that the deed under which plaintiff claimed was made 
in consideration of an undertaking by plaintiff*s deceased husband, 
to support defendant and his wife during their lives; that after the 
death of plaintiff’s husband, the deed, which had never been deliv- 
ered, was fraudulently taken by plaintiff; that for the purpose of 

- ; canceling the transaction, the defendant had reconveyed to plain- 
tiff’s child another tract of land, which plaintiff’s intestate had 
conveyed in part consideration for the land sued for, and defendant 
prayed that the conveyance to plaintiff of the land sued for be 
declared null and void. Upon special issues submitted to the jury, 
a verdict was returned, and a decree rendered declaring the land 
bound for the support of defendant and his wife, and allowing for 
that purpose a specific sum, which if not paid from the rental of 
the land, a sufficient amount of the land should be sold to produce 
the same: Held— 

1. That the pleadings did not authorize such a decree. 
2. That under the pleadings, no decree could be rendered to 
enforce a trust running with the land. 


AppEAL from Freestone. Tried below before the Hon. 
John P. Rector. 
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J. R. Seely, for appellants, on the proposition which is 
noticed in the opinion, that the pleadings were not suflicient 
to authorize the decree, cited 5 Tex., 305; 12 Tex., 327; 19 
Tex., 410; Cuney v. Dupree, 21 Tex., 219; Grooms v. Rust, 
27 Tex., 234; 16 Tex., 119. 


Likens & Stewart, for appellee. 
Bradley § Kirven, also for appellee. 


X0BERTS, Carer Justice.— Wealthy A. Dean, formerly 
Wealthy A. Lyons, surviving widow of John T. Lyons, on 
behalf of herself and of her infant daughter, Ida G. Lyons, 
brought suit in trespass to try the title for two hundred and 
forty-seven acres of land, as being the homestead left to her 
and to her daughter by John T. Lyons. An amendment 
alleged, that after the institution of the suit she had married 
I. C. Dean, who made himself a party, as her husband, and 
as guardian of Ida G. Lyons. 

The defendant, John P. Lyons, filed an answer, alleging 
that the deed under which plaintiffs claim said land, was 
signed by him, and kept in his possession to await the execu- 
tion by his son, John T. Lyons, of a written agreement and 
obligation to support him and his wife, Caroline Lyons, the 
mother of John T., which was to be the consideration for the 
execution of said deed, and that said John T. having been 
killed, without having executed said agreement and obliga- 
tion, the said deed so writtensand signed was never delivered, 
and that said deed was fraudulently taken from his posses- 
sion by Wealthy A.; and defendant prayed that it might be 
adjudged to be null and void. 

The defendant amended this answer by alleging, that in 
addition to the said written obligation for his and his wife’s 
support, to be executed by the said John T., he, said John T., 
was to give, as the further consideration, a tract of ninety- 
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five acres of land, to be purchased from the Rouse heirs, 
which, at the instance and procurement of said John T., was 
deeded to his mother, Caroline Lyons; that after the death 
of said John T., for the purpose of cancelling said trade, so 
far as it had been prepared for consummation, the said Caro- 
line Lyons executed a deed to Ida G. Lyons, for the Rouse 
tract of ninety-five acres, at the request of said Wealthy A., 
because she was not able to complete and carry out the said 
contract, which was agreed to be made by her former hus- 
band, John T. Lyons. The consideration mentivned in all 
of the deeds spoken of, was one. thousand dollars. 

The amended answer was merely an addition to, and not 
an alteration of the defense previously presented, which was, 
that the tract of two hundred and forty-seven acres sued for 
was never, in fact, conveyed by John P. Lyons to his son, 
Jobn T. Lyons. 

Upon the issue thus presented, which was the only one 
presented in the pleadings of the parties, except the general 
issue under the plea of not guilty, the verdict and judgment 
were in favor of the plaintiffs. 

The court, however, after charging upon this issue, pre- 
sented to the jury other and different issues, that were not 
embraced in the pleadings of the parties, and the jury found 
upon them; and upon their finding, the court proceeded to ren- 
der a further judgment, that the land was bound for the support 
of John P. and Caroline Lyons to the extent of one hundred 
and seventy-five dollars annually each, during their respective 
lives, to be paid in semi-annual payments to each of them; 
that the rental value of the land was of the value of three 
hundred and fifty dollars; that if the land failed to produce 
said amounts thus to be paid to them, the deficit should be 
supplied by a sale of so much of the land as might be neces- 
sary for that purpose. y 

There was no pleading in the case designed to produce, or 
capable of producing, these results, nor was the evidence 
adduced upon the trial sufficient to establish such results, had 
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it been offered for such purpose, which was certainly not justi- 
fied by the pleadings. 

This is a fundamental error, which requires the judgment 
to be reversed. (Hall & Jones v. Jackson, 3 Tex., 305; 
Thompson v. Thompson, 12 Tex., 327; Parker v. Beavers, 
19 Tex., 406.) 

The principal question arising upon these extraneous 
facts, was as to the sufliciency of the evidence to raise a 
trust, running with the land, as an incumbrance thereon. 

Should ‘the case be hereafter so shaped as to requiie the 
application of the rules of.law upon that subject, they will be 
found laid down in the previous decisions of this court. 
(Grooms v. Rust, 27 Tex., 234.) 


REVERSED AND REMANDED. 





T. W. Marxuam, Sprecran GuARDIAN oF IRENE RovUNTREE, V. 
Tomas CAROTHERS, ADM’R. 


1. DISCLAIMER—PARTIES—WITNESS.—A defendant sued for land, who 
disclaims, when there is no further controversy as to him, is not 
thereafter such a party in subsequent proceedings between the 
plaintiff and an intervenor claiming the land, that he would be pro- 
hibited from testifying to the transactions with plaintiff’s intestate, 
under Paschal’s Dig., 6826, 6827, allowing parties to testify, &c. 

2. STATUTORY CONSTRUCTION.—Exceptions to the statutory rule, (Pas- 
chal’s Dig., 6826, 6827.) that a witness shall not be exeluded because 
he is a party to or interested in the issues tried, will not be extended 
by construction. 

3. PRACTICE—BURDEN OF PROOF.—Where the defendant has the 
affirmative of the issue on trial, he has the right to introduce in evi- 
dence, in rebuttal, anything which is in direct answer to that pro- 
duced on the part of the other party. 

4. SAME.—In this State, the usual practice has been that “‘the party is 
only required to make a prima facie case in opening, and may 
reserve confirmatory proof in support of the very points made in the 
opening, till he finds on what points his opening case is attacked, 

and then fortify it on these points.” 
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. FACT CASE.—See case where evidence of testimony in rebuttal was 

erroneously excluded. 

6. ‘'RUST—PAROL EVIDENCE—CERTAINTY.—While it is true that a 
parol trust in lands must be established with clearness and certainty, 
it is questionable whether it be correct to indicate that certainty of 
proof as ‘meaning that the trust should be established with clear- 
ness, beyond a reasonable doubt.” ‘ 

7. CHARGE.—It is error to charge upon an issue not made by the plead- 

ings. See instance of such error. 


Error from Walker. Tried below before the Hon. J. R. 
Burnett. 

This suit was commenced on the 21st April, 1868, by the 
legal representative of Thomas Carothers, deceased, to recover 
the title and possession of a house and lot in the town of 
Huntsville. J. M. Rountree and J. W. Bowden, being in 
possession, were made defendants. 

At the November Term, 1868, Rountree and Bowden 
appeared and disclaimed title in themselves, and at the same 
term J. W. Bowden, as guardian of Irene Rountree, inter- 
vened and claimed title to one half the property sued for, in 
right of his ward, and averred that her father, J. M. Roun- 
tree, paid one half the purchase-money out of funds belonging 
to her, and that Carothers in his lifetime held it in trust for 
her. 

At the November Term, 1869, Bowden, as guardian of 
Irene, amended his answer, and set up more fully how the 
fund was derived, which was invested in said house and lot, 
and that it was derived from the separate estate of her de- 
ceased mother; that one half the purchase-money paid for 
the property, to wit, $2,500, was hers, and was invested in it 
by her father, for her benefit, and that although the deed 
to it was taken in the name of Carothers, it was so taken 
with the express agreement that one half interest in it was 
held by him in trust for her, the said Irene, and that the testa- 
tor of defendant in error, acknowleged her right to one half of 
the property, and signified his willingness to make title to her, 
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and prayed for a decree compelling defendant ‘in error to 
make title, &e. 

At the March Term, 1874, Bowden’s death was suggested ; 
T. W. Markham was appointed special guardian of Irene, 
and amended the answer further, by averring that in right of 
his ward, she inherited a large sum of money and personal 
property; that it all went into the possession of her father, 
J. M. Rountree; that he held it in trust for her, and appro- 
priated most of it to his own use after the death of her mother; 
and that to reimburse her for her interest in her mother’s 
estate, he invested $2,500 of it in the house and lot in con- 
troversy, for her use and benefit, in discharge of so much of 
his obligations to her; that Carothers in his lifetime well 
knew the facts, and always admitted them, and her right to 
one half the property; and that if the purchase was not made 
with her funds, that it was a provision made for her by her 
father, by way of advancement, of which Carothers in his 
lifetime had notice, and agreed to hold forher. At the same 
term, the former administrator of Carothers was removed, 
and B. Eastham appointed instead, who by replication denied 
all the allegations of the answers. 

On the trial, after the plaintiff had closed his evidence in 
chief, and after the defendant had examined several witnesses 
in support of the matters pleaded in his answer, it was an- 
nounced for defendant, “that he had closed his.evidence for 
the present ;” and thereupon plaintiff, F. D. Thornton, testified 
in his behalf, and also read the will of Thomas Carothers, in 
evidence, and other testimony, to show title to the whole of 
the house and lot in controversy. The defendant called J. M. 
Rountree (one of the original defendants) as a witness, who 
was sworn, for the purpose of disproving the title set up by 
the plaintiff, and to show that one half interest therein was 
held by Carothers in trust for said intervenor, when plaintiff 
objected to the witness being allowed to testify, on the ground 
“that the defendant having closed the evidence in said case,” 
he could not be allowed to examine the witness for the pur- 
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pose aforesaid, and also because he was not a competent 
witness; which objections were sustained, for the reason “the 
evidence offered was not rebuttal evidence, even admitting 
the witness to be competent.” 

There was much and conflicting testimony. The court 
instructed the jury, after stating the case: 

“The deed read in evidence by plaintiff, from L. C. Roun- 
tree to Carothers, vested the legal title to the property in 
Carothers, but it is competent for the intervenor to show by 
verbal evidence, that although the deed was taken in the 
name of Carothers, yet in fact J. M. Rountree, at the time, fur- 
nished half the purchase money, and part of the property was 
to be paid or given to his daughter (intervenor) in considera- 
tion of money or property of hers used by him, or as an 
advancement to her; and in such ease, Carothers would hold 
half the property in trust for the intervenor. “ But to estab- 
tablish a trust in intervenor’s favor, the [aw requires that the 
evidence must be clear and satisfactory, and such as could 
be reasonably attainable under the circumstances of the case. 
The legal title being in Carothers’s estate, a verbal trust, to 
be enforced, must be established with clearness and certainty; 
for otherwise, men would have no security that contracts 
would stand after they had been reduced to writing with the 
greatest consideration and solemnity. (Cuney v. Dupree, 21 
Tex., 219.) But if the evidence, with clearness and certainty, 
shows a trust in intervenor’s favor, she is entitled to have it 
enforced under the law. By clearness and certainty, as above 
charged, is not meant absolute certainty, but the trust should 
be established with clearness and beyond a reasonable doubt.” 

The court further charged, that if Rountree paid half the 
purchase-money, but did so to defraud his creditors, &c., the 
jury should find for plaintiff. 

The jury returned a verdict for the plaintiff on which 
judgment was rendered. The defendant brought the case 
by writ of error to this court. The additional facts necessary 
to an understanding of the case are given in the opinion. 
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J. M. Maxey, for plaintiff in error, cited Cuney v. Dupree, 
21 Tex., 216; Browne on Frauds, secs. 84, 85, 91, 92; Story 
on Eq., sec. 1201, and note; Tarpley v. Poage, 2 Tex., 139; 
Portis v. Hill, 14 Tex., 69; Smith v. Strahan, 16 Tex., 314; 
Bailey v. Harris, 19 Tex., 108; Botsford v. Bury, 2 John. Ch., 
405; 2 Wash. on Real Pr., 445; Wilson v. Trawick, 10 Tex., 
428; Cobb v. Norwood, 11 Tex., 561; Avery v. Avery, 12 
Tex., 54; Cook v. Tullis, 18 Wall., 332; Long v. Steiger, 8 
Tex., 462; Gamage v. Trawick, 19 Tex., 64; Cummins », 
Rice, 19 Tex.. 226; Luckett v. Townsend, 3 Tex., 119; Aus- 
tin v. Talk, 20 Tex., 167; 1 Gra. & Wat. on New Trials, 27. 


L. A. Abercrombie, and Randolph. ¢& McKinney, cited 1 
Greenl. Ev., sec. 469, and note; 3 Chitty’s Gen. Pr., 908, 
Hopkins v. Clark, 20 Tex., 64; Miller v. Thatcher, 9 Tex., 
482; Mead v. Randolph, 8 Tex., 191; McClenny v. Floyd, 10 
Tex., 159; Grooms ¥. Rust, 27 Tex., 234; Lambert v. Weir, 
27 Tex., 359; Griffin v. Chubb, 7 Tex., 612; DeWitt v. Mil- 
ler, 9 Tex., 239; Williams v. Warnell, 28 Tex., 612. 


GouLp, Associate Justice.—It appears, by the bill of ex- 
ceptions, that the court excluded the testimony of J. M. 
Rountree on the ground that his competency was question- 
able, and on the further ground that the evidence offered 
was not evidence in rebuttal. We are of opinion that neither 
of these grounds are maintainable. 

After his disclaimer, J. M. Rountree was not treated as a 
party to the suit, which thereafter proceeded to trial as a suit by 
the administrator of Carothers’s estate against Irene Rountree. 
As he was not a party to an action by or against an executor, 
administrator, or guardian, he was not prohibited by the 
statute from testifying as to transactions with the deceased. 
(Paschal’s Dig., arts. 6826, 6827.) We have heretofore held 
that the exceptions to the rule, that a witness shall not be 
excluded because he is a party to or interested in the issues 












26 MarkuaM v. CarnoTuEers. [Galveston Term, 





Opinion of the court. 





tried, will not be extended by construction. (Roberts vx. 
Yarboro, 41 Tex., 449.) 

In regard to the other ground, that the evidence offered 
was not in rebuttal, it is to be observed, that whilst the case 
stood on the docket as one in which the administrator was 
plaintiff, that on the issues made by the pleadings, the defend- 
ant had the affirmative, and was entitled to the advantages 
of that position. Her answer or plea of intervention admit- 
ted that the legal titie was in the estate, but claimed that to 
the extent of one half interest, this legal title was held in 
trust for Irene Rountree. Under these pleadings, the plain- 
tiff was not called on to prove his title. His case was made 
out by the admissions of the defendant, and the issue to be 
tried was, as to the existence or non-existence of the trust 
alleged by her. The burden of proving that trust was on 
defendant. ° 

In this attitude of the case, the defendant introduced evi- 
dence that the purchase-money, in consideration for which 
the property was conveyed to Carothers, was paid by J. M. 
Rountree, and the deed made to Carothers at his request; 
and evidence of three witnesses, of admissions made by 
Carothers, that one half of the property had been paid for 
with the money of Irene Rountree, and belonged to her 
two of the witnesses testifying to his anxiety on his death bed 
to make her a deed thereto. 

The defendant having announced that he closed his testi- 
mony for the present, the plaintiff introduced witnesses who 
were also with Carothers during a part of the period of his 
last illness, and the purport of whose testimony is to weaken 
and discredit the evidence as to Carothers’s admissions of the 
trust. One of the defendant’s witnesses had testified that 
Dr. Markham was present when Carothers made such admis- 
sions, but Markham failed to corroborate his testimony. 
Amongst other things, a paper purporting to be the last will 
of Carothers, executed during his last illness, but which 
was refused probate because the subscribing witnesses were 
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legatees, was introduced, in which occurs the following: “I 
own the Rountree brick store; to my niece, Emma Briscol, 
now Mrs. Nixon, [ give that house and lot. This I do out 
of pure affection.” 

The defendant introduced J. M. Rountree, (not introduced 
before.) who testified that he, himself, paid ong half the pur- 
chase-money of said house and lot, and whose testimony was 
further offered to prove that one half of said house and lot 
was paid for, the title taken in the name of Carothers, for the 
use and benefit of said Irene. The purport of the testimony 
offered and excluded, was to strengthen the evidence origin- 
ally introduced as to the trust. 

This additional testimony was rendered proper by the 
effort of the plaintiff to discredit the statements of the wit- 
nesses originally introduced. Such additional testimony was 
a “direct answer” to that produced on the part of the plain- 
tiff; and the rule is said to be “that anything may be given 
in evidence in reply, which is a direct answer to that pro- 
duced on the part of the defendant.” (Scott v. Woodward, 2 
McCord., 161; Bouvier’s Law Dic., Title Resurrat.) 

Tested by this rule, the evidence offered was evidence in 
rebuttal. In holding that it was not, we think the court 
overlooked the fact that the defendant had the affirmative of 
the issue. It is to be observed that the exclusion is not 
placed by the court on the ground that the defendant ought, 
in the outset, to have put his entire case in evidence. It is 
believed that in this State the usual practice has been as in- 
dicated by Mr. Greenleaf in the following extract: “In some 
of the States the party is only required to make a prima facie 
case in the opening, and may resérve confirmatory proof in 
support of the very points made in the opening, till he finds 
on what points his opening case is attacked, and then fortify 


_ It upon those points.” (1 Greenleaf, Redf. ed., sec. 469a.) 


We recognize the rule that in regard to the time and 
manner of the introduction of testimony, much is left to the 
discretion of the presiding judge; but as the evidence in this 
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case was excluded, not because the presiding judge held that 
in fairness it should have been introduced before, but on legal 
grounds, which are untenable, we hold that its exclusion was 
erroneous. 

As this error requires a reversal of the cause, it is not pro- 
posed to consider the charge of the court further than may be 
necessary to indicate our views of the law. In so far as the 
jury were instructed that a verbal trust in lands must be 
established with clearness and certainty, the charge was cor- 
rect and appropriate. The principle involved is one of the 
first importance to the stability and certainty of titles, and it 
is a principle which it is the duty of the court to enforce-by 
granting new trials, where it has been disregarded by juries. 
But it may be questioned whether, in defining clearness and 
certainty as meaning that the “trust should be established 
beyond a reasonable doubt,” the court did not use an 
expression so familiar to the criminal law as to make it in- 
appropriate, and liable to be misunderstood in the connection 
used. (Cuney v. Dupree, 21 Tex., 218; 1 Lead. Cases in Kq., 
194, 201, and references.) 

Under the pleadings, there was no issue as to the intent of 
J. M. Rountree to hinder or defraud his creditors in causing 
the deed to be made in the name of Carothers; and the 
court should not have given any charge on that subject. 
(Cuney t. Dupree, 21 Tex., 218.) Whether the court erred 
in the substance of the charges given and refused on this 
subject, is a question on which, in the present attitude of the 
case, we do not feel called upon to pass. 


REVERSED AND REMANDED, 





WrtuiraM M. Coox v. Mariza SPARKS. 


1. JUDGMENT—EXECUTION.—An execution was levied on land in 1865, 
upon the dissolution and dismissal of an injunction ; a writ of vendi- 
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tioni exponas was also issued on the judgment, which had been 
enjoined, which had been rendered in 1858, but which was left in 
force after the injunction had been dissolved : [eld— 

1. That while the satisfaction of the last judgment, against the 
original defendants and their sureties, would have extinguished 
the liability on the first judgment, until that was done, there was 
no inconsistency in both judgments remaining in force at the 
same time, for the security of the payment of the same debt; and 
the plaintiff was entitled to the benefit of the increased liability 
against the original defendant, and their securities on the injune- 
tion bond as recovered in the last judgment. ' 

2. An execution having issued on the last judgment, it was 
irregular to issue a venditioni exponas on the first judgment. 

2. SAME.—The land of one against whom judgment had been rendered, 
was levied on in 1865, and sold under a writ of venditioni exponas, 
in 1874, which issued about nine years after the return of execution 
on which the original levy was made; but the judgment debtor died 
in 1868, and his widow was administering on his estate, independent 
of the control of {he Probate Court, under a will probated before and 
at the time the writ issued ; the judgment creditor became the pur- 
chaser at the sheriff’s sale. On a motion made by the widow to set 
aside the writ of venditioni exponas, and levy and sale of the land 
thereunder, after the return of the writ: Held— 

1. That though a motion to set aside the writ may not be en- 
tertained after its return, for a defect merely formal, yet on a 
motion to set aside a levy and sale, the execution, and the cireum- 
stances under which it was issued, and the judgment on which it 
was based, as well as extraneous facts affecting théir validity, 
could be inquired into by the court. The writ and the return of 
sale were voidable as between the parties to the motion. 

2. It is no objection to the motion that it involves the ascer- 
tainment of facts outside of the record, upon which issue might 
be joined. ’ 

3. Such a motion is now generally adopted in practice in place 
of, and is often in the nature of, a proceeding of audita querula. 

4, From a judgment rendered on such a motion, an appeal will 
be allowed, as on other final judgments. 

5. The writ of venditiont exponas having been issued after the 
death of the judgment debtor, and the property having been 

. bought under it by the judgment creditor, the judgment not 

having been revived against the executrix, there was no error in 
setting aside the writ and return of sale, nor is this conclusion 
affected by the fact that the executrix was administering the es- 
tate without control of the Probate Court. 
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6. The question as to whether a sale made by the officer under 
such a writ is void or voidable, discussed. 

3. APPROVED: Scott v. Allen, 1 Tex., 512; Bennett v. Gamble, 1 Tex., 
132; Martin v. Rice, 16 Tex., 160; and Bryan v. Bridge, 6 Tex., 
137. 

4. DISCUSSED: Webb v. Mallard, 27 Tex., 82. 


AppEAt from Matagorda. ‘Tried below before the Hon. 
William H. Burkhart. 


A. B. Peitticolas, for appellant. 

I. Can an execution be quashed and set aside, and the 
sheriff’s deed thereunder pronounced null and void, when 
the motion to quash the execution is made after the execution 
has been returned ? 

Appellant insists that this cannot be done; a thing already 
dead cannot be killed; and in support of this position refers 
to the following authorities: Scott v. Allen, 1 Tex., 508; 
Martin v. Rice, 16 Tex., 158; Portis v. Parker, 8 Tex., 28. 

If. Can an execution be legally enforced against the 
estate of Sparks, deceased, where the levy was made on a 
prior execution before his death, and (that levy being sus- 
pended by injunction) after his death a venditioni exponas was 
issued to make sale of the property levied upon, it- being 
realty, where Sparks left behind him a will providing that 
no action should be taken in the Probate Court in the ad- 
ministration of his estate, a: to probate his will and 
return an inventory ? 

Appellant claims that Sparks’s will, taking his estate out of 
the jurisdiction of the Probate Court, had the effect to make 
his property subject to execution, after his death, precisely as 
it was before, and that his executrix, being privy in estate, 
is bound by that ‘judgment against Sparks in his lifetime, 
without the necessity of a second suit upon that judgment. 
This doctrine is clearly taught by our Supreme Court in 
Pleasants v. Davidson, 34 Tex., 459. 

If. Where an injunction is obtained under our statute, 
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restraining the collection of a money judgment, and after- 
wards, upon the hearing, the. injunction is dissolved, and a 
judgment rendered by the court against the plaintiffs in 
injunction and their sureties, for the amount enjoined and 
damages, is such statutory judgment upon the injunction 
bond a merger and extinguishment of the original judgment ? 
Appellant believes not. ° 

It is a statutory judgment, under art. 3936, Paschal’s Dig., 
and therefore could not have been incorporated in it, if all 
parties had been willing, all the liens of the first judgment, so 
as to give them their full force and effect, because it is 
simply a creature of the statute. (Lively v. Bristow, 12 Tex., 
60; Kendrick v. Rice, 16 Tex., 261.) 

It is simply additional security to the plaintiff, not entit- 
ling him to full satisfaction upon both judgments, perhaps,. 
but certainly giving him the security of both judgments for 
his debt. The question, however, was settled by Austin »v. 
Townes, 10 Tex., 29. 


F. S. Stockdale, for appellee, discussed the case of Rose v. 
Allen, 1 Tex., 508, and insisted that no analogy existed 
between Howard v. North, 5 Tex., 290, and the case at bar. 
On the proposition that a judgment against one while alive 
cannot be enforced by execution, or venditioni exponas, against 
his estate after death, without reviving judgment against his 
representatives, he cited Chandler v. Burdett, 20 Tex., 42; 
Conkrite v. Hart, 10 Tex., 140; and Emmons v. Williams, 


28 Tex., 776. 


Roserts, Cuter Justice.—This is a motion made by ap- 
pellee against appellant to set aside a writ of venditioni 
xponas, and a levy and sale thereunder of several tracts of 
land. The execution, upon which the levy of the land was 
made, in 1865, was issued upon a judgment rendered in 1859, 
upon the dissolution and dismissal of an injunction; and th 
writ of venditioni exponas was issued on the judgment en- 
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joined, which had been rendered in 1858, but which had 
been left in force after said dissolution of the injunction. 
There is no inconsis‘ency in both judgments being in force 
at the same time, for the security of the payment of the same 
debt, and the plaintiff was entitled to the benefit of the 
increased liability against the original defendants, and the 
sureties on their injunction bond, as recovered in their last 
judgment. The satisfaction of that, however, would have 
extintinguished the liability on the first. 

The execution having issued on the last judgment, it was 
certainly irregular to issue the venditioni exponas on the first 
judgment. 

The main objection, however, to the levy and sale of the 
land was, that Daniel P. Sparks, one of the defendants in 
both of the judgments, and whose land was levied on by 
virtue of the first execution, in 1865, and sold under the ven- 
ditioni exponas, in 1874, died in 1868, and his estate was be- 
ing administered by his wife, Maliza Sparks, under his will, 
duly probated, in the county of Calhoun, in the State of Texas, 
long before and at the time of the issuing of the last writ, 
and the sale under it, at which sale William M. Cook be- 
came the purchaser, as shown by the return of the sheriff. 

Cook excepted to the motion, as not being a proper rem- 
edy to set aside the writ, levy, and sale, or either of them. 
He also answered, that Maliza Sparks was acting as exec- 
utrix of the will, independent of the control of the Court of 
Probate, and that after purchasing said tracts of land at said 
sale, he had conveyed part of the same to Henry Bender, of 
Comal county, Texas, who should be made a party. The said 
Bender was not made a party to the proceeding, and there 
was no proof of the fact of the conveyance, as alleged, and 
therefore this part of the answer need not be further noticed. 

First, as to this motion being a proper remedy for the 
matters complained of. It is contended, that after the return 
of the writ, a motion cannot be entertained to set it aside. 
That may be so, when there is a merely formal defect. (Por- 
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tis v. Parker, 8 Tex., 28.) But.on a motion to set aside a levy 
or sale, the execution, and the circumstances under which it 
was issued, and the judgment on which it is based, as well 
as extraneous facts affecting their validity, may be inquired’ 
into by the court. (Scott v. Allen, 1 Tex., 512; Bennett v. 
Gamble, 1 Tex., 132; Martin v. Rice, 16 Tex., 160.) 

It was contended, that this motion was not a’proper pro- 
ceeding, because it involved the ascertainment of facts out- 
side of the record, upon which issue might be joined, and 
which should be properly determined by a jury. In the first 
eases decided by this court, this matter was not discussed; 
but in the case of Bryan v. Bridge, 6 Tex., 141, which in- 
volved an investigation of facts relating to the levy that did 
not appear of record, the question was directly made, and 
the motion decided to be a proper remedy. Indeed, it would- 
seem to be a necessary power, proper to be exercised by 
every court, to correct any material irregularity in or abuse of 
its process, when, upon a motion made for that purpose, the 
matters complained of were apparent from the records in the 
case. 

A motion, made upon the return of an execution, to set 
aside a levy and return of the sheriff, upon grounds not ap- 
parent in the record, is adopted now generally in practice, 
in place of, and is often in the nature of, a proceeding of 
audita querula. In the case of Baker v. The Judges of Ulster 
C. P., it is said, “he might have sought relief by an avdita 
querula, but it is usual to grant the same relief upon motion.” 
(4 John., 191; 1 Bouv. Law Dic., 151.) 

It was said by the Supreme Court in South Carolina, 
that “ where the facts are doubtful, and the court should be 
unwilling or unable to decide them, an issue might be or- 
dered, which, I think, is the practice in this State; and then 
such an issue would become the substitute for the formal 
and technical writ of audita querula, and answer the same 
end.” (Lovejoy v. Webber, 10 Mass., 102.) 

It has been the uniform practice in this State to entertain 
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motions of this sort, and, from judgments rendered therein, 
appeals have been allowed and sanctioned, as upon other 
final judgments. (Scott v. Allen, 1 Tex., 510, and other cases 
cited.) 

It appears by the judgment that the matters involved in 
this motion were submitted to the court, and, the exceptions 
to it being overruled, the court pronounced upon the law 
and upon the facts in favor of the mover, and rendered a 
judgment accordingly, setting aside the return of the sheriff, 
and the sale of the land therein described. 

The controlling fact doubtless was, that the writ of vendi- 
tioni exponas was issued, and the sale as returned by the 
sheriff was made, long after the death of Sparks, one of the 
defendants in the judgment and execution. It is important 
to notice also that the venditioni exponas was issued about nine 
years after the return of the execution, upon which the levy 
was made, and there are no facts in the case tending in the 
least degree to account for the long delay. 

It would be sufficient for this case to hold, that the writ 
and the return of sale were voidable, as between the parties 
to this motion. Having been issued after the death of 
Sparks, and the property having been bought by Cook, the 
plaintiff in execution, as returned by the sheriff, the judg- 
ment of the court, in setting them aside, as between them, is 
sustained by all of the authorities, and many of them hold 
that the sale is absolutely void as to every one, the judgment 
not having been revived against the executrix. (Bennett 
v. Gamble, 1 Tex., 133; Conkrite v. Hart, 10 Tex., 140.) 
The authorities are cited from the different States, in 
which these different views are taken, and a doubt is ex- 
pressed as to its being properly held void in the case of Webb 
v. Mallard, 27 Tex., 82, decided by this court. 

Its nullity is strongly maintained by decisions of the Su- 
preme Court of the United States. (Erwin’s Lessee v. Dun- 
das et al., 4 How., 58; Ransom v. Williams, 2 Wall., 317.) 
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In the case last cited, Mr. Justice Swayne says: “ By the 
common law, the death of either party arrested all further 
proceedings in the case.” “When a defendant dies after 
judgment, and an execution is subsequently issued, without 
the notice required by the statute having been given, or the 
judgment revived by scire facias, the execution is a nullity. 
In 2 Bacon’s Ab., p. 731, title « Execution,” note, it is said, 
that “if the defendant die in the vacation, judgment may be 
still entered after his death, as of the preceding term, when 
he was living, and it will be a good judgment at common 
law, as of that term, though execution cannot be sued out 
upon it against the representative of the defendant, until it is 
revived by scire facias.” 

It is contended that execution could issue against the es- 
tate of Sparks, in his name, because it was being administered - 
by his wife as executrix, without the control of the Probate 
Court, according to the terms of the will. The statute of 
this State, authorizing such a will to be made, then in force, 
provided that the estate “shall become like any other prop- 
erty to be administered under a power, chargeable in the 
hands of a trustee, and liable to execution in any court hav- 
ing jurisdiction.” (Paschal’s Dig., Art. 5628.) This seems 
to be designed to define the status of the property in the 
hands of the executor, under such a will as being held, not 
for his own benefit, but in a fiduciary capacity for the benefit 
of those who have a beneficial interest in it, and in that 
sense he is in the position of a trustee in respect to the estate. 
But if he were a trustee in the ordinary sense, it would not 
follow that any one having an interest in the estate could 
reach the trust property in his hands without making him a 
party to a suit instituted for that purpose. In such case it 
would be proper that he should be made a party, and the 
property should be specified upon which action should be 
taken in charging it, and a decree would be rendered, re- 
quiring him to sell it, if necessary, instead of its being sold 
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under execution issued from any court having jurisdiction, 
as prescribed by the statute. That would result in subjecting 
him to the direction of some court in administering the es- 
tate under the will, instead of holding him responsible for 
any violation of his duty that he might be guilty of in respect 
to the rights of others. Without endeavoring to subject this 
sentence, found in the statute, to a more critical analysis, it 
may, it is believed, be regarded simply as an attempt to 
abbreviate the corresponding clause in the former law, by 
giving what was regarded as its legal effect, with, perhaps, 
something more that is not very obvious. 

That clause is as follows: “In all such cases, any person 
having a debt or claim against said estate, may enforce the 
payment of the same by suit against the executor of said will; 
and when judgment is recovered against such executor, the 
execution shall run against the estate of such testator in the 
hands of such executor.” (Paschal’s Dig., art.1371.) This 
is very plain, and it is not shown that there was ever any 
complaint of it. It has been re-enacted in the law of the last 
session of the Legislature. (Genl. Laws, 1876, sec. 117, p. 
124.) Upon general principles, inasmuch as a judgment is 
a subsisting proceeding in court until it is finally executed, 
there should be proper parties to it, both as plaintiffs and 
defendants, representing the interests liable to be affected by 
it at every stage, and in every step taken in it. One of the 
reasons given why, upon the death of a defendant, the judg- 
ment should be revived against his representative is, to enable 
him to show that it has been satisfied, or that for some other 
reason it is not a subsisting or valid claim against the estate 
which he represents. The great length of time between the 
levy and the sale in this case, without any explanation given 
for the long delay in following up the proper remedies in the 
execution of the judgment, and the death of the defendant, 
in the meantime intervening, would make it reasonable, 
apart from other considerations, that the executrix should 
have an opportunity to show that the estate in her hands is 
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not liable for it before the property is seized and sold under 
execution. There being no error in the judgment, it is 
affirmed. 

AFFIRMED, 





L. S. Moorrne v. Cyrus CAMPBELL. 


1. DAMAGES—VERDICT.—In an action for the recovery of damages for 
an alleged trespass on property, the unlawful conversion of the 
property by the defendant was proved; but there was no evidence 
of its value. The jury estimated its value from their judgment 
alone, and returned a verdict accordingly: Held, That this was 
error; the evidence must furnish the standard for the value of the 
property converted. 

2. LIMITATION.—Though it is manifest that one who has been in ad- 
verse possession, with all of his improvements, on a large traet of 
land belonging to another, for the period of ten years, cultivating, 
using, and enjoying the same, (Paschal’s Dig., art. 4623,) thereby 
acquires title to six hundred and forty acres, including his improve- 
ments, yet the statute which confers this right is so meagre in its 
provisions, that it will receive no construction beyond this, except 
as directly applicable to pertinent facts arising ina case. Questions 
which may arise under that statute, not yet decided, are the fol- 
lowing : 

1. If a person, while improving his own land, should by ac- 
cident or design place a fence a few yards over his own line, on 
the land of another, so as to include a strip which he cultivates 
for ten years with his own field, shall this result in fixing a 
boundary between the two tracts, or in the acquisition of six 
hundred and forty acres of land belonging to another, when the 
fence was placed there? Must the six hundred and forty acres, 
if he be entitled to it under the statute, include all of his improve- 
ments, or only such portion as extends over on the adjoining 
tract ? 

2. If one should settle, and improve without title, near the cor- 
ners of four sections of land, belonging to different parties, and, 
after inclosing, retain possession of adversely, and cultivate for ten 
years, in one field, a few acres on each section, does he thereby 
acquire, if suits should be brought for the trespass by the four 
owners of the tracts, six hundred and forty acres from each? 
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AppEAL from Grimes. Tried below before the Hon. J. R. 
Burnett. 

This suit was brought by Cyrus Campbell, in trespass to try 
title, against L. 8. Mooring. Campbell alleged a grant to him- 
self, by the then existing Government, of one league of land, 
the south half of which he still claimed, and that Mooring had 
trespassed upon it by cutting and carrying away the timber. The 
petition also alleged that Mooring asserted title to the land, 
but that he had no title except such as resulted from his long- 
continued trespass and fraudulent occupation of the same, Xe. 
Defendant filed a general denial, which was followed by a plea 
of ten years’ limitation. He alleged that he entered upon the 
land in 1846, and had adverse, peaceable, quiet, and continu- 
ous possession of the south half of said league of land from 
thenceforth. This answer was filed February 13, 1873. 

The evidence disclosed that the defendant, Mooring, lived 
upon a tract of land adjoining the half league in dispute. 
Campbell lived in another county. In 1851 or 1852, Moor- 
ing inclosed twenty-five or thirty acres of land, including a 
portion of the disputed tract, in a pasture; but how much 
does not appear; the pasture was afterwards enlarged. No 
house was ever built upon the land, nor does it appear that 
any portion of it was ever cultivated; but it was continu- 
ously used for pasture purposes by Mooring, up to the insti- 
tution of this suit,in 1872. As will appear from the opinion, 
there was no evidence by any witness of the value of timber 
which the testimony showed had been cut on the land in 
controversy by Mooring. Other facts appear in the opinion. 

The case was submitted to the jury on special issues, the 
first of which is copied in the opinion; the others were as 
follows: 

«2d. In answer to this second interrogatory, answer from 
the evidence, whether the defendant or any tenant of his, or 
any person holding for him, ever actually lived on the land 
in controversy ? 

“3d. Did the defendant ever render the land for taxes, or 
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pay taxes thereon, or notoriously assert claim to the land, 
otherwise than by simple possession, and use, or enjoyment? - 

“4th. What damage, if any, has been proven by plaintiff 
to have been sustained to the land by the act of defendant 
in the way of cutting or using timber ?” 

The verdict was as follows: “ We, the jury, find as fol- 
lows: 

“1. Answer to question No.1. We find for plaintiff. 

«2. To question No. 2, we answer, No. 

«3. To third question, we answer, No. 

“4, To fourth question, we find for plaintiff $250.” 

Judgment was rendered accordingly, and Mooring ap- 
pealed. 


Hutchison ¢ Carrington, for appellant, cited and discussed, 
on the questions of adverse possession and limitation, Gillespie 
v. Jones, 26 Tex., 343; Whitehead v. Foley, 28 Tex., 291; 
Ewing v. Burnet, 11 Peters, 53; Bryan v. Atwater, 5 Day, 
181; French v. Pearce, 8 Conn., 442; Charle v. Saftold, 13 
Tex., 113. 


Boone § Goodrich, for appellee, relied on Cunningham v. 
Frandtzen, 26 Tex., 34, and Sloan v. Martin, 33 Tex., 417. 


Roserts, Cuter Justice.—This is an action of trespass to 
try title to land, and there are two questions in the case. 

1st. Was the verdict of the jury, awarding to the plaintiff, 
Campbell, two hundred and fifty dollars damages, authorized 
by the evidence on the trial? The court directed the jury, 
on that subject, to find “what damage, if any, has been 
proved to have been sustained to the land by the act of the 
defendant in the way of cutting or using timber.” 

The number of trees shown to have been cut, and rails 
split on the land of plaintiff, would render it probable that 
damages to that amount had been sustained, and it was suf- 
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ficiently established that defendant had committed the tres- 
passes and used the timber, but the witnesses failed to set any 
value whatever upon the timber, or upon the rails, or even 
upon timber or rails in that neighborhood, or anywhere else. 
Therefore the jury were furnished with no standard by which 
they could properly estimate the amount in money for the 
damage done to the premises, which compels us to hold that 
the verdict awarding the damages was without sufficient 
evidence to support it. 

2d. Was the charge of the court correct upon the statute 
of limitations, under which the jury found against the de- 
fendant, notwithstanding he proved that he had inclosed and 
used for a pasture a part of the plaintiff’s land, adjoining his 
own farm, which was on his own land, for more than ten 
years, during which the statute of limitations was running? 

The charge was as follows: “If the defendant, Mooring, 
has satisfactorily shown that he has been in peaceable, ad- 
verse, and continuous possession of any part of the land in 
controversy, cultivating, using, and enjoying the same, and 
such possession was actual, visible, and notorious, and of 
such actual notoriety as that the owner might be presumed 
to know that there was a possession of the land, and held in 
possession for ten years or more, excluding the time between 
January 28, 1861, and March 30, 1870, then so state in your 
verdict. If no such notorious possession for ten years or 
more has been satisfactorily proved by the defendant, then 
find for the plaintiff on this issue.” 

The point of this charge is, that the possession of the land 
should be such as, that under the surrounding circumstances, 
it could be seen and recognized as an intrusion upon and 
oceupation of the land of Campbell. If it should be held 
that this is a correct view of the law, (which is not now de- 
cided,) the evidence in this case is too uncertain and indefin- 
ite to enable this court to see its application to the facts. 

The land claimed by Campbell was the south half ofa 
league; whether prairie or timbered is not shown. The size 
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of Mooring’s land, and the extent of his improvements, and 
their relation to Campbell’s land, are not shown. How much 
of the pasture inclosure extended over upon Campbell’s land, 
or whether it was a mere strip that extended over, is not 
made to appear. The defendant proved that he put his im- 
provement on the land, and kept it there on purpose to get 
the land by limitations, and that he had no other claim to it, 
and did not regard that he had any moral right to it, but 
thought he had a legal right to six hundred and forty acres 
of it, and had claimed to own it for that purpose, and there 
was no effort to prove that this was an afterthought on his 
part upon his having consulted an attorney as to the mode 
of acquiring it, and that in point of fact he was a mere ordin- 
ary trespasser, in regard to cutting timber, and had originally 
placed his pasture fence upon what he supposed to be his own 
land, which happened by mistake to be run over upon Camp- 
bell’s land. With evidence no more definite in regard to 
this point of the charge, we do not feel called upon to con- 
sider the legal question involved in it. The statute itself is 
so meagre in its provisions that it might be hazardous to 
express any view of it in advance, or otherwise than in direct 
application to pertinent facts in the case. Like many other 
statutes, it may be plainly enough applied to one state of 
case which, we may infer, was prominent in the minds of the 
legislators that enacted it, and that is, where one person is 
in adverse possession with all of his improvements on a large 
tract of land belonging to another, he shall thereby acquire 
title to six hundred and forty acres of it, including his im- 
provements. This would be understood to include all of his 
improvements, if not more than six hundred and forty acres, 
but in what shape it is to be taken is not specified. Any flex- 
ibility in adapting the statute to a state of facts variant from 
this must be arrived at by construction. The variations may 
be innumerable. A person may, in improving his own land, 
set his fence near his line, and, by accident or design, place 
it ten feet, ten yards, or ten rods over on another’s land so 
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‘as to include a strip upon it, that is cultivated with his own 
land in the field. Shall this result in fixing a boundary be- 
tween the tracts, or in the acquisition of six hundred and 
forty acres more of land belonging to another? If the latter, 
must the six hundred and forty acres to be assigned to him 
include all of his improvements, or only such of them as ex- 
tended over on another’s land? Again, a person may settle 
and improve on the corner of four sections of land belonging 
to different persons, inclosing in one farm, and cultivating 
and holding adversely ten acres of land for ten years on 
each section: does he thereby acquire four sections of land, 
amounting to two thousand five hundred and sixty acres, when 
suits for his trespass are brought against him by the respective 
owners of the land? Without specifying other variations, 
these will suffice to show the necessity of confining the con- 
struction of the statute to the particular facts of each case as 
it arises, and when the facts are so developed as to require a 
construction in the application of it. The inrportant point 
in the charge has not been discussed by the counsel in the 
briefs. 

For the error committed by the court, in not setting aside 
the verdict of the jury as to damages, upon the motion for a 
new trial, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





Dupiey Tuomas Et AL. v. A. P. HAMMOND ET AL. 


1. PRACTICE—STATUTE OF FRAUDS.—Where exceptions are made to 
an answer, because setting up an agreement void under the statute 
of frauds, in the absence of an express averment in the answer that 
the agreement is verbal, it will not be so presumed, and such ex- 
ceptions are properly overruled. 

2. SAME.—Nor can such exceptions be urged on appeal, in the absence 
of a bill of exceptions, showing that the testimony, when offered, 
was objected to. 
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3. STATUTE OF FRAUDS.—An agreement which may or may not be 
performed within twelve months, is not required by the statute of 
frauds to be in writing; it must appear from the agreement itself 
that it is not to be performed within twelve months, in order to 
come within the statute. 

4, PAROL EVIDENCE—CONTRACT.—Where written instruments form 
part of a more comprehensive transaction, the terms of which are 
not attempted to be expressed in writing, parol testimony as to such 
parts of the transaction as were not reduced to writing is admissible. 

. SAME.—A parol agreement, by which the purchase-money notes were 
to be deposited with an attorney, and from the proceeds of such 
notes outstanding liens against the land deeded to the maker of the 
notes were to be taken up and discharged, may be shown, in defense 
of an action upon such notes. Such an agreement is so far distinct 
from and collateral to that part of the contract reduced to writing as 
to allow of its establishment by parol evidence. 

6. STATUTE OF FRAUDS.—In this State the rule is settled, that it is not 
necessary that the consideration of a contract for the sale of lands, 
oy to pay the debt of another, should be expressed in writing. 

7. SAME—TRUST.—So, also, that parol evidence is admissible to estab- 
lish a trust in lands. 

8. MEASURE OF DAMAGES.—The measure of damages on the failure to 
take up a lien upon a tract of land, is the amount of the lien, and 
not the value of the land lost, if the value of the land exceeds the 
lien. 


or 


AppEAL from Victoria. Tried below before the Hon. T. C. 
Barden. 
A statement of the case is given in the opinion. 


A. B. Petticolas, for appellant, cited 1 Greenl. Ev., secs. 
275, 276; Franklin v. Mooney, 2 Tex., 452; Reid v. Allen, 
18 Tex., 241; Self v. King, 28 Tex., 553; Trammell v. Pil- 
grim, 20 Tex., 158; 2 Sugd. on Vend., 220; Cooper v. Single- 
ton, 19 Tex., 262; 1 Bouv., 345; Sutton v. Page, 4 Tex., 147; 
Wheeler v, Styles, 28 Tex., 243; Sedg. on Dam., 290, 291; 
Raines v. Calloway, 27 Tex., 685; Story on Bills, secs. 187, 
355; Pars. on Notes and Bills, 162; Epperson v. Young, 8 
Tex., 136; Callison v. Gray, 25 Tex., 84; Wright v. Hays, 
34 Tex., 253; Hunt v. White, 24 Tex., 643; 1 Sugd. on 
Vend., 2; Baldridge v. Cook, 27 Tex., 569; 4 Kent, 179, 
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477; Hall v. York, 22 Tex., 643; Anding v. Perkins, 29 
Tex., 353; Watson v. Flanagan, 14 Tex., 354; Moore », 
Curry, 36 Tex., 668. , 


Glass ¢ Callender, for appellees, cited 1 Greenl., sec. 284; 
McCreary v. McCreary, 5 Gill & John., 157; Hall v. Maccubin, 
6 Gill & John., 107; Lewis v. Gray, 1 Mass., 297; Lapham 
v. Whipple, 8 Met., 59; Jeffery v. Walton, 1 Stark., 267; 
McCulloch v. Girard, 4 Wash. C. C., 292; 3 Starkie’s Ev., 
1047, 1050; 2 Phillips’s Ev., by C. & H., 772, note 295; Mead 
v. Randolph, 8 Tex., 191; McClenny v. Floyd, 10 Tex., 159; 
Johnson v. Deloney, 35 Tex., 42; Edws. on Bills and Notes, 
319; 10 Johns., 231; 8 Wend., 437; Cozzins v. Whitaker, 
3 Stew. & Port., 329; 1 Story’s Eq., §154; James v. Fulcrod, 
5 Tex., 516; Raines v. Calloway, 27 Tex., 678; Sedg. on 
Dam., 171, 186; Morris v. Phelps, 5 Johns., 56; Griffin »v. 
Reynolds, 17 How., 609; Hunt v. Orwig, 17 B. Mon., 73; 
Dimmick v. Lockwood, 10 Wend., 142; Rawle on Cov. for 
Title, 168, and authorities; Weathered v. Smith, 9 Tex., 625; 
Pars. on Notes and Bills, 262,275; Story on Agency, §§ 140, 
140a. 


The case was returned for reargument, and A. B. Petticolas, 
in supplemental brief for appellant, argued— 

By memorandum in the papers, it is found that the point 
for reargument is: “Was that part of the agreement to 
apply purchase-money to liquidation of liens a collateral 
agreement, or was it a part and parcel of the contract about 
the land, and could that part of the agreement be proved by 
verbal testimony ?” 

The first question—Was the agreement a collateral under- 
taking ?—is answered by the defendant in the negative. He 
then says it was part and parcel of the contract for the land, 
and, upon the question as raised by the demurrer, it certainly 
would have to be so considered. 

But upon the pleadings of appellant, filed after the demur 
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rer was decided, and upon a fair consideration of the facts, 
the agreement, if made at all, which the appellant denies, 
was a personal agreement of Miles, cotemporaneous with 
the deed, but with which appellants had nothing to do. As 
to Thomas, it was without consideration, and would have 
been void if made. This is as the facts show it. 

On the question, however, as raised? by demurrer, and con- 
ceding, for argument, that it was part and parcel of the con- 
tract of sale, was unwritten proof of it admissible? Appel- 
lant says not. 

The pleading of ‘appellee sets up no fraud, accident, or 
mistake, or trust, to authorize such unwritten evidence, and 
nothing of the kind was sought to be proved, so that no au- 
thorities authorizing the admission of parol testimony on any 
of these grounds is at all in point, and appellant insists that 
the agreement could not be proved by parol—Ist. Because 
it adds to and contradicts the language of a written instru- 
ment. 2d. Because void under the statute of frauds, as not 
to be performed within one year. 

Sale was made 26th of April, 1866; the note contested ‘in 
this case, by the setting up of this parol agreement, became 
due September 1, 1868. 

On the first point, the following authorities are relied on, 
in addition to those already referred to: 

Welles v. Dexter, 1 Root, (Conn.,) 253. 

Action in ejectment, plaintiff’s title being under a deed by 
Marsh to his sister; defense, that the deed was delivered on 
certain conditions, which had not been performed, proved by 
parol. Judgment: “ Parol evidence is not admissible to prove 
a deed delivered to a party to be an escrow, or to prove any 
parol conditions which would defeat or contort its legal effect 
and operation.” (Wallace v, Baker, 1 Binney, (Penn.,) 610.) 

Assumpsit, for a debt evidenced by a writing; defense, a 
‘ parol contemporaneous agreement. The judgment: “The 
defendant executes a writing, upon the faith of which the 
plaintiff parts with valuable property, and afterwards wants 
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to prove that before he signed it, he had intentions and made 
declarations tending to render it of no value. * * * Itis 
very clear that this testimony was properly rejected.” The 
facts of this case are particularly referred to. (Smith », 
Williams, 1 Murphey, (N. C.,) 428.) 

Action, breach of warranty of slave; evidence, written bill 
of sale, without warranty of soundness; offer to prove such 
warranty by parol. Judgment, with full citation of author- 
ities that the evidence was inadmissible. 

Assumpsit, for the value of mules, sold Frost by plaintiff 
by virtue of the following note: “Sir: Whatever sum E, 
Frost shall give his note of hand for to you, we will hold 
ourselves obligated to pay, in case said Frost should not pay 
them to you, as long as he and you shall agree to have the 
said notes lie against Frost.” Signed by defendant. 

After suit, judgment, and insolvent oath of Frost, suit 
brought against Tyler; defense by parol, that Frost was able 
to pay when notes became due, and for some time afterwards, 
rejected; held by Supreme Court, not error. (Northrop v. 
Speary, 1 Day, (Conn.,) 23.) 

Plaintiff sold defendant a tract of land, by metes and 
bounds, specifying number of acres sold, A note was given 
for purchase-money, which was afterwards paid; plaintiff 
alleged, however, in his declaration, that it was agreed be- 
tween plaintiff and defendant, at the time the deed was 
made, that if there was more land than the deed called for, 
defendant should pay plaintiff for the excess; and if it con- 
tained less than the deed called for, plaintiff should refund 
proportionately. 

By the court: “The contract stated in the declaration was 
but one entire contract, made at the time of the sale and 
conveyance of the land, the whole of which is to be con- 
sidered as included in the deed and note.” ‘Held, the parol 
evidence inadmissible. (Miller v. Washburn, 117 Mass., 371.) 

Parol evidence, in this case, was offered to show that when 
the deed granting a right of way was made, the way existed, 
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and was known to the parties, and was intended to be con- 
veyed as it then existed; held, admissible. This is a case 
where the strongest equities existed, calling for the admission 
of the testimony. (Jones v. Warner, 11 Conn., 40.) 

Particular attention is called to the facts in this case. The 
point as to the evidence was, that, by the terms of the bill of 
lading, the master of the vessel was to deliver the coal in 
New York, instead of which he delivered it in the Connecti- 
cut river, at East Haddam; and the deposition of the master 
was offered to show that he was verbally authorized by the 
agent of plaintiff to carry the coals to East Haddam. The evi- 
dence was rejected. (Railroad Co. v. Leach, 4 Jones, (N. C.,) 
340.) Defendant contracted in writing for railroad shares, and 
resisted a call for installments, and was sued. His defense 
was, that he subscribed upon the express condition and prom- 
ise of the railroad company that the road should be located 
at a certain place, and it was located elsewhere; that this 
was the consideration, and a condition precedent, &c., and 
this condition had been broken. This he proposed to prove 
by parol, and it was admitted by the road to be true. (Id., 
343.) Held, inadmissible. 

The last case which will be specially referred to is, in its 
facts, exactly in point, and seems conclusive. (Timms +. 
Shannon, 19 Md., 296.) Appeal from the equity side of the 
Circuit Court. A mortgaged lands to D, to secure the pay- 
ment of $1,000. Afterwards A sold the land to B, with 
covenant of warranty against all persons claiming under A. 
B executed bonds and mortgage for purchase-money. After 
payment of all the bonds, except the three last, for $1,500, 
A assigned the mortgage and unpaid bonds to C, and C sued 
to foreclose. B defended, upon the ground that, by a parol 
agreement, made between A and B at the time the land was 
sold, A agreed to pay the mortgaged debt to D, and if he 
should fail to do so, then B should retain a sufficient sum for 
that purpose out of the last installment of the purchase-money. 
Held, in equity, to be inadmissible. The elementary works 
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are full of authority én the same point. (Snell’s Prin. of 
Equity, 210; Bing. on Sale of Real Prop., 8, 227, 228, 238; 
2 Hilliard on Real Prop., 319; 1 Hilliard on Conts., 162, 167, 
169, note A, 170,171; Hilliard on Vend., 170, 171, 172; 
Rawle on Cov. for Title, 607.) 

“Tt is one of the most settled principles of the law of vendor 
and purchaser, that a purchaser, who has received no cove- 
nants which cover the defect or inecumbrance, can neither de- 
tain the purchase-money, nor recover it back, if paid. Unless 
there has been fraud, he is absolutely without relief, either in 
law or equity.” (Rawle on Cov. for Title, 637, 638, 716, 717, 
notes 2 and 3, p. 717.) 

But such a contract in parol would be void under the statute 
of frauds. (Dyer v. Graves, 37 Vt., 369; Hilliard on Vend., 
107, 108.) 

“A purchaser of land under an incumbrance, who receives 
a conveyance without covenants, cannot set up a concurrent 
parol agreement on the part of the grantor to pay off the 
incumbrances; for such agreement is parcel of an entire 
agreement for the sale of the lands. (Duncan v. Blair, 5 
Denio, 196.) 

According to appellee’s allegations and proof, this agree- 
ment to pay off incumbrances by Miles was a part of the 
consideration, the price for which the land sold. If so, it 
must be in writing. 

A sold land to B, and gave his bond to make title, on B’s 
verbal promise to pay a debt A owed C. Held, that this 
verbal contract was void, as a contract for the sale of real 
estate. (Rice v. Carter, 11 Ired., 298.) 

In the following cases, the memorandum or agreement in 
writing was held fatally defective, because it did not include 
the stipulated price: Ide v. Stanton, 15 Vt., 685; Clark 
v. Wright, 1 Atk., 12; Bromley v. Jefferies, 2 Vern., 415; 
Elmore v. Kingscote, 5 B. & C., 583. 

We hold that the authorities abundantly show that both 
our points are well taken. 
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Upon the whole case, as disclosed by the record, equity, as 
well as law, requires a reversal of the case, 

The very reasons which actuated Miles in selling at so low 
a price was the condition of the title to the property, fully 
known, and understood, too, by Hammond; and the very 
best evidence in the world, that no agreement, to the extent 
claimed by him, was made, is found in the fact that nothing 
in the written contract evidences it. 


Glass & Callender, in supplemental brief, added the follow- 
ing authorities: Vail v. McMillan, 17 Ohio, 617; Jeffery v. 
Walton, 1 Stark., 267; Cobb v. Wallace, 5 Cold., 539; Winn 
rv. Chamberlin, 32 Vt., 318; Creamer v. Stephenson, 15 Md., 
211; Cobb v. O'Neal, 2 Sneed., 438; Miller v. Fichthorn, 31 
Penn. St., 252; Clifford v. Turrell, 9 Jurist, Part I, 633. 


GouLp, AssocraTE Justice.—This suit was brought in the 
name of Dudley Thomas and John and Thomas Wollard, for 
the use of Travis Hensley, on a promissory note for $1,000, 
executed by Asher P. Hammond, April 26, 1866, payable 
September 1, 1868, to Jonathan Miles or order, bearing ten 
per cent. interest from date, expressing on its face. that it was 
secured by lien on the lands for the purchase-money of which 
it was given; which note was, on the day of its date, indorsed 
to the order of the plaintiffs. The petition claimed that the 
note was given in part payment for four hundred acres of 
land, made up of different tracts, and sought to enforce the 
lien thereon, except on forty acres sold under a previous 
order of sale on another of the purchase-money notes, and 
except another tract of sixty-seven and six-tenths acres, which 
had been recovered of Hammond by paramount title. An 
amended petition sought to charge so much of the land as 
had been conveyed by Hammond to Mrs. L. F. Nuby, she 
and her husband being made defendants. 

The answer set up that the note sued on was the last in- 
stallment of $4,000 for lands sold by Miles to Hammond; 
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that the plaintiffs, at and before the sale, held a deed of trust 
on the four hundred acres, (it afterwards appears that the 
debt secured by this deed of trust was $3,215,) and enumer- 
ated three other liens on the land, or parts of it, all prior to 
the deed of trust, one of which liens was a vendors’ lien, held 
by R. H. Coleman, on sixty-seven and six-tenths acres, to 
which tract Coleman also had a title under execution sale, 
It alleged that all these liens and claims were known to the 
parties, and discussed by them, and that the result of the 
negotiation was a contract of sale, by which it was agreed 
that Hammond should pay $4,000 for the land; that Miles 
should convey title; that the purchase-money should be ap- 
plied first to the payment of these prior liens, and to clearing 
the land of all prior incumbrances, and that the remainder 
should go to the plaintiffs, who were to accept the same in 
full satisfaction of their claim and deed of trust; and that it 
was arranged that the purchase-money should be paid into 
the hands of A. B. Petticolas, plaintiffs’ attorney, and, as al- 
leged in an amended answer, attorney also for Miles, who 
was to apply the same to the payment of the liens aforesaid. 
The answer proceeded to allege that Hammond paid, in ample 
means to lift all the liens and incumbrances, but that Miles, 
Petticolas, and plaintiffs had failed to pay off the Coleman 
claim, which could have been done for the amount of the 
debt and interest, that is $375, with ten per cent. interest 
from January 1, 1860; that thereupon Coleman had sued 
for and recovered the sixty-seven and six-tenths acres, being 
much the most valuable part of the land, and claiming dam- 
ages in reconvention. There were exceptions to this answer, 
(of which the foregoing is a mere outline,) on the ground, 
amongst others, that it set up a parol agreement to contra- 
dict and alter the written contract evidenced by deed, which 
deed, it was said in the exceptions, was simply a conveyance, 
without warranty. These exceptions were overruled. In an 
amended petition, the plaintiff claimed that these purchase- 
money notes, one for $800, due December, 1866, and two 
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for $1,000, due, respectively, in 1867 and 1868, were at the 
time indorsed to them, and placed in the hands of their at- 
torney, with defendants’ knowledge, in satisfaction of their 
debt and deed of trust,—admitted that Miles instructed his 
attorney to pay off the other liens with the remaining $1,200, 
being the first money paid, but claimed that the Coleman 
lien was not to be paid, except at its face value, which, when 
proffered, was declined by him. 

The charge of the court submitted to the jury the contested 
question of fact as to the purport of the alleged agreement, 
and instructed the jury that if they found the agreement to 
be as alleged in the answer, that the measure of damages 
was the value of the sixty-seven and six-tenths acres lost at 
the time of the eviction. There was a verdict and judgment 
for defendants, from which, after motion for new trial over- 
ruled, plaintiff appealed. 

The two leading questions presented by the assignment of 
errors are: 

1. The admissibility of parol evidence of the agreement 
set up in the answer. 

2. The measure of damages under that agreement. 

It is contended by appellant, Ist. That the contract had 
been reduced to writing in the deed, and notes passed be- 
tween the parties, and that to admit parol evidence of the 
agreement set up in the answer would be in violation of the 
rule that such evidence is inadmissible to contradict or vary 
the terms of a written instrument. 2d. That the alleged 
agreement was void under the statute of frauds, as not to be 
performed within one year. It might be answered, that there 
is no bill of exceptions to the admission of the evidence now 
objected to, and that the attempt to present the same points, 
by exceptions to the answer, cannot avail plaintiffs, because, 
in fact, there was no express averment in the answer that 
the agreement alleged was verbal, and because the excep- 
tion was based on the assumption, not borne out by the 
record, that the deed was then before the court, and that the 
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fact appeared that the alleged agreement varied from the 
terms expressed in the deed. But, inasmuch as the judg- 
ment is to be reversed and the cause remanded on other 
grounds, and on another trial the questions will certainly 
arise, it is not proposed to leave them undisposed of, not- 
withstanding the fact that we have found considerable diffi- 
culty in arriving at a satisfactory conclusion on the question 
first stated. 

In regard to the objection, that the alleged agreement was 
not to be performed within one year, it is to be observed, 
that it does not appear frem the agreement, as alleged, or as 
testified to, that it was not to be performed within a year; but 
that at most it was an agreement which might or might not 
be performed within a year, and was not therefore required by 
the statute of frauds to be in writing. (Thouvenin v. Lea, 
26 Tex., 614, and authorities cited.) 

In regard to the other point, which is the one on which we 
have had difficulty, we are of opinion that the deed and notes 
are but parts of a more comprehensive transaction, the terms 
of which are not attempted to be expressed in those instru- 
ments. Mr. Greenleaf says, that the rule, that “parol con- 
temporaneous evidence is inadmissible to contradict or vary 
the terms of a valid written instrument,” does not apply 
“where the original contract was verbal and entire, and a 
part only of it was reduced to writing.” (1 Greenl. on Ev., 
Redf. ed., sec. 284a.) This subject is discussed at length in 
an able opinion, delivered by Chief Justice Lowrie, of the 
Supreme Court of Pennsylvania, in which the following rule 
is deduced from the authorities: “If the matters alleged are, 
for the purposes of the given suit, a proper part of the trans- 
action to be investigated, and the law does not directly forbid 
such matters to be proved by parol, and the parties have in- 
stituted written evidence of only parts of the transaction, not 
including the parts proposed to be proved orally, then the 
evidence is entitled to be heard.” (Miller v. Fitchthorn, 
81 Penn. St., 260.) In that case, Miller was sued on his 
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obligation for $293, the balance of the purchase-money of 
land conveyed to him by Fitchthorne, for an expressed con- 
sideration of $550, and which land, at the time of the convey- 
ance, was subject to the lien of a judgment against a prior’ 
owner for $202.34, under which the property was subse- 
quently sold by the sheriff. The question seems to have 
been: Whose fault was it that the land was sold? And the 
plaintiff was allowed to show that the party who contracted 
for the land, and had it conveyed to Miller, at the time of 
the delivery of the deed, agreed to pay the judgment lien, in 
addition to the $293, for which he gave his obligation. This 
case, in its facts, and in the questions involved, is not unlike 
the case in hand. It is clear, both from the pleadings and 
the evidence, that the transaction between Miles and Ham- 
mond was very far from being a simple sale of lands, to 
which Miles had a title. The.title of Miles was in reality 
so clouded and incumbered as to be nearly, if not entirely, 
valueless. As to the 67,5, acres, he had never had more 
than a bond for title; and whatever interest he had under 
that bond, had been sold under execution. His quit-claim 
deed constituted but a small part of the consideration of the 
$4,000 which Hammond paid and agreed to pay. If not 
this entire sum, certainly by far the greater part of it, was, 
by the agreement of the parties, as alleged and as found by 
the jury, and in part as admitted and carried out, to be appro- 
priated, not to the benefit of Miles, but to the removal of the 
various claims and incumbrances, and this was in reality the 
leading consideration for the $4,000; yet there was no at- 
tempt to reduce this part of the transaction to writing. The 
deed and the notes are alike silent on the subject. It must 
be observed that the agreement alleged is very different 
from an undertaking to warrant against incumbrances. If 
the intention had been to give such a warranty, certainly 
the deed was an instrument in which such covenants might 
appropriately have been inserted. Even in regard to such 
covenants, however, it is to be remarked, that they are of 
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very infrequent use in deeds in this State. But the agree- 
ment alleged, was not to covenant against incumbrances, but 
simply to appropriate the purchase-money for that purpose. 

The defendant probably relied somewhat on the arrange- 
ment that the money and notes were to go into the hands, 
not of Miles himself, but of the attorney of plaintiffs as well 
as of Miles, and who, according to defendant’s version of the 
agreement, could apply no part thereof to the plaintiffs, until 
he had first extinguished the prior liens and claims. This 
agreement as to the application of the purchase-money by the 
vendor Miles, to be carried out by the attorney of Miles and 
of the plaintiffs, was certainly so far out of the ordinary 
course, that its omission in the deed is not a matter of sur- 
prise. It has been held that where land is conveyed, and 
upon such conveyance it is agreed that the grantee shall pay 
to the grantor all that he obtains upon a resale over and 
above the sum paid upon the original conveyance, an action 
may be maintained upon such an agreement, though not in 
writing, for the balance, when the land is resold: for more 
than was paid. (Graves v. Graves, 45 N. H., 323; Hall »v. 
Hall, 8 N. H., 129.) The alleged agreement in the case 
before us is so far distinct from and collateral to that part of 
the coutract reduced to writing, as to allow of its establishment 
by parol evidence. The principle on which such evidence is 
admissible was recognized by this court in the case of Cox v. 
Bray, 28 Tex., 259. Bray had made a power of attorney, 
authorizing D and F, as his attorneys, in his name, to locate 
his headright certificate, and receive from the Government 
the necessary patent and title, and for him and in his own 
name to execute sufficient conveyances for, the same. The 
proposal was to prove by parol testimony that there was in 
fact a sale of the certificate by Bray to D and F, and it was 
held competent to do so. The court say of the power of 
attorney and the sale: “They are collateral and independent 


facts, entirely consistent with each other, but together pre- 
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senting the result of the entire transaction or agreement 
between the parties.” 

It is to be observed, that in this State the rule is settled 
that it is not necessary that the consideration of a contract 
for the sale of lands or to pay the debt of another, should be 
expressed 4n writing. (Adkins v. Watson, 12 Tex., 199; 
Ellett v. Britton, 10 Tex., 208.) So also that parol evidence 
is admissible to establish a trust in lands. (Chilson v. Reeves, 
29 Tex., 280; Leakey v. Gunter, 25 Tex., 403.) 

It does not appear to have been contended that the alleged 
agreement was one coming within any other provision of the 
statute of frauds, except that in regard to contracts not to be 
performed in a year. The cases cited by appellant as most 
nearly in point, are either distinguishable from the present 
case in their facts, or are in States where the statute of frauds 
is different or differently construed from ours. Duncan v. 
Blair, 5 Denio, 196, is of the latter class, and Timms and 
Wife v. Shannon, 19 Md., 296, is of the former, being a 
ease where the conveyance as executed contained special 
covenants, and being also a case where there was an inno- 
cent purchaser to be protected. 

By the charge of the court, the measure of damages was 
fixed at the value of the land, but at the time of eviction. The 
court seems to have regarded the agreement set up as equiv- 
alent to a covenant against incumbrance. In case of breach 
of such a covenant, the measure of damages is the actual 
value of the particular lot of land lost, as compared with the 
balance of the land, assuming the price agreed upon by the 
parties is the value of the whole. (Raines v. Calloway, 27 
Tex., 678.) But the agreement set up in this case is not to 
warrant against incumbrances—a covenant which binds the 
maker at all events to protect the vendee against incum- 
brances. The purport of the agreement, in so far as alleged 
to be violated, is simply to pay, or appropriate, so much of the 
purchase-money as was necessary to buy up Coleman’s claim; 
and the averment was that Coleman’s claim could have been 
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bought for the balance of the purchase-money on that part of 
the land, viz., $375, with interest at ten per cent. from July 
1, 1860. No reason is perceived why the measure of dam- 
ages should not be the same as in ease of other contracts to 
pay money, viz., the amount with interest. The defendant 
might have bought up the Coleman claim for thatsum; and 


if he has suffered damages to a large amount, it is because of 
his own neglect. The jury appear to have followed the 
charge of the court, and to have allowed damages’in excess 


of the amount to which defendant could have been entitled. 
Whilst it is true that the defendant himself set up an erro- 
neous standard of the measure of damages, this does not 
prevent him from availing himself of the error of the court 
on this subject. The judgment is accordingly reversed, and 
the cause remanded, - 

REVERSED AND REMANDED. 





R. B. Hupson et au. v. Curro LAND AND EMIGRATION 
CoMPANY. 


. PUBLIC BRIDGES—FERRIES.—The establishing and maintaining of 
public bridges and ferries where publie roads cross navigable 
streams, lakes, or bays, has always been held in this State to bea 
franchise, subject to the regulation and control of the Legislature, 
or of the municipal authorities to which it has been committed by 
the Legislature. 

. SAME—RIPARIAN RIGHTS.—Preference is given by the statute, in 
granting such franchise, to the owner of the land on the bank of 
the stream, lake, or bay across which such ferry has been estab- 
lished, upon his making application and complying with the statutory 
conditions. 

. SAME.—This preferenee is merely a statutory preference, springing 
from public policy, and subject to legislative discretion aud control. 

. SAME.—The riparian owner has no greater or better right to exercise 
the franchise of keeping a public ferry than any one else, beyond 
that growing out of the general laws of the State regulating ferries. 

5. SAME.—The Legislature may, therefore, repeal the statute giving the 
preference. 
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6. SAME.—If the grant of such franchise is to one not the owner of the 
land, and it becomes necessary to enable such grantee to exercise 
the franchise for the public good, to use or take the property of the 
riparian owner, or if a new or different servitude is imposed in fur- 
therance of a public purpose, such grantee would be required to 
make adequate compensation to the owner for such property so 
taken. 

. STATUTE CONSTRUED.—The Legislature had ample authority, and 
did by special act of May 7, 1873, eonfer upon appellants the exclu- 
sive franchise for the length of time and to the extent indicated in 
said act of constructing and keeping a pontoon bridge over the 
Guadalupe river, at the town of Clinton, in De Witt county, 

8. SUFFICIENT DESCRIPTION.—The description in a charter to erect a 
bridge **at the town of Clinton,” is sufficiently answered where a 
public ferry had existed at the point in question for more than thirty 
years, generally known and spoken of as the ferry on the Guadalupe 
river, at the town of Clinton, (although not within the limits of the 
town.) where the travel to and from Clinton was accustomed to 
cross the river. 

9. CONSTRUCTIVE REPEAL.—In view of the great similarity in the 
privilege of passing the public over a stream by means of a ferry and 
pontoon bridge, it seems that the act granting a charter to make and 
keep a bridge would operate as a pro tanto repeal, or limitation 
of the general power conferred upon the County Courts to establish 
ferries. 

10. POWER OF CoUNTY COURT TO ESTABLISH FERRIES.—In de- 
termining whether a particular ferry shall be established or main- 
tained, the County Court should act with referenee to the publie 
interest ; and when the Legislature had granted the privilege of 
having a pontoon bridge, it was in the discretion of the County 
Court to determine that the public good did not require a ferry at 
or near the same place. 

11. PRESCRIPTION.—That a river-crossing upon a public road has been 
used for over thirty years, is amply sufficient to authorize the pre- 
sumption that the right to it had been granted to, or otherwise 
acquired by the public. / 

12. SERVITUDE.—The erection, by authority of the Legislature, of a 
toll-bridge in the highway across a stream where a ferry had been 
previously operated by the riparian owner, imposes no new servitude 
upon the land. 

13. FROM AN ACT OF THE LAW NO ACTION LIES.—The riparian owner 
has no cause of complaint against a party crecting a bridge, with 
consent of the County Court and by authority of a special act of the 
Legislature, in the public highway, by reason of his ownership of 
the lands on which the bridge is erected or fastened. 
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Apprat from De Witt. Tried below before the Hon. D. 
D. Claiborne. 

Previous to the 25th of December, 1871, it was agreed be- 
tween Gustave Schleicher, Fletcher 8. Stockdale, and Charles 
M. Terrill, that they would unite and form the company or 
corporation afterwards formed and called the “Cuero Land 
and Immigration Company,” having its domicile and prin- 
cipal place of business in De Witt county. Under this agree- 
ment, Schleicher, acting for himself and his two Associates, 
purchased from the administrator of J. O. Wheeler’s estate 
the league of land on which the town of Cuero was after- 
wards built, to wit, the Valdez y Gonzales league, fronting 
upon the Guadalupe river, opposite the town of Clinton, and 
including the ferry-landing at that point, on the east bank of 
the river. He also purchased from Kelso and wife thirty- 
three acres on the west or Clinton side of the river, and in- 
cluding the ferry-landing on that side. One of the purposes 
of the contemplated company was to operate the ferry at this 
point; and for the purpose of securing for the company, as 
owners of both banks, the exclusive right of ferriage at that 
point, Schleicher gave $900 for the said thirty-three acres, 
which, he supposed, would not sell for more than $50 to 
$100, if they did not include the ferry-landing. Schleicher 
also purchased several other tracts of land for the use and 
benefit of the contemplated company. 

On the 25th of December, 1871, a charter, prepared under 
the provisions of the act of the Legislature, entitled « An act 
concerning private corporations,” approved December 2, 
1871, was signed and acknowledged by said Gustave Schlei- 
cher, Fletcher 8. Stockdale, and Charles M. Terrill, and on 
the 7th of January, 1872, it was filed in the office of the Sec- 
retary of State. By this charter the contemplated company 
was formed, under the name of the “Cuero Land and Immi- 
gration Company.” 

On the 10th of February, 1872, Schleicher conveyed all 
these lands to the said company. 
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One of the purposes for which the company was formed, 
as set forth in its charter, was the “construction and main- 
tenance of a bridge across the Guadalupe river, in De Witt 
county, near the town of Clinton ;” another was “to estab- 
lish and maintain a ferry across the Guadalupe river, near 
Clinton, in De Witt county.” At this point a ferry had been 
kept up and operated for many years, by J. O. Wheeler, who 
owned the league aforesaid, which included the ferry-landing 
on the east side of the river, and who rented the landing on 
the west side. After Wheeler’s death, his administrator 
leased the landing, boat, tackle, &c., to sundry persons, and 
for the years 1869 and 1870 he leased them to the appellant, 
Hudson, and one Gay. In the beginning of the year 1871, 
he sold the boat, tackle, &c., to said Hudson, and gave him 
the right to use the landing on the east bank till the end of 
that year. In April of that year, the administrator sold the 
league of land to Schleicher, as aforesaid, but reserved for 
Hudson the right to use the ferry-landing on the east bank 
till the end of the year 1871. 

Hudson operated the ferry during the year 1871. At the 
end of that year, he obtained from the County Court of De 
Witt county a license for a ferry at that point, for the year 
1872, without showing that he was the owner or lessee of 
either bank, or that he had any license from the owners. In 
the same way he obtained license for the year 1873. These 
licenses seem to have been granted without opposition, or 
any question being raised in regard to them. At this time, 
(in 1872 and beginning of 1873,) the members of the Cuero 
Land and Immigration Company had become associated with 
some others in a bridge company, and were engaged in build- 
ing, about two miles above the ferry-site, the bridge across 
the Guadalupe that was contemplated by the charter of the 
first-named company; and it is probable that for this reason 
they made no opposition to the grant of license to Hudson, 
but were willing that he might use the banks on their land 
until they should be ready to establish the ferry there them- 
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selves, for it appears that they had built a ferry-boat, and 
were using it in the construction of the bridge, and intended, 
upon the completion of the bridge, to drop this boat down to 
the ferry-site and operate the ferry themselves. 

May 7, 1873, Hudson, Hamilton, and Boston, obtained 
from the Texas Legislature a special act or charter, empow- 


ering them to “erect a pontoon bridge over the Guadalupe 
river at the town of Clinton, in DeWitt county,” with the 
right to charge specified tolls—the right to contifiue fifteen 
years, with a provision in the act that no other “ person or 
corporation shall construct a bridge within one mile above or 
below, during the continuance of this charter.” Hamilton 
and Boston, respectively, transferred their right or interest 
under the act to Brown and Grafton. In the summer of 
1873, Hudson and his associates began to prepare to place 
their proposed pontoon in the river at the ferry-site, where 
Hudson was operating the ferry; and at the July Term, 1873, 
of the De Witt County Court, they applied for an order of 
court authorizing them to place a pontoon bridge in the river, 
at the point where the ferry was kept by Hudson, and to fasten 
the ends of the bridge in the two public highways leading 
from the ferry. 

The Cuero Land and Immigration Company now moved 
in opposition. As owners of both banks of the river at the 
ferry-site, they proposed to apply for ferry-license for them- 
selves; but understanding, informally, that the County Court 
was of opinion that license could not be granted to a corpora- 
tion, but only to an individual, they made a conveyance of 
the land, on both banks of the river, to Quincy Davidson, 
who was associated with them as a member of the bridge 
company. Previous to this, it had been agreed, by the direct- 
ors of both companies, that the ferry should be run in the 
interest of the bridge company, and this conveyance to David- 
son was to enable him, as the holder of the Land and Immi- 
gration Company’s right to the banks on both sides, to obtain 
the license for the ferry, and to operate it for the benefit of 
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the bridge company. When the application of Hudson and 
his associates was made, Davidson immediately filed his pro- 
test against the order applied for by Hudson and his asso- 
ciates. He represented that he was the owner of both banks 
of the river; that he was prepared to transport all persons 
and vehicles across the river at that point upon a ferry-boat; 
that, if the public interest required it, he would establish a 
bridge of boats, to be used at low water, and have a ferry-boat 
in readiness for use whenever the drift wood and high water 
made it dangerous or unsafe to keep up a floating bridge; 
and he protested against the proposed order as an invasion 
of his rights. 

At the same term, (July, 1873,) Davidson made formal 
application to the County Court for license to establish and 
maintain a ferry at the point in question, representing that 
he was the owner of the land on both banks, and that he was 
ready to give bond, and to bind himself to transport “ all 
persons traveling in ambulances, carriages, buggies, on horse- 
back or on foot, who reside in De Witt county, at half the 
rates that may be fixed by the court, provided such rates are 
not lower than those now imposed on other ferrymen in 
De Witt county.” 

Hudson et al. filed a counter protest, and insisted on the 
authority granted by act of May 7, 1873. 

The County Court rejected Davidson’s application. After 
the adjournment of the court, to wit, July 30, 1873, David- 
son applied to the presiding justice of the court for temporary 
ferry-license to run till next term of the court; which appli- 
sation was refused. At its August Term, 1873, the County 
Court made an order, to the effect that Hudson and his asso- 
ciates be authorized to place their pontoon bridge in the river 
at the site of the ferry which Hudson had been operating, and 
to fasten the ends thereof in the public road on each side of 
the river. 

The court having refused license to Davidson, and the ob- 
ject of the coriveyance to him having failed, he reconveyed or 
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released the land to the Cuero Land and Immigration Com- 
pany, August 15,1873. The same day, this company applied 
to the presiding justice of the County Court for temporary 
license to operate a ferry at a point immediately above the 
ferry operated by Hudson, representing that they were the 
owners of both banks, and were fully prepared, with a good 
boat, &c., to maintain a ferry. This application was refused. 
About the same time, they filed an application to the Septem- 
ber Term of the County Court for regular licenst, showing 
the same grounds for their application. This application was 
also refused. Previous to this, however, (to wit, August 11, 
1873,) the company had given notice to Hudson and his asso- 
ciates that they owned the land on both sides of the river at 
Clinton, and forbade the construction of a pontoon bridge 
there, and forbade the using of any part of their land for such 
purpose. 

Hudson and his associates having constructed their pon- 
toon, and placed it in the river at the site of the ferry, fast- 
ening the ends in the public road—that is, upon the ferry- 
landings, at each side—on the 18th of August, 1873, the 
Cuero Land and Immigration Company instituted this suit. 
The petition alleges all the foregoing facts, so far as they are 
material, and that Hudson and his associates were using their 
pontoon, to the great damage of plaintiffs, and prayed for 
injunction against Hudson and his associates; for mandamus 
to the presiding justice of the County Court for a temporary 
license; and further prayed that, upon final hearing, their 
rights, as riparian proprietors, to establish and maintain a 
ferry at that point, might be established, and that a per- 
emptory mandamus might be issued, commanding the County 
Court to issue to them a regular license, upon their showing 
that they were the owners of both banks, and were prepared, 
with boat, tackle, &., for operating a ferry suitable for the 
public accommodation, and that they were ready to give the 
prescribed bond. 

The defendants answered, setting up the rights they claimed 











1877.] Hupson v. Cuero L. anv E. Co. 





Statement of the case. 





under the act of May 7, 1873, and the order of the County 
Court; alleged that the highway leading to the ferry had 
been established or used for twenty years; that a ferry had 
been kept there for twenty years; that there was no opposi- 
tion to the license granted to Hudson for 1872 or 1873; that 
Hudson held license, and was under bond to operate the ferry 
till the end of 1873; and further alleged that he had been at 
great expense in building a new ferry-boat, and that he and 
Ahis associates had been at great expense in constructing their 
pontoon bridge. 

August 18, 1873, an injunction was granted and prelim- 
inary mandamus awarded. 

August 21, 1873, the injunction was dissolved, by the judge 
at chambers, so far as the use of the pontoon bridge was con- 
cerned, but upon condition that the defendants give bond in 
$5,000, to respond in damages, &c. 

December —, 1873, plaintiffs filed an amended petition, 
alleging $10,000 damages, by reason of defendants using the 
pontoon bridge, and charging that defendants had not only 
fastened the ends of their pontoon in the public road upon the 
land of the plaintifis, but had entered upon plaintifis’ premises, 
outside of the public road, and had attached their pontoon 
thereto, whereby they were damaged in $5,000. Plaintiffs 
also alleged that, since the mandamus was granted, they had 
applied for ferry-license, both to the presiding justice and to 
the County Court, and that by both it had been refused. 

Defendants, by amended answer, denied that they had en- 
tered upon or used any of plaintifis’ lands outside of the road ; 
denied that the land where the pontoon was fastened was the 
property of the plaintifis, and alleged that the Guadalupe was 
a public river, subject to the control of the Legislature. De- 
fendants further amended their answer, and alleged that the 
ferry-license to Hudson for 1873 was granted with the knowl- 
edge of plaintifts, and without objection; that he built a new 
ferry-boat, at the cost of $900, in 1872; that the defendants 
had constructed their pontoon at the expense of $3,935.23, 
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exclusive of the ferry-boat built by Hudson; that the plain- 
tiffs had knowledge of the building of the pontoon, and the 
obtaining of license by Hudson for 1873, and did not object; 
and they prayed, if judgment should be given against them, 
that the plaintiffs might be compelled to take the boats com- 
posing the pontoon at their original cost, to wit, $3,935.23. 
At the trial, there was a verdict for the plaintiffs, with 
nominal damages, and a decree was rendered enjoining the 
defendants from using the said pontoon, and requtring them 
to remove it; also enjoining them from constructing or ope- 
rating any other pontoon where the land on both banks, or 
either, was owned by plaintiffs, as described in the petition ; 
also enjoining them from operating a ferry at the said cross- 
ing of the river, and also directing a mandamus to the Coun- 
ty Court, commanding that court to issue a ferry-license to 
the plaintiffs. From this decree the defendants appealed. 


H. Clay Pleasants, for appellants. 
Phillips, Lackay ¢ Stayton, also for appellants. 


Stockdale ¢ Proctor and Glass ¢ Callender, for appellee.— 
The statute recognises in the owner of both banks of a 
navigable stream “the sole and exclusive right of ferriage at 
such place;” and, while the law supervises this right, through 
the County Court, and requires that license shall be issued 
and bond given, in order that the public may be accommo- 
dated and protected, it does not take away the right, nor 
attempt to divest it. In our view of the law, the County 
Court has a discretion to decide whether there shall be a 
ferry established or not at a given point; but if it is estab- 
lished, the owner of both banks has a right to the franchise, 
and this right cannot be taken away from him, except by 
his consent or upon his refusal to exercise it. 

In the case of Dunlap v. Yoakum, 18 Tex., 584, this court 
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said, of Yoakum, that, “as owner of the land, he was, by 
law, entitled to the privilege of keeping a public ferry across 
the river, provided one was established upon and fronting 
his lands.” And, in, the same case, it was decided that he 
was entitled to damages against one who entered upon his 
land and deprived him of this ferry-right; and this right, 
conceded and contirmed by our statute to the riparian pro- 
prietor, is only the right which is recognized by the general 
law of the United States on this subject. (Dutton v. Strong, 
1 Black, 25; Yates v. Milwaukee, 10 Wall., 504.) In the 
last-mentioned cases, Judge Miller, delivering the opinion of 
the court, says, of an owner of a lot fronting upon a river, 
that, whether his title “extends beyond the dry land or not, 
he is certainly entitled to the rights of a riparian proprietor 
whose land is bounded by a navigable stream; and, among 
those rights, are access to the navigable part of the river 
from the front of his lot; the right to make a landing, wharf, 
or pier, for his own use or for the use of the public, subject 
to such general rules and regulations as the Legislature may 
see proper to impose for the protection of the rights of the 
public.” And again, in the same opinion, he says: “This 
riparian right is property, and is valuable, and though it 
must be enjoyed in due subjection to the rights of the pub- 
lic, itcannot be arbitrarily or capriciously destroyed or im- 
paired. It is a right of which, when once vested, the owner 
van only be deprived in accordance with established law, 
and, if necessary that it be taken for the public good, upon 
due compensation.” 

A ferry having, then, been established at the point in con- 
troversy, and the plaintiffs being owners of the land on both 
banks, they had a vested right in the ferry franchise, or right 
to keep a public ferry at that place, which right, like other 
rights of property, could only be divested by due course of 
law, or taken for public use under legislative authority, and 
upon due compensation made. 

If the charter granted to Hudson and his associates, by 
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special act of May 7, 1873, is to be construed as being in- 
tended to take away this right of the plaintiffs, and to give 
it to the defendants, or to authorize the defendants to invade 
and destroy it, then that act is unconstitutional and void. 

It could not have been intended that the defendants should 
have the ferry-landings, or any other part of the land of the 
plaintifis, condemned as a site for their pontoon bridge; for 
there is no authority in the act to have anything whatever 
condemned for the use of that pontoon. The only reason- 
able construction is, that the Legislature expected the grantees 
of that charter to buy land for a site for their bridge, or locate 
it upon the lands of others, by consent and contract. 

They are authorized to construct a pontoon across the river 
“at Clinton;” but no point is designated, and the town of 
Clinton does not actually extend to the river. Anywhere 
upon the river, in the neighborhood of Clinton, would 
be, with reasonable certainty, the locality called for by the 
law; and the court, we submit, will not assume that the 
Legislature meant the pontoon should be located on the ferry- 
site of the plaintiffs, and in violation of their rights, when 
the language of the act does not so declare. Every reason- 
able intendment will be assumed, to avoid the conclusion 
that the Legislature intended an invasion of private rights. 

It seems to be supposed by appellants’ counsel, that be- 
cause there are public roads leading to the ferry, the County 
Court, by virtue of their control over public roads, may de- 
stroy the ferry-right of the plaintiffs, and take the ferry-land- 
ings, which are upon the plaintiffs’ land where these roads 
strike the river, and turn them over to the defendants, to be 
used as fastening places for their pontoon ; and thus enable 
the pontoon to usurp the place of the ferry and destroy the 
ferry-right. _Wesuppose there are few public ferries to which 
public roads do not lead—certainly no ferries that are of 
much profit to those who operate them; and if it be the 
law, that the control of the public roads that lead to the ferry 
gives the County Court such control over the ferry-landings 
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that they can take them from the owners of the land and the 
holders of the ferry-right, and give them to the owners of a 
pontoon bridge, they can just as well turn them over to some 
other ferryman who claims to have a bigger boat or better 
tackle than the owner and operator of the ferry; for, if t): 
have the power to do what they have attempted in this «ase, 
there is no limit to that power, except their own discretion. 
But we insist, that it is not within the power of the Uegis- 
lature, even by direct enactment, to take our preperiy or 
appropriate our rights, even for public use, withcw: Gee com- 
pensation ; much less is it in the power of the Comuty Coart, 
who can show no semblance of legislative auth rity te that 
effect, to seize our rights and property for, ané «nvert them 
to the benefit of, private parties ; and it makes ac ciiference 
whether those rights and property are situate at the ends of 
public roads or elsewhere. 

It is insisted that these public roads have been condemned, 
or dedicated to public use, and that the uss ot the road, asa 
place for fastening the ends of the deiendamts’ pontoon, is 
no additional servitude upon the lan. While we are not 
ready to concede that in such a case i‘ oid be no additional 
servitude, we waive discussion of the soii, because we think 
it immaterial. 

It is apparent, from the evidence iu this case, that the ferry 
has been operated at that point, an:i roads that lead to it 
have been used, for about the saxse length of time. There 
is.no evidence of any condemvation of land for a public 
road, nor any formal dedicatiei for that purpose; but the 
owners of the land, whose tit’ ‘se plaintiffs hold, have al- 
ways held the ferry-right an: «perated the ferry, by them- 
selves or their lessees, and these roads have always led 
through these lands to the ‘ery. Doubtless they were first 
opened or used to enable ‘ie public to reach the ferry, and 
have been so used ever «:ce. To pretend that, by permit- 
ting or encouraging suc’: ass of aroad through their grounds 
to reach the ferry, the owners have so dedicated the very 
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ferry-landings to the public; that those landings may be taken 
away from them and given over to the use of a pontoon that 
destroys their ferry and usurps its place, strikes us as nothing 
less than a preposterous proposition. 

To cite instances in which turnpike roads or plank roads 
have been constructed upon the site of ordinary public roads, 
and it was held that the owners of the fee were entitled to no 
additional compensation for the change, is not at all to the 
purpose of this discussion. In such cases no injury in fact is 
done to the owner of the fee, but frequently a benefit con- 
ferred. He is divested of no right; no valuable franchise is 
wrested from his hands and devoted to the use of another; 
no source of revenue and support is cut off from him and 
turned into the pockets of his grasping neighbors. The 
eases are not alike. There are no elements of comparison 
in them. 

Equally fallacious is the argument that because the Guada- 
lupe is, not by nature, but by statute, “a navigable stream” 
at Clinton, therefore the public have a right to use its banks, 
and consequently the owners can have no exclusive right to 
ferry privileges, ferry landings, &. We need only say that 
this argument is directly in the teeth of the statute, which 
gives this “sole and exclusive right” to those who own both 
sides or banks of a “navigable stream,” as well as of other 
enumerated waters. 


Moores, Assocrate Justice.—The establishing and main- 
taining of public bridges and ferries where public roads cross 
navigable streams, lakes, or bays, and the charging of toll or 
ferriage for passing or carrying travelers over or across the 
samé, has always been held in this State to be a franchise, 
subject to the regulation and control of the Legislature, or to 
the municipal authorities to which it has been committed by 
the Legislature. (See Paschal’s Dig., arts. 632, 1229, 3841, 
8860.) 

In general, preference is given by statute, in granting 
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such franchise, to the owner of the land on the bank of such 
stream, iake, or bay, across which a publie ferry has been 
legally established, upon his making due application for the 
sume, and complying with the terms and conditions pre- 
scribed by the statutes regulating and authorizing its grant. 
But ‘his preference is not a matter of absolute right, by rea- 
son of riparian ownership, but merely a statutory preference, 
springing from public policy, and subject to legislative dis- 
eretion and control. If the privilege of establishing and 
maintaining a public ferry was a thing of absolute and in- 
herent right in the owner of the land, it could not be said to 
be a franchise, but would be an easement or corporal here- 
ditament, attached to and dependent upon such riparian 
ownership. It would be private or individual property, 
within the protection of the Constitution, and could only be 
taken or appropriated to public use upon the payment of just 
and adequate compensation to the owner. If, on the other 
hand, as we regard it, the riparian owner has no greater or 
better right to exercise the franchise of keeping a public ferry 
than any one else, beyond that growing out of the general 
laws of the State regulating ferries, he unquestionably has 
no cause of complaint, if the Legislature sees fit to repeal 
the statute, or revoke the preference conferred by it upon 
him. If the franchise or privilege of keeping a public ferry 
is granted to some one who.does not own the Jand, and it 
became necessary, to enable such grantee to exercise the fran- 
chise for the public good, to use or take the property of the 
riparian owner; or if thereby any new or different servitude 
is imposed upon it from that to which it was previously sub- 
jected, in furtherance of a public purpose or use,—he would 
unquestionably be required to make adequate compensation 
for the same to the owner. 

Applying these general principles to this case, it must be 
held, that the Legislature had ample authority, and did, by 
the special act of May 7, 1873, confer upon appellant and his 
associates the exclusive franchise, for the length of time and 














Hupson v. Curro L. anp E. Co. [Galveston Term. 





Opinion of the court. 





to the extent indicated in said act, of constructing and keep- 
ing a pontoon-bridge over the Guadalupe river, at the town 
of Clinton, in De Witt county. 

It is said, however, by appellee, that while this act author- 
izes appellants to erect said bridge across the Guadalupe 
river, at the town of Clinton, it is ineffectual and nugatory, 
by reason of the fact that the corporate limits of said town 
ao not extend to the bank of the river, or include the ferry- 
right in question where such bridge has been placed. To 
this, it might suffice to say, that no such objection seems to 
have been taken in the court below, and therefore but little 
if any consideration should be given to it here. Aside, how- 
ever, from the fact that this objection seems to have been an 
afterthought, it clearly appears from the evidence that a public 
ferry had existed at the point in question for more than thirty 
years, which has been generally known and spoken of as the 
ferry on the Guadalupe river, at the town of Clinton. This 
is the crossing to which the public roads leading across said 
river to and from Clinton converged. And in appellee’s 
application to the County Court for a license to keep a ferry 
over said river, the Jocus is also designated as at the town of 
Clinton, “at a point immediately above the ferryrsite of R. 
‘B. Hudson,” &e. 

It was unquestionably the intent and purpose of the Legis- 
lature, in granting to Hudson and his associates the franchise 
of erecting a pontoon bridge over said river, to secure to the 
public greater facilities for crossing said stream at said town 
of Clinton ; and in view of the fact that this was the point 
where the travel to and from Clinton was accustomed to 
cross it, and that the ferry at this point had been long known 
and habitually spoken of as the ferry or place of crossing the 
Guadalupe river, at the town of Clinton, it appears to us 
quite evident that it was the point in the mind of the Legis- 
lature when said special law was enacted, at which it was 
contemplated said bridge was to be constructed. 

It may be said that, although the exclusive right of erect- 
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ing a pontoon bridge on said river, within the distance 
named therein, is given by said special act to appellants, said 
act does not forbid the licensing of public ferries within any 
distance of the bridge. We are not disposed to controvert 
this proposition; and certainly not, if such ferry should be 
established or authorized by the immediate authority or 
direct and unequivocal sanction of the Legislature. But in 
view of the evident object and purpose of this special act, 
and the great similarity in the privilege of passing the public 
over a stream by means of a ferry and pontoon bridge, it 
may, we think, be seriously doubted whether said special act 
does not operate a pro tanto repeal, or limitation upon the 
gencral power conferred by previous statutes upon the County 
Court to establish ferries. But whether this is its proper 
construction or not, makes, in our opinion, no difference. 
For if, as we have said, the riparian proprietor has no absolute 
and vested right to a ferry franchise, but a mere statutory 
preference, when a public ferry is established, to a license to 
use and operate it, it certainly cannot be insisted that he 
may demand, as a matter of right, that a ferry shall be estab- 
lished by the County Court over every stream where this 
may be properly done, to enable him to avail himself of the 
privilege given him by the statute when a ferry is established. 
In determining whether or not a particular ferry shall be 
established or maintained, the County Court unquestionably 
should act with reference to the public interest, and not 
through regard to mere private or individual benefits. And 
if the Legislature supposed that the public interest would be 
promoted (as we must infer it did) by granting appellants 
the exclusive privilege of having a pontoon bridge over said 
river, within the limits indicated in the act, we think it can- 
not be denied that it was within the discretion of the county 
to say that the public good would not be advanced by estab- 
lishing a public ferry at the town of Clinton, immediately 
contiguous to appellants’ bridge. 

It is also said by appellee, that said special act does not au- 
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thorize the condemnation of private property, and as it is the 
owners of the land on both banks of the river, appellants 
have no authority or right to erect their bridge at the point 
where it has been placed, without and against their consent. 
It appears, however, from the statement of facts, that a public 
road and ferry had been established to and across the river, 
at the point where this bridge is placed, for more than thirty 
years before the trial of this case in the District Court, and 
long before the owners of the land were given by statute the 
preference of keeping the ferry, and before it is shown by 
the record the State had ever parted with the title to the 
land. But whether the land belonged to private parties or 
not, where the ferry was established, and the roads leading 
to it were originally laid out, the length of time during 
which the public have been in the exercise of the privilege 
of a highway across said river, and over said land, is amply 
sufficient to authorize the presumption that the right to it 
had been long since granted to or otherwise acquired by the 
public. It has been heretofore decided by this court, (Jones 
v. Keith, 37 Tex., 394,) that the erection, by authority of the 
Législature, of a tcll-bridge in the highway across the stream, 
where a ferry had been previously operated by the riparian 
owner, imposes no new servitude upon the land, and entitles 
the owner of it to no compensation. If so, appellee has no 
cause to complain that appellants’ bridge has been erected 
with the consent of the County Court, in accordance with 
the intent of the Legislature, in the public highway, even if 
appellee owns the land to which it is fastened. 

The decision of the points to which we have adverted 
necessarily leads to a reversal of the judgment, and obviates, 
as we think, any necessity for passing upon the objections 
made by appellants to the testimony offered by appellee to 
prove its alleged title to the land on the banks of the river, 
where appellants’ bridge has been erected. 


REVERSED AND REMANDED. 
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R. F. GeorGE Et AL. v. Frank Daan, Coitector, &c. 


1. INJUNCTION RESTRAINING COLLECTION OF TAXES—PARTIES.— 
Where the rights of a large number of persons are involved, ora 
multitude of suits may be avoided and great individual loss and 
damage prevented, a court of equity may interfere to prevent the 
collection of a tax, if its validity may be considered and determined 
by the court just as consistently with public policy before as after 
its collection. 

2. IRREGULARITIES BY TAX ASSESSOR AND COLLECTORS.—A misde- 
scription of the property of a tax-payer by the assessor, or a mere 
irregularity in his eutry of it upon the assessment list or roll, fur- 
nishes no sufficient ground for enjoining the collection of a tax, for 
which the plaintiff was justly liable, and with which his property 
had been legally assessed by the proper officer charged with this 
duty. 

ESSENTIALS OF Ag VALID TAX are: (1,) a levy by competent legis- 
lative authority; and (2,) a valid assessmunt of the property upon 
which such tax is levied by the officer or tribunal to whom this duty 
is committed by law. 

INJUNCTION RESTRAINING COLLECTION OF TAXES.—Although a tax 
collector would be a trespasser, and subject to damages, if he should 
seize and sell property for the collection of a valid tax, without a 
sufficient warrant for its collection, the invalidity of the assessment 
roll or process affords no sufficient ground for the interference of a 
court of equity, unless the party asking its aid is ready to do equity, 
by paying the amount of tax legally due from him. 

5. SAME.—The property of the tax-payers of the county of Galves- 
ton had not been assessed upon the assessment rolls of the county for 
the year 1874, by precinets, as taxing districts, nor by school dis- 
tricts, nor were the names of the tax-payers arranged in alphabetical 
order on the precinet rolls, nor did the consolidated tax-roll, made 
by the justices after the completion of the assessment, show the 
precincts in which the property was situated: Held, To be mere 
irregularities, not affecting the liability to the tax legally levied. 

3. ASSESSMENT.—The amount of tax is ascertained by an assessment of 
the property of the tax-payer by the officer or tribunal, and in the 
manner prescribed by law. Until this is done, the tax-payer cannot 
be called on for the payment of the tax. 

7. SAME.—In the assessment, the officer or tribunal is required to ascer- 
tain and make an inventory or list of the property upon which the 
tax has been levied, and to determine its value; this being done, 
the amount of tax to each tax-payer is only a matter of calculation, 
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8. TAX ROLL.—The imperfect collection into the tax-roll of the faets 
ascertained by the assessment would not affect the liability to the tax, 

9. SAME.—As the tax-roll is the warrant by which the collector is author- 
ized to demand taxes, and to seize and sell property in default of 
their payment, it should exhibit not only the list and valuation of 
the property of each individual tax-payer, as shown by the assess- 
ment, but it should show in its appropriate column the amount of 
each specific tax for which he is liable. 

SAME.—The omission to set out in the tax-roll the amount of each 
tax levied would, at most, be an irregularity affecting the power of 
the collector to seize and sell property—in nowise, however, affect- 
ing the liability of the tax-payer. 

SAME.—Hence the failure to exhibit the amount of a school tax 
legally levied, upon the tax-roll, is no cause for injunction restrain- 
ing its collection. 

COUNTY TAX—INTEREST ON FUNDED DEBT.—The validity of a tax 
to meet the interest and provide a sinking fund for the payment of 
the bonds issued by Galveston county, by authority of the act of the 
Legislature, November 29, 1871, depends upon the authority of the 
county to make the levy, not upon the fact that it is conferred in the 
act authorizing the issuance of the bonds, rather than by some other 
statute. 

13. STATUTE CONSTRUED.—The act of November 29, 1871, authorizing 
Galveston county to issue certain bonds, and requiring ‘* that the 
court shall, at the time of ordering such issue, also provide for the 
payment of the interest on said bonds, and a sinking fund to meet 
the principal under the laws now in force,”’ is a legislative construc- 
tion of the existing laws, as authorizing the county to provide for the 
payment of the interest and principal of such bonds when issued 
under legislative authority. 

14. SAME.—Aside from’ such legislative authority, the act of August 13, 
1870, (Paschal’s Dig., art. 6113,) organizing county courts, expressly 
delegates to said courts power to levy and collect taxes for county 
purposes, such as paying its just debts. 


AppraL from Galveston. Tried below before the Hon. 
William H. Stewart. 

Robert F. George, H. J. Larsen, and others, brought suit 
against Frank Dean, collector of taxes for Galveston county, 
to enjoin the collection of the following taxes: A tax of one 
fourth of one per cent., levied by the Legislature in 1873, for 
the scholastic year ending September 1, 1874, for the purpose 
of building and repairing school houses; a special tax, levied 
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by the County Court of Galveston county, to pay interest and 
sinking fund of Galveston county bonds, issued by said county 
under a special act of the Legislature, approved November 
29,1871. The facts upon which the case was tried are given 
substantially. 

Plaintiff read the consolidated assessment roll of taxes, 
which was in possession of the defendant as collector. This 
roll sets forth the names of the tax-payers, in alphabetical 
order, the amount and value of property belonging to each, 
and the amount of the several taxes assessed against each 
tax-payer, except the school tax of one fourth of one per 
cent. 

The property set forth and described on said roll did not 
appear by precincts or by school districts, but from the 
entire body of the county, and without reference to any 
boundaries of precincts or school district. The said school- 
tax did not appear on the roll. It was shown that the real 
and personal property of some of the plaintiffs was located 
in different precincts and districts. 

The following instructions from the comptroller to assess- 
ors for 1874 were read: 

. “ When the precinct assessments are completed, you should 
at once meet at the county seat of your county, and consoli- 
date such assessments in one ‘general roll, by precincts, so as 
to show the property assessed in each. 

“The names of the tax-payers should be arranged in al- 
phabetical order on the roll of each precinct. All the col- 
umns on the roll should be correctly added up, and the 
footings recapitulated ; also the justices of the peace, when 
through their precinct assessments, must meet and consoli- 
date the precinct assessments into a general roll, alphabeti- 
cally arranged. ‘To illustrate: the names of the tax-payers 
for the whole county, beginning with the letter A, must be 
placed together, consolidated. No payment will be made for 
any other roll returned to this office.” 

The tax-roll exhibited, was on the printed forms furnished 
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by the comptroller, with no column for the school-tax. When 
a tax-payer pays the school tax, the collector marks in red 
ink on said roll the amount so paid as the school tax. 

The said special act, approved November 29, 1871, was 
then read, and the order of the County Court of Galveston 
county, ordering the issuance of bonds on account of funded 
debt, and imposing a tax of one tenth of one per cent., for 
interest and sinking fund, to meet said bonds. 

It was admitted, that defendant had seized jiroperty of 
some of the defendants, and was about to seize property of 
others, to make said taxes; all other taxes for that year, 
1874, of the defendants, had been paid. 

The defendant proved, by R. D. Johnson, the presiding 
justice, that “all the property situated in the county was as- 
sessed by the justices of the peace, in their respective precincts; 
each justice assessing the property in his precinct, in the man- 
ner prescribed by law, and in accordance with the instructions 
of the comptroller. The original assessment of defendants 
George and Larsen were produced on printed blanks, as 
furnished by the comptroller. The property of the other 
plaintiffs was assessed in the same manner, (ter the assess- 
ment by precincts was completed, the justices proceeded to 
compile a consolidated assessment roll, as required by the in- 
structions of the comptroller; and for this purpose employed 
J. M. O. Menard, who, under the direction of the justices, 
prepared and compiled the consolidated assessment rolls for 
1874. The roll was compiled from the assessments made of 
each person’s property by the justices, in their respective pre- 
cincts. The property of each tax-payer was assessed sepa- 
rately by the justice in whose precinct he lived. The names 
of all the tax-payers were arranged in alphabetical order on the 
consolidated roll. At the end of the roll there was a recapit- 
ulation of the entire assessment for the year, (1874,) showing 
the amount of the assessment of each precinct separately, and 
the amount of the commissions of each justice. After they 
were compiled, they were inspected and approved by the 
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justices as the ‘consolidated assessment rolls of Galveston 
county, for the year 1874; by order of court, October 16, 
1874.’ 

«J. M. O. Menard, deputy sheriff and collector, presented 
the said tax-roll, as prepared by himself, with duplicates, and 
his bill. The work was received, and he was paid for it. 

“In order to put the tax-payer to as little trouble as possible, 
the justices adopted this rule in some cases: A tax-payer 
owning property in different precincts, could render his prop- 
erty to the justice of the precinct in which he lived, stating 
in what precinct his property was situated; the justice would 
assess the property in each precinct on a separate inventory, 
under the oath of the tax-payer. That property not in his 
precinct was certified to the proper justice, who, if the assess- 
ment was satisfactory to him, would adopt it as his own; 
otherwise, he would assess it himself. This was done for the 
convenience of the tax-payers. Property belonging to the 
same person, but in different precincts, does not appear all 
on the same inventory; there was a separate inventory for 
each precinct.” 

The real estate of plaintiff George, as shown in the assess- 
ment exhibits, was in a different precinct from the personal 
property rendered in precinct No. 3, where rendered. 

J. M. O. Menard testified: “I was employed to compile 
the consolidated tax-roll of Galveston county, for 1874; I 
compiled the roll from the inventories and assessments or 
valuation handed me by the justices of the peace. At the 
time I did so, I asked the justices for a list of all the taxes 
which had been levied, that I might compute the taxes on 
the assessed value of each person’s property whose name and 
assessment appeared on the inventories handed me. A 
list was given me by the justices, and I made the computa- 
tion on the consolidated rolls accordingly. The statement 
given me did not contain the rate per cent. for the school- 
tax, (viz., of one fourth of one per cent., levied for the pur- 
pose of building and repairing school-houses,) therefore I did 
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not compute the school-tax upon the consolidated roll, and 
write it down in a separate column, as I did in the case of 
other taxes. When I presented the consolidated roll to the 
justices in County Court, for inspection and approval, they 
discovered the omission, viz., that the school-tax had not 
been computed like the other taxes, and set down in a sepa- 
rate column upon the consolidated assessment-roll. The 
justices in County Court discussed the question how this 
omission should be corrected, and concluded, in order to save 
the county further expense in compiling another roll, that 
the school-tax should be computed on the said roll, there be- 
ing space on it for that purpose. I was instructed by the 
justices to do this, and there being space enough on the roll, I 
expressed my willingness to do this. The rolls were then 
approved by the County Court. 

«“T was tax collector at that time, being deputy sheriff for 
the collection of taxes. When the consolidated rolls were 
delivered to me as collector, the said school-tax was not com- 
puted on said rolls. I was also the compiler of the rolls, and 
was instructed by the justices to compute said school-tax on 
said rolls, and to rule a column on the rolls for that pur- 
‘pose. I did not compute said school-iax at once; but being 
crowded with business, I computed said tax on the assessed 
value of a person’s property as he came up to pay his taxes, 
in accordance with the rate levied, and then wrote it down 
in a column ruled for that purpose on the assessment-rolls, in 
red ink. Being both compiler and collector, I thought that 
the most convenient way. The largest portion of said school- 
tax has-been collected. The fact that said tax was not cal- 
culated on said consolidated roll at once, occurred through 
the mistake either of the justices or of the board of school 
directors,” 

The second supplementul tax-roll for 1874 had the school- 
tax carried out in its proper column. The first supplemental 
roll was defective, as in the original roll. Proper exceptions 
were taken by plaintiffs to the evidence of Johnson and 
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Menard, and to the introduction of the other documents 
explanatory of the tax-roll. 

Judgment was rendered for the defendant, and the plain- 
tiffs appealed. 

This case and the succeeding case were advanced under 
the rules of the Supreme Court, adopted at the Galveston 
Term, 1877. 


L. E. Trezevant, for appellants.—Frank Dean, as collector 
of taxes for Galveston county, demands of appellants certain 
taxes for the year 1874, to wit: 

Ist. A tax of one fourth of one per cent., imposed by the 
act of April 30, 1873, for the purpose of building and repair- 
ing school-houses in the several school districts of the several 
counties. 

2d. A special tax of one tenth, levied by the County Coust 
of Galveston county, to pay county indebtedness, by authority 
of the special act set out in plaintiffs’ petition. (See Special 
Laws, 12th Leg., 2d sess., p. 118.) 

Plaintiffs réfused to pay these two taxes, paying all the 
others. 

The collector levied upon and seized the property of some 
of the complainants, and was proceeding to seize the property 
of the others, for the purpose of enforcing the payment of 

said taxes, when plaintifis filed their petition, praying for the 
writ of injunction upon a final hearing. 

The court below overruled defendant’s demurrer to the 
plaintifis’ petition, and rendered judgment, dismissing plain- 
tiffs’ petition. 

Appellants submit the following propositions: 

lst. The school-tax was not assessed, and cannot therefore 
be collected. 

2d. The County Court had no power to levy the special 
tax. 

The question of the authority of the County Court to levy 
the special tax of one tenth of one per cent., is discussed »f 
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length in our brief in case of Jos. Labadie et al. v. Frank 
Dean, (next case.) 

The act levying the school tax, (Gen. Laws, 12th Leg., p. 
84, sec. 23,) declares, that this tax shall be collected in the 
same manner as other taxes are collected in the several 
school districts of the several counties; may be relinquished 
to the tax-payers of any district, if no such tax is necessary; 
that this tax shall not go into the public-school fund, but 
shall be expended in the district in which it nray be col- 
lected; no district shall be taxed for the building or repair- 
ing of school-houses situate in any other district, and this tax 
shall not be collected in any district where no free school is 
established, or proposed to be established. 

Sec. 32. If the public-school fund apportionment to any 
particular district shall not be sufficient to employ competent 
teachers for the schools in that district for four months in 
each year, the board of directors shall levy an ad valorem tax 
upon all the taxable property in said district, as shown by 
the assessment rolls made out by the justices of the peace, 
sufficient to supply the deficiency; and, in order that this 
may be done, the justices of the peace, in making their 
regular assessment of taxes, shall assess the property of the 
inhabitants of each school district separately. 

Src. 33. The taxes collected in the several school districts 
shall be paid into the county treasury, and the treasurer shall 
keep a separate account thereof for each school district. 

It will thus be seen that a just and equitable plan of 
assessing and collecting the school-tax is well and carefully 
devised and prescribed by the law—a plan vy which no 
man’s property is taxed where the tax is not wanted, and by 
which no one district is taxed for another. 

Under the act to regulate the assessment and collection of 
taxes of May 31, 1873, (Gen. Laws, 13th Leg., p. 124, sec. 4,) 
all property, both real and personal, may be rendered for 
taxation where the owner resides, the realty to be valued 
where situate. 
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By the act of April 30, 1874, amendatory of the act of 
May, 1873, (Gen. Laws, 14th Leg., p. 173, sec. 2,) the oath 
of the tax-payer is changed, and the assessment and valu- 
ation of all property within the Stafe is to be made where 
the owner resides. 

Under the assessment made under the above-cited acts, the 
tax-rolls of Galveston county may and do contain property 
situate without the county of Galveston. 


The facts in this case are, that the property assessed upon 


the assessment roll of taxes for Galveston county for the year 
1874, is nut assessed by precincts, nor by school districts, but 
is set forth upon said roll from the entire body of the county, 
without reference to any boundaries of either precincts or 
school districts. 

The school tax does not appear on said roll at all; is not 
assessed either by precincts or by school districts. 

The property of some of the plaintifis is situate in different 
precincts and school districts of Galveston county. 

The question now arises: Do we find the law operating in 
this case ?—do we find the law carried out ? 

Have these complainants been found under the law to be 
liable to the payment of this school tax? The law has fixed 
the tax; has designated the taxing districts; the value of 
the property, within and without the county; and the names ° 
of the owners has been ascertained; but has it been ascer- 
tained that all or any part of the property of these complain- 
ants is liable to the payment of a school-tax in this school 
district, or in that ? 

It is very clear that the assessor of taxes, finding no school 
district in which the tax is not wanted; finding no district in 
which a school is not established, has not determined by 
assessment that the property of these complainants lies in 
certain school districts of Galveston county, in which a free 
school is established, and in which the tax is needed, and that 
their property situate within a certain district is liable to the 
payment of the tax assessed against that district. 

6 
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So far from this, nothing has been ascertained, except the 
names ‘of the owners of certain property and the value of 
certain property situate we know not where within the State; 
situate we know not where within the county. 

Whether these complainants are liable to the payment of 
this tax, or of any part of it, yet remains to be ascertained. 
This can be done only by an assessment as prescribed by 
law. As is said in Green »v. Craft, 28 Miss., 70:. No person 
is a tax-payer until he has been so declared by the proper 
officer. The assessment must be as certain in designating the 
person chargeable with the tax, as it must be in designating 
the amount of the charge and the property to which refer- 
ence is made, for the purpose of ascertaining such amount, 
An assessment must be thus made in order to create a lia- 
bility to pay the tax.” 

To authorize the collector to sell property to enforce the 
payment of taxes, there must be both a legal liability to pay 
the tax, and a legal default in making the payment. (See 
eases to same effect, cited in Hilliard on Taxation, 332, 
sec. 90.) In other words, in order that each and every citizen 
shall pay an equal and uniform tax in proportion to the value 
of his property, a listing and valuation of all the property 
subject to the tax within the taxing district is indispens- 
able. This is a prerequisite which cannot under any circum- 
stances be dispensed with. Each citizen is directly interested 
in the list. By it alone can the legality of the tax be tested. 
This is his only security against unequal taxation. The 
charge or assessment of a specific sum of money upon each 
tract of land embraced in the list or roll, by the proper au- 
thority, is another essential condition upon which the liability 
of the citizen to pay the tax depends. 

By this assessment the amount which every citizen is bound 
to pay for the public benefit is definitely fixed, and to it he is 
compelled to resort, for the purpose of ascertaining how much 
money he must pay to that public, as his share of a common 
burden, and thus prevent the sale of his property. It is the 
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authority upon which the collector proceeds to demand and 
enforce the collection of the tax; he has no other means of 
ascertaining the sum assessed against an estate, and in this 
respect it may be regarded as analogous to an execution 
issuing upon a judgment. 

Again, it is evident that the tax must be due and unpaid, 
in order to authorize the sale of the land upon which it was 
assessed. This can only be shown by proof that the land 
was not only listed and valued, but that the tax charged 
against it was, in fact, levied by competent authority, and in 
the time and manner prescribed by law. (Blackw. on Tax 
Titles, chs. V and VI.) 

That the property of these complainants has not been as- 
certained to be chargeable with this school-tax, and that the 
tax is not therefore collectible, must be held to be true, and 
to be within the case of Clegg v. The State, 42 Tex., 605. 

As to appellants’ first five assignments of error, appellants 
beg leave to express a regret that the record should be in- 
cumbered with so much of immaterial matter. 

Concede all that is attempted to be proved by appellee, 
and still the fact remains that there has been no assessment 
of the school-tax. The only legal evidence that a valid tax 
has been assessed is the official assessment roll. (People v. 
San Francisco Savings Union, 31 Cal., 182; Kelly v. Craig, 
5 Ired., 129.) 


M. E. Kleberg, for appellee. 


Moore, Assocrate Justice.—This suit was brought by ap- 
pellants to enjoin appellee, the collector of taxes of Galveston 
county, from collecting the following taxes, viz: 


1. A tax of one fourth of one per cent., levied for the pur- 
pose of building and repairing school-houses, by section 23 
of “An act to establish and maintain a system of public free 
schools,” passed April 30, 1873. 


2. A special tax of one tenth of one per cent., levied by 
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the County Court of Galveston c mnty, to meet the interest 
and provide a sinking fund for the payment of the bonds 
issued by said county, under a special act of the 12th Legis- 
lature, approved November 29, 1871. 

In the case of Blessing v. The City of Galveston, 42 Tex., 
641, it is said, that when the rights of a large number of per- 
sons are involved, or a multitude of suits may be avoided and 
great individual loss and damage prevented, a court of equity 
may interpose to prevent the collection of a tax, if its validity 
may be considered and determined by the court, just as con- 
sistently with public policy before as after its collection; and 
the rule thus announced was subsequently approved and sane- 
tioned by the action of the court in quite a number of cases 
involving the validity of the school-tax of one per cent. levied 
for the year 1871. (43 Tex., 41.) Still, it is to be noted, 
while it is held in the case referred to, that the collection of 
taxes, either municipal or State, under such circumstances 
as are there indicated, may be restrained by injunction, it is 
also said, that this power should be exercised by the court 
with the greatest circumspection, and only in cases where 
the parties are equitably entitled to be relieved from the pay- 
ment of the tax demanded of them, (Blessing v. City of Gal- 
veston, 42 Tex., 641;) and in the case of Harrison v. Vines, 
46 Tex., 15, it is held that a misdescription of the property by 
the assessor, or a mere irregularity in his entry of it upon 
the assessment list or roll, furnishes no sufficient ground 
for enjoining the collection of a tax for which the plaintiff 
was justly liable, and with which his property had been 
legally and truly assessed by the proper officer charged with 
this duty. 

The essential requisites of a valid tax are, unquestionably, 
Ist, a legal levy by competent legislative authority; 2d, a 
valid assessment of the property upon which such tax is 
levied by the officer or tribunal to whom this duty is com- 
mitted by law. If these two requisites concur, the citizen is 
justly liable for the amount of tax assessed upon his property. 
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Still, it may be, if he fails or refuses to pay the tax -thus as- 
sessed, that the officer whose duty it is to collect the taxes, 
would be a wrongdoer and trespasser, and might subject 
himself to damages, if he should seize and sell property for 
this purpose without a valid and sufficient warrant for its 
collection, or where the assessment roll, by virtue of which 
he acts, does not emanate from proper authority, or is so de- 
fective upon its face as not to give color of authority for his 
action. But a mere defect in the process under which the 
collector acts, or the fact that it is absolutely void, affords 
no sufficient ground for the interference of a court of equity, 
unless the party who seeks aid is himself ready and willing 
to do equity. It is therefore essential for him to proffer to 
pay the amount of tax properly assessed upon his property 
before the court will interpose for his relief. 























There is no pretense that the tax of which appellants first 
complain was not legally levied, or that any part of this 
, tax had been relinquished to the tax-payers, by the board of 
school directors, in any district in which it was being col- 
lected, or that it had been levied for the purpose of building 
or repairing school houses in other districts than those in 
which the property upon which it had been assessed was 
situated, or that there was no public free school established, 
or proposed to be established, in any district in which it was 
being collected. (Sec. 23, Act of April 30, 1873, 13th Legis- 
lature, p. 91.) Nor is it alleged or claimed, unless in some 
few instances, that the property of appellants was not assessed 
by the justice of the peace for the precinct in which it was 
situated. The objections to it are, in effect, that the prop- 
erty of appellants, and all other tax-payers of Galveston 
county, had not been assessed upon the assessment rolls of 
said county for the year 1874, by precincts, as taxing districts, 
nor by school districts; and that the assessment roll of taxes 
does not set forth the amount or rate per cent. of said tax. 
It seems also to be insisted that said tax has not been legally 
assessed, because the name of the tax-payers had not been 
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arranged in alphabetical order on precinct rolls; that the 
consolidated tax-roll, made by the justice after the comple- 
tion of the assessment, does not show the precinct in which 
the property assessed is situated; and that the columns upon 
the roll should have been correctly added up, and the foot- 
ings recapitulated. 

Evidently none of these objections tend to show that ap- 
pellants are not, in equity and good ‘conscience, chargeable 
for the full amount of taxes demanded of them. ‘They pre- 
sent mere irregularities in making the tax-roll. If true, they 
show merely a want of proper care and diligence in the dis- 
charge of their duties by the officers of the county, which 
duties, however, were evidently prescribed and intended for 
the benefit of the public rather than that of the individual 
tax-payer. 

The amount of tax with which a party is justly chargeable 
by reason of the levy of an ad valorem tax can be properly 
ascertained only by an-assessment in the manner, and by the 
officer or tribunal to whom this duty is committed by law. 
Until his property has been thus assessed, the tax-payer 
cannot be called upon for its payment. No liability for it 
attaches either to him or to his property. (Clegg v. The State, 
42 Tex., 605.) An assessment, however, is an altogether 
different thing from the tax-roll. By the assessment, the 
liability of the tax-payer is fixed. It ascertains the facts, and 
furnishes the data for the proper preparation of the rolls. To 
make an assessment, the officer or tribunal to whom the duty 
is committed, is required to ascertain and make an inventory or 
list of the property upon which the tax has been levied, and 
to estimate or determine its value. (Cooley on Taxation, 
258.) When the property is listed and valued, the amount 
of tax for which the owner is liable is merely a matter of 
arithmetical calculation. While this amount should be shown 
and exhibited by the tax-roll, if properly prepared, it is not 
an essential part or requisite of the assessment. 

The evidence in the record shows, with reasonable certainty, 
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that the property of appellants, as well as all other tax- 
payers of the county, was properly inventoried or listed, and 
valued by the justice of the peace for the precinct in which 
it was situated. If in some instances, when the tax-payer 
owned property in different precincts, it was, for his conven- 
jence, valued in the precinct in which he lived, it is testified 
that this valuation was submitted to the justice of the pre- 
cinet in which it was situated for his ratification and ap- 
proval. When the justice of the precinct in which the 
property was situated approved of the valuation thus made, 
it became in effect his act. The statute does not in direct 
terms prescribe fully and precisely what the tax-roll shall 
set forth or exhibit. This seems to be determined by the 
instructions and regulations of the comptroller. The seem- 
ingly contradictory instructions given by this officer, which 
we find in the record, the dates of which, however, are not 
shown, renders it impossible for us to say whether his in- 
structions have been fully complied with or not. But it is 
quite certain that irregularities, or even a failure to make 
any precinct rolls whatever, can in no way affect appellants’ 
liability to pay the taxes here in question. ‘These rolls are to 
be made after the precinct assessments are completed. They 
therefore form no necessary part of the assessment. ‘They 
do not go into the hands of the collector, and consequently 
do not serve as a warrant, or authority, for the collection of 
the tax. The consolidated rolls seem to conform in all 
essentials to the instructions of the comptroller, given in 
evidence by the appellee, except in its failure to show the 
amount of school-tax with which each individual tax-payer 
was chargeable. As this roll is the warrant by which the 
collector is authorized to demand taxes, and to seize and sell 
property in default of their payment, it should undoubtedly 
set forth and exhibit not only the list and valuation of the 


property of each individual tax-payer as shown by the assess- 
ment, but it should also show, in its appropriate column, the 
amount of each specific tax for which he is liable. This 
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omission in the roll should have been corrected and supplied, 
no doubt, as ordered by the County Court, when the defect 
was ascertained. But the neglect or failure of the court to 
see that this was done, certainly did not relieve the tax-payers 
from liability for the payment of the tax, and at most, it can 
only be said, that the roll, by reason of the omission, was an 
irregular or defective warrant for the collection of the tax, 
and would not justify the collector in-the seizure of property 
for its payment. Whether this defect is of a character, how- 
ever, to render the collector liable as a trespasser, in case he 
should levy upon or seize property of a tax-payer, while the 
roll in his hands didnot set forth the amount of the tax for 
which he was in fact liable, although this was easily ascer- 
tained by arithmetical calculation from the per centum, or 
rate of tax, as levied by the Legislature, and the value of the 
property ascertained by its assessment as shown by the roll; 
and although the collector had. been authorized by the 
County Court to make the correction,—we are not now called 
upon to determine. Whatever may be the efiect of the 
omission, it certainly did not relieve appellants from liapility 
for the tax, or entitle them to the interposition of a court of 
equity in their behalf. It does not appear from the instrue- 
tions of the comptroller that the consolidated roll should 
show the school district in which the property is situated, 
upon which this tax was assessed. And there seems to be no 
necessity that it should do so. The collector does not dis- 
tribute the tax, when collected, among the different school 
districts. 'The tax unquestionably belongs to the district in 
which it is collected. But a proper distribution can, no 
doubt, be readily made by the court from the inventories, or 
assessment lists, returned by the justices for their respective 
precincts. Be that, however, as it may, it is not a matter of 
which appellants can here complain, or into which the court 
can inquire in this suit. 

The objection made to the tax of one tenth of one per cent. 
is, that power to levy a tax to mect the interest and provide 
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a sinking fund for the payment of the bonds issued by Gal- 
veston county, by authority of the act of the Legislature, of 
November 29, 1871, is not given by said act. We are 
unable to perceive the force of this objection. The validity 
of the tax depends upon the authority of the county to make 
the levy, and not upon the fact that it is conferred in the 
act authorizing the issuance of the bonds, rather than by 
some other statute. The act authorizing the issuance of 
the bonds, in clear and unmistakable language, directs 
and requires the county to provide for the payment of the 
interest upon them, and for a sinking fund to meet the 
principal, “under the laws now in force.” It thus, as we 
think, clearly appears that according to the legislative inter- 
pretation of the existing laws, the county had the authority 
to provide for the payment of the principal and interest of 
the bonds. If it was authorized to do this, it could, unques- 
tionably, only do it by levying a tax. That the county was 
fully authorized to levy a tax to pay these bonds, by the ex- 
isting statutes, without the aid of legislative construction, by 
the act authorizing their issue, is, we think, plain beyond all 
question. To pay its debts, and provide for the discharge of 
its just liabilities, is certainly “a county purpose,” as well as 
a legal duty. The act of August 13, 1870, organizing Coun- 


ty Courts, expressly delegates to said courts ample power and 


authority to levy and collect taxes “ for county purposes.” 

If, however, any reasonable doubt could be entertained as 
to the authority of the county to provide for the payment of 
the principal and interest of these bonds under the laws 
in foree when said special act was passed, there could be lit- 
tle question, we think, that the special act itself would be 
found amply sufficient, without a strained construction of it, 
to warrant the levy of this tax. 

There is no error in the judgment, and it is therefore af- 
firmed. 

AFFIRMED. 
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JOSEPH LABADIE ET AL. V. FRANK DEAN, CoLLector, &c. 


. APPEAL BOND.—In an appeal by several parties, au appeal bond in 
which two or more of the appellants sign as the sureties, is not such 
an appeal bond as is contemplated by the statute, to give this court 
jurisdiction of the case. 

TERM OF COURT.—When a court is organized and opened for a 
regular term, the term continues until it is ended by order of final 
adjournment, or until the expiration of the time fixed by law for its 
continuance. 

SESSIONS OF COURT.—The sessions or sittings of the court during 
the term are entirely within the control of the court; its orders in 
respect thereto are intended for its own convenience and the 
convenience of parties interested in its proceedings. 

. CASE APPROVED.—George et al. v. Dean, supra, approved. 

LEVY OF TAX—ORDER OF COUNTY CoURT.—Where the order of 
court, imposing the tax within its authority, states the amount and 
character of the tax, and of the property upon which it is levied, 
such order is sufficient. 

. COUNTY POLL-TAX.—A county poll-tax, levied by the act of the 
Legislature, does not require an order of the County Court, levying 
it. to authorize its collection. 

. ASSESSMENT ROLLS.—Mere defects in the form and manner of mak- 
ing up the consolidated assessment roll, do not afford grounds for 
the interposition of a court of equity, to enjoin the collection of 
taxes legally levied, where, from the different statutes on the sub- 
ject, the meaning of such tax-rolls can be ascertained. 


AppeaL from Galveston. Tried below before the Hon. 
William H. Stewart. 

November 27, 1876, Joseph Labadie and twenty-three 
other tax-payers of the county of Galveston filed their peti- 
tion in the District Court against Frank Dean, the collector 
of taxes for said county, to enjoin the collection of the fol- 
lowing taxes: 

1. An ad valorem tax of one fourth of one per cent., levied 
for general county purposes for the year 1875. 

2. A tax of one tenth of one per cent., levied to pay the 
interest, and to provide a sinking fund to liquidate certain 
bonds issued by the county of Galveston, under a special act 
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of the Legislature, authorizing their issue, passed November 
29, 1871. 

3. A tax of one eighth of one per cent., levied under an 
act of the Legislature, to pay the interest on registered 
county scrip. And, 

4. A county poll-tax of fifty cents. 

As grounds for relief, it was alleged that the poll-tax was 
not levied or ordered to be assessed and collected by the 
County Court for the year 1875; that the other taxes were 
assessed under a certain entry, made January 28, 1875, on 
the record of the proceedings of the County Court of Gal- 
veston county, a copy of which is as follows: 

“Tn the matter of Levying Taxes for the year 1875. 

“Be it ordered by the County Court, That there shall be an 
annual ad valorem tax levied for the year 1875, of one fourth 
of one per cent., the same as last year, (one fourth of one per 
cent.;) also a special tax, to pay county indebtedness, of one 
tenth of oné per cent.; also a road and bridge tax of one 
twentieth of one per cent.; also a funding county scrip tax 
of one eighth of one per cent.; (and the tax ordered on page 
44, of one twentieth of one per cent., to create a sinking fund 
to pay interest on Ballinger & Jack bonds.)” 

This order, it was insisted, was a nullity, because the 
County Court met on 25th January, its regular term, and 


adjourned over until 27th, when there was not a quorum 
present, and an entry was made; adjourning over until 28th, 
when said order was made; it being insisted that the failure 
of a quorum on 27th effected an adjournment of the term, so 
that the action on 28th was not made in term time of said 


court. 

That the tax of one eighth of one per cent. was not appor- 
tioned by said pretended levy according to law, and was not 
levied or ordered to be assessed upon property, and to be 
collected as an ad valorem tax; wherefore its collection was 
unauthorized. 

That the special tax of one tenth of one per cent. was as- 
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sessed for interest and sinking fund on county bonds, issued 
in funding the county indebtedness, under special act of the 
Legislature, approved November 27, 1871, as follows: 

«Be it enacted by the Legislature of the State of Texas, That 
the County Court of Galveston county is authorized to issue, 
from time to time, interest-bearing and coupon bonds, for 
such sums and in such amounts, payable at such time, as 
such court may deem proper: Provided, That the bonds here- 
by authorized shall be issued only for the purpose of funding 
the present outstanding indebtedness of said county of every 
character whatsoever due and to be due when such bonds are 
issued. Said court shall, at the time of ordering such issue, 
also provide for the payment of the interest on said bonds, 
and a sinking fund to meet the principal under the laws now 
in force.” 

It was alleged that this act did not confer the right to levy 
a tax, as was done on the issuance of said bonds. 

That the defendant was threatening to enforce the col- 
lection of said taxes, by seizure and sale of property, &e. 

It was also alleged, that the consolidated tax-roll, upon 
which the taxes were claimed, was defective in that, under 
the headings of values and taxes, throughout, there was no 
indication of what the figures expressed, whether dollars, 
cents, or other denomination of money. 

The defendant demurred, and pleaded the legality of his 
right to collect the taxes. 

Judgment was rendered, refusing an injunction, and plain- 
tifis appealed. The appeal bond was signed by three of the 
appellants as sureties. 

On the trial, in addition to the proceedings set out above, 
of the County Court, the order of the said court providing for 
the issuance of the funding bonds was read, in which is the 
following: “It is further ordered, that to provide for the in- 
terest on said bonds, and a sinking fund for the principal 
thereof, a special ad valorem tax of one tenth of one per cent. 
is hereby levied on all the property, real and personal, sub- 
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ject to taxation by this court, within Galveston county, to be 
assessed and collected, as and when other county taxes are 
assessed and collected” —the order bearing date December 
29, 1871. 

The consolidated tax-roll was given in evidence, and in 
connection therewith the original inventories and assessments 
of the property from which the consolidated roll was compiled. 
J. M. O. Menard testified that he was employed by the County 
Court, and compiled the tax-rolls for 1875, and. testified 
that the figures in said consolidated tax-roll, under the head 
of values and taxes, &c., represented the value of the prop-° 
erty and the amount of each person’s taxes, and were in- 
tended to mean, and do mean, money in dollars and cents. 
The approval by the County Court of the consolidated tax- 
roll was also shown. 


L. E. Trezevant, for appellants.—The County Court of Gal- 
veston county held a regular term on the 25th of January, 
1875; present, the presiding justice and two associate justices; 
transacted some business, and adjourned to the 27th inst. 

The court did not convene on the 27th instant, the presid- 
ing justice and one associate only being present. On the 
28th instant, the court convened; present, a quorum; and 
levied the taxes in question, to wit, an ad valorem tax of one 
fourth of one per cent. for general county purposes; a special 
tax of one tenth of one per cent. to pay county indebtedness ; 
a tax of one eighth of one per cent. for funding county scrip. 

The tax of one fourth of one per cent. was levied under 
the tax-act of June 3, 1873. 

The tax of one tenth was levied under the special act set 
out in plaintiffs’ petition. (See Special Laws, 12th Leg., 2d 
sess., 118.) 

The tax of one eighth was levied under the,act to authorize 
counties to raise means to pay their indebtedness, Approved 
May 1, 1874. (Gen. Laws, 14th Leg., 189.) 

The County Court did not levy a poll tax. 
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Plaintiffs allege that the value of their property in money 
and the amount of their taxes in money is not set forth upon 
any assessment roll of taxes, or assessed against them. 

Appellants submit the following propositions : 

Ist. The January Term, 1875, of the County Court expired 
on the 27th January, 1875, and the levy of the taxes on the 
28th of January, 1875, was a nullity. 

2d. The special act did not authorize the levy of a tax. 

3d. The tax of one eighth, or funding tax, was not appor- 
tioned as directed by the statute, and was not levied or ordered 
by the County Court to be assessed and collected as a tax 
upon property. 

4th. The figures on the pretended assessment roll of taxes 
do not indicate money. 

First, as to the validity of the levy by the County Court, 
on the 28th of January, 1875. The statute declares that no 
county tax shall be levied by the County Court, unless at 
some one of the regular terms. (Gen. Laws, 2d session, 1871, 
page 56.) This statute prescribes that a regular term of the 
County Court shall commence and be held on the last Mon- 
day in January, March, May, July, September, and Novem- 
ber in every year; and that such terms shall be held by the 
presiding justice, with the assistance of any two or more of 
the other justices. 

The Constitution of 1869, article 5, section 20, declares 
that the justices of the peace in each county, or any three of 
them, shall constitute a court, having such jurisdiction, efe., 
and when sitting as such court, the justice who resides at the 
county seat shall be the presiding justice. 

It will thus be seen that the County Court is constituted 
of not less than three of the justices; that regular stated 
terms of the eourt are designated; that such terms shall be 
held by the presiding justice with the assistance of any two 
of the other justices; that no county tax shall be levied un- 
less at some one of the regular terms. 

. The taxes in question were either levied at the January 
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Term, 1875, by a court having jurisdiction, or the proceedings 
were coram non judice, and void. 

The question, then, is, was the levy of the taxes in question, 
on the 28th day of January, 1875, made at a regular term of 
the County Court? 

It isimportant to bear in mind that the authority conferred 
upon the counties to impose burdens of any character upon 
persons or property is merely statutory, and that as its exer- 
cise may result in a divestiture and transfer of private prop- 
erty, this authority must be clearly given and strictly pursued. 
(Dillon on Mun. Corp., sec. 605.) 

Possessing, as these public corporations do, a delegated 
power of assessment and sale of private property, often wielded 
by the indiscreet and the selfish, the grossest abuses would 
inevitably follow, if they were not held strictly within the 
powers granted and the means prescribed for the execution of 
these powers. (Per Stuart, J., in Kyle v. Malin, 8 Ind., 34.) 

The County Court being regularly in session on the 25th 
day of January, 1875, adjourned regularly to meet on the 
27th day of January, 1875. The court did not meet on the 
27th January, 1875; no court was then in session; R. D. 
Johnson and Hugo Brosig, the only two members of the 
court present on the 27th January, did not constitute the 
court; had no power to perform the functions of a court; 
had no power to transact any business or to do anything ou 
the 27th day of January, which a court might do, as, for 
instance, to make an order that the court do adjourn to some 
certain day; as well might the clerk or sheriff assume to 
exercise such a power, as a single member or any two mem- 
bers of the court. 

It will be noted that the act in question (Gen. Laws, 2d 
sess., 1871, page 27,) does not, as does the act of December 
14, 1863, (Paschal’s Dig., art. 1247,) provide against such a 
dilemma as the one in question, by providing that should a 
quorum of the commissioners’ court not appear at the time 
appointed, the sheriff, or in his absence the coroner, shall 
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adjourn the court from day to day for three days, and should 
a quorum not appear on the morning of the fourth day, then 
he shall adjourn the court until the next term in course, thus 
clearly indicating that without such statutory authority the 
court—a quorum—-must convene at the appointed time, and 
be kept in session from day to day by the orders of the court, 
regularly made by the court as a court. 

A court term is a definite and fixed time prescribed by 
law. (Horton v. Miller, 38 Penn. St., 270.) Certain fixed 
times and places were said by Spelman to be essential to the 
existence of a court. (State v. Roberts, 8 Nev., 239.) There 
is no implied power in a court to adjourn. (People v. Brad- 
well, 2 Cow.,445; Wright & Wallbaum, 39 IIl., 554; Cooley 
on Tax., 214.) 

IT. The special act does not authorize the levy of any tax; 
the power to levy a tax is not given under the authority 
given by the act to issue bonds and to provide for their 
payment. 

Towns and counties possess no power to levy and collect 
taxes, unless under an express grant from the legislative 
power of the State. This is a principle, says Cooley on Tax- 
ation, page 244, that admits of no exception whatever. It 
is a principle universally declared and admitted, says Dillon 
on Municipal Corporations, section 605, that municipal cor- 
porations can levy no. taxes, general or special, unless the 
power be plainly and unmistakably conferred. 

Those who assume to seize the property of the citizen for 
the satisfaction of a tax must be able to show that that par- 
ticular tax is authorized by general or special law. (Cooley’s 
Const. Lim., 518, 520; Kyle v. Malin, 8 Ind., 34.) 

In the construction of any grant of the power to tax, made 
by the State to one of its municipalities, the rule which is 
accepted by all the authorities is, that it should be with 
strictness. 

There are no inherent powers in the municipalities to levy 
taxes; they can tax only as the State in its wisdom has thought 
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proper to permit; and if the State has erred in the direction 
of strictness, the Legislature alone can correct the evil. 
(Cooley on Tax., 209; Cooley’s Const. Lim., 191, 488, 518.) 

A strict construction in such cases is reasonable, because, 
presumptively, the Legislature has given, in plain terms, all 
the powers it has intended should be exercised. (Cooley on 
Tax., 200, 209.) 

It is very clear, under these universally accepted rules of 
construction, that the special act does not authorize the 
County Court to provide for the payment of bonds by levying 
a tax for that purpose. 

Ill. The order of the court levying the funding-serip tax 
is unintelligible, and so far meaningless, as it gives no warrant 
for the assessment and collections of a tax. We submit that 
the levy of this tax is not only fatally obnoxious to this ob- 
jection, but that the levy is in no sense made in compliance 
with the terms of the statute conferring the power to tax, 
and in no sense carries out the intent of the statute. 

The act directs that the County Court shall proceed to levy 
a special tax on the assessed value of all the real and personal 
property of such county, and upon occupations and profes- 
sions taxed by the State, and upon the polls in said county, 
prescribing a maximum rate for each of these three subjects 
of the tax. 

Counties must conform to the mode and manner prescribed 
by the law under which they derive their power to tax. If 
not done in the manner prescribed, the act is a nullity and 
void. (Cooley’s Const. Lim., 191, 488, 518; Dillon on Mun. 
Corp., secs. 55, 610; Blackwell on Tax Tittles, 106, 164, 
447; 20 Howard, Pr. Rep., 395; 4 Hill, 76; 1 Kansas, 432.) 

It is a well-settled rule of construction of delegated author- 
ity, that the authority conferred is to be strictly construed 
and must be closely pursued. Dillon, sec. 55; Sedgwick on 
Stat. and Con. Law, 466; French v. Edwards, 13 Wall, 506; 
Cooley on Tax., 175, 180, 208, 216; State v. Bank of New- 
bern, 1 Dev. & Bat. Eq., 218; Blackwell on Tax Titles, 165. 


4 
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IV. Appellants submit that the figures as marked upon 
the consolidated assessment roll of taxes, under the head of 
value of property, and under the head of the different taxes, 
do not indicate any value in money, but are mere numerals, 
signifying abstract numbers, and show no assessment of 
property or of taxes. ; 

This proposition was sustained in Tilton v. Oregon C. M. 
R. R., Circuit Court United States, District of Oregon, Deady, 
J., from Central Law Journal, vol. 1, No. 22; Hurlbutt +. 
Butenop, 27 Cal., 50; Braly v. Seaman, 30 Cal., 610; People 
v. Hastings, 34 Cal., 571; People v. San Francisco Savings 
Union, 31 Cal., 132. 

V. Appellants submit that said inventories and the testi- 
mony of Menard was inadmissible, upon the ground that the 
figures on said roll exhibit a plain and obvious uncertainty, 
and are equally capable of different applications as to their 
meaning. 

To show by extrinsic evidence that they who made those 
figures intended them to mean dollars and cents, would be 
to make a supposed intention operate independently of any 
definite expression of such intention. 


The roll shows a case of a patent, incurable ambiguity. 
(Stephens’s Dig. of Evidence, 108; Starkie on Ev., (9th ed.,) 
591; Greenl. on Ev., 342.) 

It is a general rule, that a patent ambiguity is always, if 
possible, to be removed by construction, and not by averment. 
(Colpoys v. Colpoys, 1 Jac., Eng. Chan., 451.) 


The words “Texas, money,” in Roberts v. Sharp, 1 Tex., 


373, are not a patent ambiguity, but are capable of having 
a certain meaning given to them. 

When the perusal of an instrument shows plainly that 
something more must be added before the reader can deter- 
mine which of several things is meant by it, the rule is in- 
flexible that no evidence to supply the deficiency can be 
admitted. (Gresley’s Eq. Ev., 198.) 

In conclusion, plaintifis proved that the county court did 
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not levy a poll tax for the year 1875, and yet the court below 
saw no ground for enjoining its collection. 


M. E. Kleberg, for appellee, cited Paschal’s Dig., 1247, 
6026, 6113, 6122, 7657, 7711; 4 Ohio, 473; Cooley on Tax., 
36, 176, 198, 219, 220; 34 Tex., 283; 2 Tex., 224; Cooley’s 
Const. Lim., 78; 28 Tex., 648; 31 Tex., 571; 16 Tex., 338; 
12 Tex., 402; 15 Tex., 321; 20 Tex., 667; Hale v. City of 
Renosha, 29 Wis., 599; State v. Bremond, 38 Tex., 120; 
Roberts v. Short, 1 Tex., 373; Blessing v. City of Galveston, 
42 Tex., 641; High on In., sees. 355, 356, 362; Rio Grande 
R. R. Co. v. Seanlan, 44 Tex., 649. 


Moore, Associate Justice.—This suit was brought by ap- 
pellants against appellee, as collector of taxes for Galveston 
county, to contest the validity of the following taxes, to wit: 

1. An ad valorem tax of one fourth of one per cent., levied 
for general county purposes for the year 1875. 

2. A tax of one tenth of one per cent., levied to pay the 
interest, and provide a sinking fund to liquidate certain 
bonds issued by the county of Galveston, under a special act 
of the Legislature authorizing their issue, passed November 
29, 1871. 

3. A tax of one eighth of one per cent., levied under an 
act of the Legislature, to pay the interest on registered county 
scrip. 

4. A county poll tax. 

On the trial of the cause in the district court, judgment was 
rendered in favor of the defendants, and the plaintiffs gave 
notice of an appeal; but they failed to perfect their appeal by 
giving bond, with two or more securities, as required by the 
statute regulating appeals to this court. No objection, how; 
ever, was made by appellee to the bond found in the ree- 
ord. If, therefore, the bond had been of such a character as 
‘to give the court jurisdiction of the case, it would be unne- 
cessary for us to notice its deficiencies. But such, in ow 
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opinion, is not the character of the instrument which was 
filed in the District Court for the purpose of perfecting the 
appeal taken by the plaintiffs, and by reason of which they 
are asking of this court a reversal of the judgment. The 
pretended appeal bond copied in the transcript is signed 
only by three of the plaintiffs, and has no sureties to it 
whatever. An appeal bond is an essential requisite to the 
jurisdiction of the court, except in the cases in which it has 
been dispensed with by statute. That the individual obliga- 
tion or bond of the appellants cannot be regarded as an 
appeal bond in the sense of the statute, is clearly deducible 
from its plain language. 

The appeal not having been perfected, and this court hav- 
ing acquired no jurisdiction of the case, the only judgment 
which can be rendered by us is, that it be dismissed. How- 
ever, as the questions presented by the assignment of errors 
have been fully discussed by counsel, and maturely consid- 
ered by the court, it may, perhaps, tend to avoid future liti- 
gation for us to briefly indicate the conclusions at which we 
have arrived in regard to them. 

The objection that these taxes had not been legally levied, 
because this had not been done at or during a regular term 
of the County Court, is untenable. The court convened and 
was duly organized at the time prescribed by law. When a 
court is organized and opened for a regular term, the term 
continues until it is ended by order of final adjournment, or 
until the efflux of the time fixed by law for its continuance. 
The sessions or sittings of the court during term are entirely 
within the discretion and control of the court. And _ its 
orders in respect thereto are intended for its convenience 
and the convenience of parties interested in its proceedings. 
Kience they may be altered, revoked, or annulled from time 
to time, as the exigency of the business to be transacted may 
require. The orders of adjournment of its sessions from day 
id day, or to a particular hour of the day, are meré announce- 
ments of its proposed or intended order of transacting the 








LABADIE v. DEAN. 





Opinion of the court. 





business to come before it during the term. But certainly 
the failure of the court to meet at the hour or on the day to 
which it had thus taken a recess, can in no way affect or put 
an end to its term. 

The objections to the levy of the tax of one tenth of one 
per cent. have been considered and decided in the case of 
George et al. v. Dean, and need not be here noticed. 

The levy of the tax of one eighth of one per cent. is not so 
full, clear, and explicit as is appropriate in orders of the 
court of such character. Nevertheless, it cannot be said, 
when we look to the entire order, that the levy is void. The 
amount and character of the tax, and of the property upon 
which it is levied can be sufficiently inferred and understood 
from the order to support the levy. 

The objection that in the levy of this tax there is a dis- 
crimination in favor of occupations, seems not to have been 
made in the court below. If it was in the mind of the 
pleader when he drew the petition, it is not set forth with 
sufficient clearness to call the attention of the court to it. 
The levy is only for one half of the amount which the court 
was authorized to impose upon property; and if a like tax 
shotld have been imposed on taxable occupations, it does 
not appear that it has not been done. 

‘The levy of a county poll tax was made by the Legislature; 
therefore there was no,necessity for a levy of it by the County 
Court, if it had the authority to do so. (Paschal’s Dig., art. 
7711.) 

It is also objected that the figures, upon the consolidated 
assessment roll, in the columns for the value of property, 
and for the different kinds of taxes, do not indicate any de- 
nominate value of money, as it cannot be told whether they 
indicate eagles, dollars, cents, or mills; but this, at most, is 
a mere defect in the form and manner of making up the roll. 
The proper.import of these figures, however, when the assess- 
ment roll is looked at in the light thrown upon it by the dif- 
ferent statutes in regard to the levy and assessment of taxes, 
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and the instructions of the comptroller upon the subject, is 
so obvious, that it may well be doubted whether the alleged 
defect is of any significance whatever. It certainly affords 
no ground for the interposition of a court of equity, or war- 
‘aut for an injunction against the collection of the tax the 
amount of which is clearly and correctly shown by the assess- 
ment lists. It has no doubt been held, in cases where there 
were like defects or irregularities in the warrant or authority 
under which property had been sold for taxes, that they were 
fatal to the title of the purchaser. But it is well known, 
unless the general rule has, as with us, been modified by 
statute, that it is usually held that it devolves upon the pur- 
chaser at a tax sale to show, in support of his title, the strict- 
est compliance with every formality, not only in the levy 
and assessment of the tax, but likewise in the form and man- 
ner of making such sales. The question in such cases as 
are here referred to, is altogether different from, that pre- 
sented in this case, and was decided under an altogether 
different state of law from that applicable to like questions 
with us. 

There being no valid appeal bond to give this court juris- 
diction of this case, it is dismissed. 


DISMISSED. 





R. W. & W. M. Campsetty v. T. C. Everts. 


1. DEED — CONVEYANCE — CHAMPERTY —VERDICT.—E executed a 
written instrument to C & C, in which he declared that he did 
thereby ‘‘sell, transfer, convey, and assign,” to C & C, a tract of 
land (describing it) for one hundred dollars then paid, and in which 
it was recited, that C & C had bound themselves to pay the further 
sum of eight hundred dollars, provided C & C should ‘‘gain said 
land” from parties in possession, to be paid oi the day they should 
gain it, by suit or compromise ; it further stipulated that the deferred 
payment should constitute a lien on the land, the one hundred dollars 











1877.] CAMPBELL v. EVERTS. 103 





Syllabus. 


paid to be lost if C & C failed to gain the land, and the instrument to 
be “null and void” if they failed to gain it. The instrument con- 
eluded with a warranty of title from E toC & C. On the question 
as to whether the instrument was admissible in evidence as a deed 
in trespass to try title: Held— 

1. The instrument was not liable to the objection that’ it failed 
to vest in C & C such legal or equitable title as E could convey; 
whether technically a deed or not, the evident purpose from the 
instrument was to convey E’s interest in the land uncondition- 
ally. 

2. It cannot be maintained, without running counter to the 
former decisions of this court, that it was champertous. 

3. Althongh at common law no interest could be conveyed by 
deed unless the grantor was it) actual or constructive possession, 
still it is an admitted principle in this State, that the adverse pos- 
session of land in no way hinders or precludes its sale and convey- 
ance by the owner, though he may have been ousted from the 
possession. 

4. The fact that parties to a conveyance agree to substitute in 
place of a general warranty of title, a special covenant for a de- 
duction of the amount to be paid for the land by the vendee in 
case he should be unable to get possession of it, either by compro- 
mise or suit, will not avoid the title, or show of itself that the con- 
tract is void for champerty. 

2. VERDICT—JUDGMENT.—In trespass’ to try title, the defendant 
pleaded in reconvention, and asked for an affirmative judgment on 
his own title, and to remove cloud; the court instructed the jury 
that if they should find in favor of defendant on his plea in recon- 
vention, their verdict, in substance, should be, ‘*‘ We, the jury, 
find for the defendant the land in controversy, on the plea in recon- 
vention;’’ but if they failed to find for defendant on that plea, the 
plaintiff having abandotied his suit, they would say, ** We, the jury, 
find for the defendant,’’—the jury returned the following verdict : 
*“*We, the jury, find for the defendant, against the plaintiffs.” On 
this verdict a judgment was rendered, that the title to the land 
was vested in defendant, and removing cloud caused by plaintiff's 
claim : Held— 

1. Though the verdict was not in the phraseology prescribed by 
the court, it must be regarded as a general verdict for the defend- 
ant, and not as responsive to the issue on the plea in recon- 
vention. 

2. That in view of the charge of the court, the verdict did not 
warrant the judgment; though it would have been sufficient to 
authorize it, had the special instructions, as to form in which it 
should be returned, not been given. 
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AppgeaL from Fannin. Tried below before the Hon. W. 
H. Andrews. 

No briefs appear on file in the Supreme Court by counsel 
for either party. 

This suit was brought by R. W. & W. M. Campbell, in 
trespass to try title, against T. C. Everts, to recover land 
described in an instrument executed by Everts to the Camp- 
bells. ‘That instrument, claimed by the Campbells to be a 
deed conveying to them the land, is as follows: 

“SraTe oF TEXAS, 

County of Fannin. 

“ Know all men by these presents, that I, William Kinsey, 
of the county of Corryelle, State of Texas, have this day, and 
do by these presents, tor the consideration hereinafter ex- 
pressed, sell, transfer, convey, and assign and set over to 
Robert W. and William M. Campbell, both of the county of 
Fannin, State of Texas, the following described tract or par- 
cel of land, situated in the county of Fannin: [here follows 
its description.] The consideration for which said deed is 
made, is one hundred dollars cash in hand paid, the receipt 
of which is hereby acknowledged, and eight hundred and 
ninety dollars in currency, to be paid if said Robert W. 
Campbell and William M. Campbell gain said land from 
certain parties now claiming said land, and as soon as they 
do gain it. And it is understood that if said Robert W. and 
W. M. Campbell do not gain said land, that they are to lose 
the one hundred dollars already paid, as above stated, and 
said William Kinsey is to lose the eight hundred and ninety 
dollars due, as aforesaid. Said Robert W. and William M. 
Campbell have executed and delivered their certain written 
obligation, whereby they promise that upon the day they 
gain said land by amicable adjustment or by suit, from all 
the parties now claiming the same, they will pay said Kinsey 
said sum of cight hundred and ninety dollars, currency, and 
they agree that said vendor shall retain a vendors’ lien upon 
said land until said sum is paid, it being understood and 
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agreed that if said Robert W. and W. M. Campbell do not 
gain said land from the parties now claiming the same 
adversely to said Kinsey, that this deed and said written obli- 
gation shall be null and void, subject to the conditions above 
set forth, the said Kinsey binds himself, his heirs, and exec- 
utors, to warrant and forever defend the title to the said 
land to said Robert W. Campbell and the said William M. 
Campbell, their heirs and assigns forever, against the claim 
or claims of all persons whomsoever claiming the same or any 
part thereof. 

“Tn testimony, &c. 

(Signed) his 
« Witt1aM X Kinsey. 
«“ Attest: ANDREW J. Dory, mark, 
«W. B. Cox.” 


The reading of this deed in evidence was objected to, on 
the following, among other grounds, viz: 

1. “Said instrument is not a deed. 

2. “Said instrument does not vest the title, legal or equit- 
able, in plaintiff. 

3. “Said instrument shows upon its face that the fee to 
said land remains in the said William Kinsey, who is not a 
party to this suit, * * * 


6. “Said instrument shows on its face that it is champer- 
tous.” 

The objections were sustained, and appellant excepted. 
A feature with regard to the judgment in connection with 
the charge of the court and verdict, will be found stated in 
the syllabus. 


Moores, Associate J USTICE.—Quite a number of objections 
were made by the appellee to the introduction of the deed, 
or contract for the sale of the land in controversy, from Wil- 
liam Kinsey, upon which appellants, who were plaintiffs in 
the court below, relied to maintain their action. We are of 


opinion, however, that none of these objections were of a 
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character to authorize the ruling of the court, excluding said 
deed or contract from going before the jury in evidence, 
It is wholly immaterial whether or not this instrument can 
be properly designated as a deed, though we see no valid 
reason why it may not. Evidently, it seems to have been un- 
derstood, and intended by the parties to it, to convey to and 
vest in the vendees (the appellants) whatever right, title, or 
interest Kinsey, the vendor, had to the land. Unquestion- 
ably, there are stipulations and covenants embraced in the 
instruments which are not usually found in deeds of convey- 
ance; but unless they are of such a character as to render 
the instrument ineffectual to pass the title to the land, or 
unless it can be plainly seen, when we look to the entire 
instrument, that it does not convey or vest in the Vendees 
the legal or equitable title or interest which the vendor held, 
evidently the defendant had no cause to complain, or valid 
ground of objection to its going in evidence to the jury. 

It certainly cannot be maintained, without running counter 
to the former decisions of this court, that the deed is, upon 
its face, void for champerty. (Carder v. McDermett, 12 
Tex., 550; McMullen v. Guest, 6 Tex., 276.) There is no 
stipulation by either of the parties to the conveyance, to pay 
attorneys’ fees or costs and expenses for prosecuting a suit 
by or in the name of the other, in consideration of a part of 
or interest in the subject-matter of litigation. Although it 
is beyond question that, at common law, no interest in land 
could be conveyed by deed, unless the grantor was in actual 
or constructive possession, still it is an admitted principle in 
this State, that the adverse possession of land in no way 
hinders or precludes .its sale and conveyance by the owner, 
though he may have been ousted from its possession. ‘The 
purpose of this deed, so far as we can judge from its contents, 
was to convey all the title or right of the grantor, Kinsey, 
absolutely and unconditionally to the vendees. Both the 
vendor and vendees were unquestionably aware, when the 
deed was executed, that the land was in possession of an 
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adverse claimant; but if a suit had to be brought for its 
recovery, the purchasers were to bring and prosecute it in 


their own names and at their own expense. It cannot be 
oe ied . . . 
said, because the parties have agreed to substitute, in place 


of a general warranty of title, a special covenant for a de- 
duction of the amount to be paid for the land by the vendees, 
in case they should be unable to get possession of it, either 
by compromise or suit, that this will avoid the deed, or of 
itself show that the contract between them was void for 
champerty. 

The ruling of the court upon the deed was evidently fatal 
to the plaintiffs’ action. Appellee, however, was not content 
with the mere defeat of a recovery by them, but, by plea in 
reconvention, asked for an affirmative judgment against the 
plaintiffs on his own title, and to remove the cloud cast upon 
it by the claim which they had asserted; and on the verdict 
returned by the jury, the court gave judgment in his favor, 
as prayed for in this plea. The verdict, however, in view of 
the special direction given by the court as to the fact to be 
proved, and the alternative form in which it should be re- 
turned, does not justify the judgment. 

The court instructed the jury, if they should find in favor 
of the defendant, on his plea in reconvention, their verdict, 
in substance, should be, “ We, the jury, find for the defendant 
the land in controversy against the plaintiffs, on the plea in 
reconvention.” But if they failed to find in favor of defend- 
ant, on this plea, “plaintiffs having abandoned their suit,” 
says the court, “the jury would simply say by their verdict, 
‘We, the jury, find for the defendant.’” In response to the 
issue thus clearly and specifically submitted to them, the jury 
returned the following verdict, viz: “ We, the jury, find for 
the defendant against the plaintiffs.” 

Though the verdict is not in the precise language in which 
the jury were told by the court they should return it, if they 
did not find for the defendant upon his plea of reconvention, 
it is certainly nothing more in substance. If the plaintifis 
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had abandoned their suit, as the court in its charge says they 
had, and as we suppose they must have done after their title 
had been ruled out by the court, the only issue before the 
jury was in reference to the title set up by the defendant, 
And had not the jury been directed, if their finding on thig 
issue should be in favor of the defendant, to return their 
verdict in a particular form, the verdict as returned would 
seem to be sufficient to warrant the judgment rendered upon 
it. Butif, as we must presume, the jury intended to conform 
their action to the instructions given them by the court, the 
inference to be drawn from the verdict, as rendered, is, that 
their finding in favor of the defendant was not for the land 
upon his plea of reconvention, but simply against the plain- 
tiffs, because they had failed to maintain their action. We 
may also add that the evidence before the jury does not appear 
to warrant a verdict for the defendant on this plea, at least, for 
the entire survey of three hundred and twenty acres of land 
for which he had judgment. The deed purporting to have 
been executed by the patentee, Thomas Kinsey, junior, 
though referred to by several of the witnesses, was not in 
evidence; while that from Henderson, upon which reliance 
alone seems to have been placed on the trial, was only for two 
hundred and forty-three acres of the survey. 

There are several questions of interest to which appellees’ 
pleas of limitation gave rise, which will probably have to be 
considered upon another trial of the case, which we might 
have felt authorized to pass upon at this time, if we had had 
the benefit of a discussion of them by counsel. But as the 
briefs upon which the case was originally submitted to our 
predecessors have not come into our hands, we deem it im- 
proper at present to make any comment upon them. 

The judgment is reversed and the cause remanded. 


s 
REVERSED AND REMANDED. 
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LITTLETON AND Ciay v. J. D. Grpprnes. 


1. TRESPASS TO TRY TITLE.—In a suit brought by B against C fora 
tract of land conveyed to B by the heirs of J F, whose husband 
after her death had conveyed the same land, which was community 
property, to C, the court was asked to instruct the jury as follows: 
**Tf the jury believe from the evidence that the heirs of J F received 
the benefit of the consideration paid by C to their father for the land 
to raise means for the support of his children, (the said heirs.) then 
the sale from the father conferred a good title to the whole of said 
land, subject only to the rights of those who may have subsequently 
bought from the father without notice of C’s claim,’’—this instruc- 
tion was refused : Held-— 

1, Without deciding that there might not be such an equitable 
case made as would, under peculiar circumstances, justify such 
a rule, the instruction asked did not contain the correct rule of 
law by which to determine the rights of heirs to the mother’s 
estate left in the hands of their father. 

2. Snch a rule would place the father in the position of a guard- 
ian without the control of the courts in the disposition of an estate 
belonging to the heirs. 

2. NoTICE—DEED.—A duplicate original deed, executed according to the 
forms of the civil law, before a colony empresario, and deposited 
in his office, was not notice of the sale to subsequent purchasers. 

3. NoTIcE.—Notice of an unrecorded deed to one interested with a 
subsequent purchaser in the purchase, but whose name does not 
appear in the subsequent conveyance, is notice to the subsequent pur- 
chaser to whom the conveyance is made. 

4, REASONABLE DILIGENCE.—A purchaser of land, who before the 
purchase had notice of facts which should have put a prudent man 
on inquiry to ascertain if a former conveyance had been made by 
his vendor, does not meet the requirement that he shall prosecute 
with reasonable diligence an inquiry to learn the truth, by merely 
examining the record of conveyances in the county where the land 
is situated, and inquiring of the vendor himself, when an inquiry 
among the vendor’s neighbors would reveal the former conveyance. 
If an inspection of the record should constitute sufficient inquiry, no 
other notice than the record of the deed would be available. If inquiry 
of the vendor himself would be sufficient, his denial of the former 
conveyance would rarely be wanting. 


AppraL from Washington. Tried below before the Hon. 
I. B. McFarland. 
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Argument for the appellant. 


This suit was brought in trespass to try title, by J. D. Gid- 
dings against one Littleton, for a league of land in Burleson 
county, on the 23d February, 1857, Littleton being a tenant 
of the appellant, Tacitus Clay. The latter, under the authority 
of the statute, (Paschal’s Dig., 5296,) averred his ownership 
and defended the suit; Clay pleaded general denial and not 
guilty. Giddings claimed by deed from James Fisher, dated 
in 1848, and by deed from the heirs of Jane Fisher, of sub- 
sequent date, all of which were of record. Clay claimed 
under two deeds from James Fisher to Walter Sutherland, 
the first dated the 7th December, 1825, for one fourth of the 
league, and the other the 17th April, 1827, for the remaining 
three fourths, neither of which appear to have been recorded 
in the proper county. The league was the community prop- 
erty of James Fisher and his wife, Jane Fisher. The evi- 
dence of Horatio Chrissman fixed the period of Jane Fisher’s 
death as the fall or winter of 1825. Clay was in possession 
at the time of the institution of the suit. 

The chief controversy was over the question of notice to 
Giddings, and those interested with him, of the former con- 
veyance to Sutherland. The facts in evidence, so far as neces- 
sary to an understanding of the opinion, are stated in it. 


A. M. Jackson, tor appellant. 

I. I admit to the fullest extent that a verdict must be 
clearly wrong, or an appellate court will not disturb it on a 
question of fact. “But,” says this court, in Willis v. Lewis, 
28 Tex., 191, “it is equally well established that when the 
verdict is clearly wrong—where the jury have found mani- 
festly against the whole weight of the evidence—it is not 
only the right but the duty of the court to set it aside.” 

And it is to be observed, that the present case comes before 
this court precisely as it went to the jury. Not a witness 
testified before the jury. The whole of the evidence was 
documentary or by depositions. The jury, therefore, had no 
better opportunity than this court has, to scrutinize the proof 
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in the cause; and hence the principal reason for reluctance 
in disturbing their verdict does not exist in this case. 

II. Is Giddings, the plaintiff, an innocent purchaser for a 
valuable consideration, without notice of the prior convey- 
ances under which the defendants hold the land? How does 
it comport with that favored character, for the party who 
personates it to engage deliberately and avowedly in pur- 
chasing, from parties out of possession, a title which he 
himself represents to be doubtful, and which, on his own 
representations of its doubtful and litigious nature, he acquires 
as a speculation, and for a price admitted by himself to have 
been far less than the fair value of a good title? Such, 
according to the plaintiff’s own witnesses, was his purchase 
from Jane Fisher’s heirs. 

[An exhaustive discussion by the counsel of the testimony 
is omitted. ] 

If appellee did not, as the record shows, make natural, 
and, under the circumstances, necessary inquiries, why did 
he not? Most obviously because he was afraid he would get 
such certain and circumstantial information of Fisher’s sales 
to Sutherland as would spoil his speculation beyond all hope. 

In Brush v. Ware, 15 Peters, 112, the Supreme Court 
of the United States says, “whatever shall put a prudent 
man on inquiry is sufficient. * * * * The law requires 
reasonable diligence in a purchaser to ascertain any defect ot 
title. But when such defect is brought to his knowledge, no 
inconvenience will excuse him from the utmost scrutiny. 
He is a voluntary purchaser; and having notice of a fact 
which casts doubt upon the validity of his title, are the 
rights of innocent persons to be prejudiced through his 
negligence ?” 

The doctrine laid down in Guilbeau v. Mays, 15 Tex., 416; 
Wilson v. Williams, 25 Tex., 63, 64, and in some hundreds 
of other cases, fully sustains the positions I have assumed, 
and I submit with confidence that the judgment below is 
erroneous. 
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N. G. Shelley, also for appellant. 


Sayles & Bassett, for appellee, on the question as to whether 
the deposit of a conveyance by public act, in the office of the 
empresario of the colony, was sufficient notice to subsequent 
purchasers, cited Watson v. Chalk, 11 Tex., 89; Guilbean v. 
Mays, 15 Tex., 413; and Hawley v. Ballock, 29 Tex., 216. 

The rest of their argument was devoted to a discussion of 
the facts bearing upon the question of notice to appellee of 
the former sale, of which extracts would convey no idea, and 
which is too lengthy for insertion. 


Hancock, West & North, also for appellee.—Had the appel- 
lee seen a copy of the deed itself on record, but defectively 
recorded, it would not have been notice; for it is held to be 
the law that a deed defectively recorded is not notice—actual 
or constructive—although it be proved that the purchaser 
actually saw the record. (Kerns v. Swope, 2 Watts, 78, Opin- 
ion of Gibson; Butler v. Stevens, 26 Me., 484.) In White 
& Tudor’s Leading Cases in Eq., (Johnson’s ed., 1852,) in 
the second volume, top page 111, (part 1,) and in the Amer- 
can Notes to Le Neve v. Le Neve, the doctrine as to siate- 
ments and rumors, such as are detailed in the case at bar, 
being notice, is fully considered, and the American authorities 
collected, by Messrs. Hare & Wallace; and the conclusion 
arrived at is, that statements of an adver.e title, made at, the 
time of a purchase, may or may not be notice, according 
to whether such statements are sufficiently clear and authentic 
to put the purchaser upon inquiry, and to enable him to con- 
duct that inquiry to a successful termination. 


Roserts, Cuter Justice.—It is contended by counsel for 
appellant, that it was incumbent upon the appellee Giddings 
to have shown that the consideration paid by Sutherland to 
James Fisher for the league of land after the death of his 
wife, Jane Fisher, was not by Fisher appropriated to the 
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payment of the community debts contracted during the mar- 
riage, upon the principle that the children of Jane Fisher, as 
her heirs, were entitled only to one half of the community 
estate which might be left after the settlement of all debts 
and claims against it by the surviving husband. (Jones v. 
Jones, 15 Tex., 147; Stramler v. Coe, 15 Tex., 216; Primm v. 
Barton, 18 Tex., 226; Good v. Combs, 28 Tex., 34.) There 
was no charge asked upon this point, nor does it seem to 
have been made in the court below. Indeed, the evidence 
tended to the conclusion that it could not have availed the 
appellee if it had been made, as it was proved that the land 
was paid for by Sutherland with a stock of horses, and there 
was no evidence showing debts against the community, or 
making it probable that there were debts of any magnitude. 
Nor was there evidence showing that the heirs of Jane 
Fisher had received anything from their father’s estate to 
compensate them for their share of the community property 
to which they were entitled from their mother’s part of the 
community estate. (Monroe v. Leigh, 15 Tex., 519.) 

The appellant’s counsel asked the court to charge, that “if 
the jury believe from the evidence that the heirs of Jane 
Fisher received the benefit of the consideration paid by 
Sutherland to their father, James Fisher, for the land, to 
raise means for the support of his children, the said heirs, 
then the sale from Fisher to Sutherland conferred a good 
title to the whole of said land, subject only to.the rights of 
those who may have subsequently bought from Fisher, with- 
out any notice of the Sutherland claim.” This charge was 
properly refused, there being no evidence calling for it; and 
further, without deciding that there might not be such an 
equitable case made as would, under peculiar circumstances, 
justify the application of such a rule, it would certainly not 
generally be a correct rule of law, determining the rights of 
heirs to the mother’s interest in the community left in the 
hands of the father. It would put him in the position of a 
guardian, without the control of the court, in the disposition 
8 


LittLeton v. Gippines. [Galveston Term, 





Opinion of the court. 





of their effects, for which we know of no authority, by statute 
or otherwise, in this State. 

It is contended by appellant’s counsel, that appellee had 
constructive notice of Sutherland’s deeds, under the regis- 
tration laws. The conveyances were made in 1825 and 
1827, before Stephen F. Austin, as empresario and judge of 
the new colony, in the ordinary form; and the duplicate 
originals were said, though not proved, to have been in the 
office at San Felipe de Austin, and being there, it did not 
require any further registration to give notice. This is de- 
cided to the contrary in the case of Watson v. Chalk, 11 
Tex., 93, which is understood to have permanently estab- 
lished the rule on that subject. 

The important questions in the case, as now presented in 
the record, are: Did the purchasers, under the subsequent 
deed of James Fisher to French and Giddings, at or before the 
time of their purchase, have notice of the unregistered deeds 
to Sutherland, previously made by James Fisher to the same 
land, and were the charges of the court and the refusal of 
charges asked on that subject erroneous ? 

The deed, with warranty, was executed in 1848, by James 
Fisher, for the league of land to Richard J. French and J. D. 
Giddings. It is certified to be a recorded deed in 1870, but 
the date of its having been recorded is not stated in the cer- 
tificate. Its record was seen by one of the witnesses in 1851 
or 1852. 

Nunn states, that he was equally concerned with French 
in the purchase of the land, though his name was left out of 
the deed, and in this he is not contradicted by any witness; 
and he also states, that, before the purchase, he was informed 
that James Fisher had made a previous sale of the land to 
Sutherland, 

French testified, that Asa M. Lewis was concerned with 
himself and Giddings in the purchase of the land. 

John Fisher, a son of James, stated, that he knew that his 
father had sold the land to Sutherland, and got some Spanish 
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horses for it, and stated, that before his father sold to French 
and Giddings, he told Asa M. Lewis all he knew about the 
case, and employed him to sue for his interest in the land. 

French testified, that he had heard, previous to their pur- 
chase of the land, that Sutherland’s heirs claimed the league 
of land, which eaused him to have the records examined. ° 

Hensley, a witness for Giddings, stated, that the sale of 
the land from Fisher to Sutherland was notoriously known 
in the neighborhood where they lived, and that any one 
making inquiries about the land would have been likely to 
ascertain that it had already been sold by Fisher. 

Mary E. Coles testified in a way to indicate that she was 
well acquainted with the Fisher family, though it is not stated 
where she lived at the time of the sale. She stated that the 
deed from Fisher to Sutherland was written in her house. 
Her depositions were taken in Washington county. 

N. A. Clampitt’s depositions were also taken in the same 
county, and he seems to have been well acquainted with 
Sutherland’s and Fisher’s families. He stated that it was 
currently spoken of in the neighborhood that Walter Suth- 
erland did buy James Fisher’s headright league of land in 
Burleson county, and that the sale was notoriously known in 
the neighborhood. 

French stated, that not finding any deed from Fisher, 
transferring the land recorded, in Washington and Burleson 
counties, he asked James Fisher about the sale, and he de- 
nied that he had ever conveyed it by deed to any one, but 
admitted that there had been a trade with Sutherland for 
the land, which had been rescinded. He stated also, that he 
communicated all of the facts he had learned to Giddings, 
and upon examination of the records, and finding no trans- 
fer, they concluded that the title wotld be good. 

Nunn stated, that he communicated to French, before 
their purchase in 1848, the information which he had ob- 
tained about James Fisher having sold the land previously 
to Sutherland. This is attempted to be shown to be incor- 
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rect, by the statement of Hensley, who says that at the time 
of the purchase Nunn was not present, being then absent ona 
cow-drive. But this cannot weaken the testimony of French, 
who states that he had heard that Sutherland’s heirs claimed 
the land before the purchase, 

This evidence, taken together, establishes that French and 
Giddings, as well as Lewis and Nunn, had such information 
of the claim of Sutherland’s heirs as was well calculated to, 
and actually did, put them upon inquiry to ascertain whether 
James Fisher had not sold the land previously to Sutherland; 
and that if they had made that inquiry in the neighborhood 
where James Fisher had lived, which was near the land, they 
would readily have ascertained the fact that James Fisher 
had conveyed the land to Sutherland, and had received a 
valuable consideration for the same; and they could also 
have obtained information as to where the Sutherland heirs 
could be found. 

Under the state of things as they existed in this country 
up to 1848, it was generally not difficult to trace out the 
history of a transaction of the importance of this one, by 
information derived from the old settlers, who, it is well 
known, knew each other at a great distance, and kept them- 
selves informed usually about each other’s transactions relat- 
ing to their headrights. This is evidenced in this case by 
the familiarity and certainty with which witnesses speak of 
transactions that took place from twenty-five to forty years 
previous to their giving their evidence, some of whom lived 
at a distance which, at this day, would preclude all proba- 
bility of their knowing anything about them. 

The court charged the jury, that “the question of notice 
is a question of fact, to be determined by the jury from all 
the facts and cireumstanees given in evidence before them, 
and on this subject you are charged, that any information 
which will be sufficient to put a prudent man upon inquiry, 
will be regarded as notice, if it is of such a character that he 
might have ascertained the facts by the use of proper dili- 
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gence. Whether such notice was brought home to the plain- 
tiff, and whether, if it was, he afterwards used the proper 
diligence to ascertain the facts in the case, are questions of 
fact for the jury to determine from the evidence.” 

It might seem difficult to understand how the jury could 
find a verdict for the plaintiff Giddings under such a charge, 
with this evidence before them, It may be in some measure 
owing to the fact that, on the trial, pains were taken to leave 
it in doubt that J. D. Giddings himself had any notice of the 
transfer of James Fisher to Sutherland; and although the 
court told the jury that notice to French would be notice to 
Giddings, still the court refused to give the same charge, as 
to notice, to Nunn, if they believed that he was also concerned 
with them as a partner in the purchase of the land; and in 
connection with the charge above quoted, and immediately 
following it, the jury were instructed, that “if you should 
believe from the evidence that the plaintiff [who was J. D. 
Giddings] had no notice of the Sutherland title, at the time 
he bought from James Fisher in 1848, then he is entitled to 
a verdict for the whole of the land in controversy.” If the 
jury understood this as requiring that Giddings must have 
had personal knowledge of the title, or even information, 
such as French said he (French) had, it was calculated to 
mislead the jury; for if his co-purchaser, French, had suffi- 
cient notice, it was immaterial whether it was communicated 
to Giddings or not. And if Nunn or Lewis were equally 
with them concerned in the purchase, it is not perceived 
why notice to them would not equally be notice to Gid- 
dings, although their names were not inserted in the deed of 


purchase. That Nunn’s means went in part to pay for the 
land in making the purchase, as mercantile partner of French, 
is not controverted; and French testified that A. M. Lewis 
was jointly concerned with him and Giddings in the purchase 
of the land in 1848 from James Fisher. If the absence of 
notice personally to J. D. Giddings had been a material fact, 
and it had been true that there had been an absence of it, it 
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is reasonable to suppose that his own testimony would have 
been offered to establish it. All of the parties, then, who 
were concerned in this purchase having had such information 
of a previous sale of the land, and that it was claimed by 
Sutherland’s heirs, as was calculated to, and did in fact put 
them upon inquiry to find out the truth of it, the inquiry 
instituted ,was, first, to examine the records of Washington 
and Burleson counties. If that was sufficient diligence, no 
other notice than a record of the deed would be available; 
and, second, they applied to James Fisher to know if he had 
previously conveyed away the land. It must have been 
known to them that a man who was proposing to sell land, 
if he was doing it in fraud of the heirs of his vendee, could 
easily manufacture a tale of falsehood, and would do it. If 
it would be sufficient diligence to rely upon his mere word 
of denial, and stop further inquiry on that account, it would 
not likely be wanting in any case. Fisher did not furnish 
any facts calculated to mislead the parties, as to the sale to 
Sutherland, but rather to increase suspicion that there had 
been a sale, by admitting that there had been a trade with 
Sutherland for the land, that had been rescinded, which the 
evidence shows must have readily been corrected by an in- 
quiry of disinterested persons in the neighborhood. Although 
it was shown that there was, or had been, a farm on the land, 
known to many of the witnesses at a distance, it was not 
shown that he was in possession at the time of the sale, nor 
was any inquiry made at that time about the possession. 
The amount of the consideration given to James Fisher, 
though an important matter in support of good faith in the 
purchase, is not definitely proved. Nunn states that he and 
‘ his children each received $52, principally in goods from his 
and French’s store. This, if true, would appropriately corre- 
spond with the consideration given for the purchase of chance 
for the title to a valuable league of land on the Brazos river. 
The principle upon which an unregistered elder deed to 
land must yield its priority to a junior deed that has been 
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first recorded is, that the neglect to record the first deed has 
enabled the deceitful vendor to impose on one who has given 
a fair consideration for the land, under such circumstances as 
would reasonably justify an ordinarily prudent man in be- 
lieving that he was getting a good, valid title to the land, in 
making the purchase. (Watson v. Chalk, 11 Tex., 93, 94.) 
The elder deed must hold the land until the one holding the 
junior title shall, under a proper charge of the court, show 
himself to occupy such a position. This the appellee has 
failed to do in this case, as it is presented in the record, in 
relation to the interest of James Fisher in the league of land 
in controversy. T. Clay, being in possession of the land, 
and being defendant, claiming to hold under the elder title, 
purchased from the heirs of Sutherland in 1856 and subse- 
quently, is not a trespasser, although appellee may have the 
better title to one half of the land, in right of the children 
and heirs of Jane Fisher, which is not now necessary to be 
decided definitely, as there may be a change of facts upon 
another trial. 

Because the court erred in not setting aside the verdict 
and granting a new trial, the judgment is reversed and the 
cause remanded. 


REVERSED AND REMANDED. 


[Associate Justice Moore did not sit in this case.] 
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J. P. Smita, Apministrator, &., v. J. F. Crossy 


LOCATIVE INTEREST—CONTRACT—MEASURE OF DAMAGES.—B fur- 
nished © with three land certificates, one for a league and two for a 
league and labor each, under a contract between them, by which he 
was to locate, survey, and procure patents on the certificates, in 
consideration of which C was to receive a locative interest of one 
fourth of the three leagues and two labors. C located, surveyed, 
aud returned to the land office the three certificates, with the sur- 
veys thereof, and received patents on two of the surveys; but the 
third was not patented, because the certificate was invalid. In a 
suit between the parties, to adjust their interests in the land to 
which patents had issued, the amount of land to which C would 
have been entitled, out of all three of the surveys, was set aside to 
him as his interest in the two which were patented : Held— 

1. C was not entitled to the decree as rendered, unless his con- 
tract was entire and indivisible. 

2. C’s contract was severable, and not entire and indivisible. 
It was a contract for the joint acquisition of land, by the location 
of the certificates, and not for acquiring the corresponding num- 
ber of acres in a body. 

4. There was nothing in the contract to show that the certificates 
could or would be located adjoining each other, or if they were, 
that the surveys would be of uniform value, or that the patents 
would be obtained at the same time. 

5. The most that C ean claim in reference to the certificate not 
patented, is that B shall compensate him for the damage he has 
sustained by the failure of B to furnish a valid certificate. 

6. That damage must be ascertained by the rules applicable to 
settlements between those engaged in a joint enterprise for mutual 
profit, when expenses have been incurred by one on the faith of 
something agreed to be done by the other. Under these rules the 
measure of C’s damage, in the absence of bad faith on the part of 
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B, would be the amount expended by C in locating and surveying 
his void certificate, and the reasonable value of his time and labor 
while thus engaged. 


7. The measure of damages, as between vendor and vendee, in 
case of failure of title to land, is not applicable. A contract for 
the, joint acquisition of the public domain is not a contract for the 
sale and purchase of land, and is not an agreement within the 
statute of frauds. 


Appr from Tarrant. Tried below before the Hon. Har- 
din Hart. 

On the 7th day of February, A. D. 1854, John Hancock 
entered into an agreement with J. F. Crosby to perfect title 
and procure patents to three leagues and two labors of land 
in El Paso county, Texas. Said Crosby was to have “a good 
and perfect title to one fourth of said three leagues and two 
labors” when patents were obtained for the same. Said 
Hancock was acting as the agent of M. T. Johnson, and his 
contract was ratified by said Johnson on the 30th December, 
A. D. 1857. Crosby released Hancock, and looked to John- 
son for his locative interest on the 30th day of December, A. 
D. 1854. The lands were located by virtue of the certificate 
of James M. Day for one league; William C. Stanley, one 
league and labor; and John Bradley and wife for one league 
-and labor. Crosby had the surveys made and returned to the 
General Land Office in 1854, and in the same year applied 
for patents, and patents were issued on the Day and Stanley 
claims, but were refused on the Bradley claim, on the ground 
that the certificate was invalid. Crosby immediately notitied 
Hancock, who then notified him of Johnson’s interest. About 
this time Johnson promised Crosby to provide another cer- 
tificate, so as to secure the land located under the Bradley 
and wife elaim, which Johnson failed to do. 

The contract between Hancock and Crosby (subsequently 
adopted by Johnson) was carried out by Crosby in good faith, 
and all the duties and expenses relating thereto touching the 
location, surveying, &c., of the three leagues and two labors 
of land were performed and paid by him. 
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On the 10th September, 1861, Johnson, on settlement with 
Hancock, gave Hancock a bond for one fourth of a league of 
land in controversy. This suit was instituted by Hancock 
against the administrators of M. T. Johnson, deceased, for 
specific performance, making Crosby a party, and asking par- 
tition of the land, and making the heirs of Johnson parties. 
Crosby answered, and filed his (Crosby’s) bill on the 13th 
May, 1873, acknowledging that he had received a convey- 
ance of three hundred and twenty acres of land out of the 
William C. Stanley league from said M. T. Johnson, and 
asking that he might be decreed three quarters of a league 
and three quarters of two labors out of the William C. Stanley 
league, less the three hundred and twenty acres conveyed to 
him by Johnson, as acknowledged in his cross-bill. 

The administrators of M. T. Johnson, deceased, and the 
heirs of said Johnson, in their answer, denied the right of 
Crosby to reeover any portion of the William C. Stanley 
league as a locative interest for the Bradley certificate, 
to which title had failed. On the 21st November, 1873, 
Crosby amended his cross-bill, and claimed, that if he was 
not entitled to an interest in the William C. Stanley league, 
then he was entitled to the quantity claimed to be taken out 
of the James M. Day league and the William C. Stanley 
league and labor, less the three hundred ‘and twenty acres ° 
conveyed to him by Johnson before that time, and that if he 
was not so entitled, he was entitled, by way of damages, to 
two dollars per acre, for one quarter of one league and one 
labor of land against the estate of M. T. Johnson, deceased, 
by reason of the fact that Johnson had failed to furnish him 
another certificate, after it was discovered that the Bradley 
certificate was worthless. A jury was waived, the cause 
submitted to the court, and a decree rendered for Hancock, 
for one fourth of a league; and for Crosby, for three thousand 
four hundred and nine and one half acres of land, out of the 
James M. Day league and the William C. Stanley league 
and labor, less three hundred and twenty acres, conveyed to 
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him by M. T. Johnson, in his lifetime. All the defendants, 
except Crosby, gave notice of appeal, as to the judgment in 
favor of Crosby. 





Smith & Jarvis, for appellants.—Under the contract for the 
location of the lands, it will be seen that Crosby was only to 
have a locative interest in one quarter of the lands that were 
patented. The court had no right to compel a conveyance of 
eleven hundred and fifty-one and one quarter acres out of 
the Day and Stanley leagues to Crosby, for having located 
the Bradley league, to which title had failed. The law of 
specific performance for the purchase of land would apply in 
this case. Crosby, as a locator, could not stand on higher 
ground than a purchaser. “Upon a bill for specific perform. 
ance, if the vendor’s title to a part of the land sold is doubtful, 
the court cannot compel him to make good that part by a 
conveyance of land out of the same survey to which he has 
an undoubted title, but will give a compensation in money.” 
(See 1 Hilliard on Vendors, 445, tit. “ Spectric PERFORMANCE,” 
chap. 25, par. 45, and authorities there cited; Kelly’s Heirs 
v. Bradford, 3 Bibb, 321.) 

If Crosby was entitled to anything fev making the survey, 
and returning the field-notes of the Bradley claim to the 
General Land Office, he could only recover, upon proper 
proof, the value of his services, and expenses incurred for 
said survey and location. 


ry 

















Walton, Green & Hill, also for appellants—Upon what 
principle of equity can it be claimed that a partner in a joint 
transaction can be held to refund to his copartner anything 
more than the expenses he has incurred about their copart- 
nership business? To hold that Johnson was liable to any- 
thing more than expenses, unless he had been guilty of fraud, 
would be contrary to every principle of law and justice. The 
object of all the parties was to secure land that was thought 
to be a good investment. The title to a part failed. Crosby 
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knew it was vacant, and, on the failure of title, could, with 
propriety, have located the whole, after he had notitied John- 
son. But he chose to throw the whole burden on Johnson, 


instead of seeking to protect himself, having, in the mean- 
time, let Hancock out of all responsibility. 


But the face of the contract does not bear the construction 
sought to be placed on it. It was for the location, survey, 
and procuring patents for three several and distinct certifi- 
cates, or rights to land, for which Hancock was to give one 
fourth, 

‘The performance of the service and procuring patent en- 
titled the party performing it to his one fourth of the partic- 
ular land patented, whether it should relate to one or more 
of the certificates to be located. 

Johnson could not have resisted compensation for part 
performance; and such rights are correlative. The expres- 
sion, therefore, that Hancock was to give for such services 
“one fourth of said three leagues and two labors,” must be 
construed to mean an obligation on his part that, upon the 
performance of these several acts, or either of them, to be 
done by Crosby, a title should be made to him for the part 
thus performed, for the contract proceeds to fix a time of 
fulfillment on Hancock’s part, to wit, “So soon as patents 
shall have been obtained for the aforesaid lands.” Here, 
though the plural is used, yet as the acts to be performed 
were distinct and separate, and could not be performed at 
the same time, the contract was in relation to each distinct 
matter embraced in it, especially when we consider that, by 
the law and rule of practice in such matters, a patent was 
required to be issued on each certificate. The rule is well 
stated by Washington, J., in Perkins v. Hart, 11.Wheat., 237. 
The court says: “ Where the agreement embraces a number 
of distinet subjects, which admit of being separately executed 
and closed, it must be taken distributively—each subject being 
considered as forming the matter of a separate agreement.” 
(Robinson v. Green, 3 Metc., 159; Sickels v. Pattison, 14 
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Wend., 257; Carlton v. Woods, 8 Foster, 290; Main », 
Payne, 3 Bing., 285; 2 Pars. on Cont., 517; 2 Story’s Eq., 
769.) 


J. F.. Crosby, for himself.—The argument of appellant’s 
counsel, and the authorities therein cited, relating to that 
which seems to be the main point in the case, viz., the right 
of the appellee to a specific performance, to the extent of 
three fourths of a league out of the Day and Stanley leagues, 
is evidently predicated upon the hypothesis that there was 
but a part performance on the part of Crosby of his obliga- 
tions under the contract. The contrary is fully shown. The 
loss of the Bradley and wife league was wholly through the 
fault and willful negligence of Johnson. The appellee would 
not have acted in good faith had he have placed a certificate 
(as it is contended he might have done) upon the land thus 
becoming vacant, or had he have given such information to 
others as to have enabled them to appropriate it. On the 
contrary, relying upon Johnson’s oft-repeated promises, he 
kept this information to himself. 

For the appellee, it is contended that he contracted for the 
location, &c., of the three leagues and two labors as an en- 
tirety ; that, having performed his undertakings, he has an 
equitable lien upon any part of the three leagues and two 
labors for the agreed value of his services, and that it is 
inequitable to subject him to loss through Johnson’s neglect. 

Whatever may have been the original motives of Hancock 
in his dealings with Johnson, is of little import in the deter- 
mination of thisissue. Crosby was not a party to the contract, 
nor was he a participant in these motives. He had not sought 
the employmgnt. When his services were invoked, the trans- 
action was little, if any, further advanced than though it had 
never been commenced. The land was subject to relocation ; 
no surveys had been made, and Crosby was under the neces- 
sity of undertaking this labor, as well as advancing all required 
expenses. The contract was undertaken by him at Hancock’s 
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solicitation, and it referred to the three leagues and two labors 
as an entire transaction, and for his (Crosby’s) services therein 
he was to receive three fourths of the above-named quantity 
of land. This was the understanding of the parties, and 
Crosby completed his entire undertaking. (Fort v. Barnett, 
23 Tex., 464, and numerous cases referred to in Paschal’s 
Dig., 7696.) 

As to the construction of the contract, judged by the light 
of surrounding circumstances, see Haldeman v. Chambers, 19 
Tex., 39. 

Where a party, in whose favor something is to be done, in 
consideration of a promise to pay money, (or make title to 
land,) prevents that performance, and the other is not in 
default, the money (or the land) may be recovered, as if 
the act had been performed. (Smith v. Lipscomb, 13 Tex., 
533.) The appellee undertook the location, surveying, 
and patenting a certain quantity of land; he was prevented 
from its accomplishment, in part, by the failure of John- 
son to supply a valid certificate in lieu of that of Bradley 
and wife. 


Moore, Associate Justice.—The appellee, Crosby, by his 
cross-bill, upon which the judgment was rendered, from 
which this appeal is prosecuted, claims that, by reason of the 
fulfillment and performance on his part of the terms and 
conditions of the contract touching the locating, surveying, 
and procuring patents for three land certificates—one for one 
league, and the others for one league and labor each—which 
contract was between himself and John Hancock, subse- 
quently ratified and approved by M. T. Johnson, he is 
entitled to a decree for one fourth of three leagues, and one 
fourth of two labors of land, out of the league, and the 
league and labor for which he had procured patents, although 
this was the entire amount of land to which he would have 
been entitled, had patents issued upon all of said certificates, 
and notwithstanding the fact that one of said certificates, 
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after its return to the General Land Office, was ascertained 
to be invalid, and for which a patent could not be obtained. 

From the evidence, it clearly appears that Crosby had 
complied with and performed all the conditions and stipula- 
tions of the contract, on his part, for securing the lands on 
which the certificates were located, as fully and completely as 
it was possible for him to do; and the failure to procure the 
patent om the survey, which he had caused to be made by 
virtue of the unpatented certificate, was not through any de- 
fault or neglect on his part. But although it should be con- 
ceded that the failure to secure the land thus located was 
attributable solely to Johnson, (and it was clearly shown that 
he had been guilty of a breach of his contract,) still it is evi- 
dent that Crosby cannot claim the entire amount of land 
which he was to get for procuring patents on all of the cer- 
tificates, while a part of them only have been patented, unless 
the contract by which he claims the right to do so is entire 
and indivisible. 

No precise rule ean be given, says Judge Parsons, by 
which it can be settled in each particular case, whether the 
contract is entire or separable. “Like most other questions 
of construction, it depends upon the intention of the parties, 
and this must be discovered in each case by considering the 
language employed and the subject-matter of the contract. 
[f the part to be performed by one party consists of several 
distinct and separate items, and the price to be paid by the 
other is apportioned to each item to be performed, or is left 
to be implied by law, such contracts will generally be held to 
be severable.” (2 Pars. on Cont., 517.) 

Applying these approved and well-established rules for 
determining the character of the contract upon which ap- 
pellce relies, we think there can be no hesitancy in saying 
that it must be held to be severable, and not entire and 
indivisible. It was a contract for the joint acquisition of 
land by the location of the certificates, and not for acquiring 
the corresponding number of acres of land in a body. There 
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is nothing to show that it was contemplated that the certifi- 
cates could or would probably be located adjoining each 
other, or, if they were, that the surveys would be of uniform 
quality and value, or that the patents upon them could be 
gotten, even approximately, at the same time. These con- 
siderations clearly show that equity and justice between the 
parties to such contracts require that they should be con- 
strued and treated as divisible, unless it is otherwise stipu- 
lated in plain and unmistakable terms. This, we think, is 
not the case in the present instance. The most that can pos- 
sibly be said in support of the construction claimed by ap- 
pellee, and given to this contract in the court below, ts, that 
-its language is somewhat ambiguous. This ambiguity in the 
written agreement between Crosby and Hancock is not, how- 
ever, sufficient to negative the obvious conclusion deducible 
from the essential nature and character of its subject-matter, 
and the conclusion to which we would be otherwise led from 
the facts and circumstances under which it was made, to 
which we may properly look to ascertain and determine its true 
construction, and the real intention of the parties who are 
bound by it. (Perkins v. Hart, 11 Wheat., 237; Robinson 
v. Green, 3 Mete., 159; Sickels v. Pattison, 14 Wend., 257; 
Main v. Payne, 3 Bing., 285.) 

The most that can be claimed for the locator, in such case 
as presented by the record, is, that he shall be compensated 
for the damage he has sustained by the act or default of the 
party undertaking to furnish the certificates. But what is the 
proper measure of such damage? This must be ascertained 
and determined by the rules and principles of equity applic- 
able to settlements between partners or those engaged in a joint 
enterprise for mutual advantage, where expenses have been ‘n- 
curred by one of the parties in carrying out such enteprise, on 
the faith of what has been or was to have been done by the 
other, and from which, owing to such default, there has been 2 
failure to realize the corresponding anticipated mutual profii. 


Ordinarily, and especially in the absence of bad faith of the 
9 
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party whose act may have occasioned the loss, the measure 
of compensation of the other party could not exceed the 
amount by him expended, and the reasonable value of the 
time and labor from which he can derive no benefit by reason 
of such default, if, indeed, he can claim anything more than 
that this amount, shall be apportioned between the parties in 
proportion to their respective interest in the enterprise. This 
contract, ds we have said, was for the joint acquisition of 
public or unappropriated land belonging to the State by the 
owner of the certificates and the locator. It was not for the 
sale and purchase of land by the one from the other, and 
therefore, as has been often held, it is not an agreement 
within the statute of frauds, consequently the measure of 
damages, as between vendor and vendee, in case of failure 
of title to land, is not applicable. But if so, as the time, labor, 
and expenses incurred by the locator must represent the price 
that he pays for that part of the land which he is to get, his 
damages would not be materially different if the rule applic- 
able between vendor and vendee should be applied, from 
what they would be under, the rule previously stated. To 
allow him, as claimed by appellee, in his alternative prayer, 
the value of his proportional part of the land upon which the 
certificate was located, either at the date of the trial or at the 
time of its location, would violate the rule which excludes 
speculative profits in estimating damages for a breach of 
contract. 

But even if the contract by the party furnishing the certif- 
icates could be analogized to the sale of the locative share of 
the land to be acquired by procuring a patent upon each of 
the certificates, the locator certainly cannot claim, by way of 
compensation for the land which he has lost by a defect or 
failure of the title to one of the certificates, a corresponding 
quantity of land out of another tract for which he has obtained 
the patent. (Kelley v. Bradford, 3 Bibb, 321.) 

The judgment is reversed and the cause remanded. 

REVERSED AND REMANDED. 
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Satapo CoLuecEe v. WitiiAM A. Davis. 


. MEASURE OF DAMAGES—ATTORNEYS’ FEES.—In an action for un- 
lawfully overflowing the lands of plaintiff, in which defendant 
pleaded that the suit was wrongfully instituted, and brought for the 
purpose of vexing the defendant, his attorneys’ fees form no part 
of his right to damages, upon the jury finding against the plaintiff. 

. SAME.—Nor do losses resulting from a failure in defendant to sell 
his land, occasioned by the unsuccessful suit to abate his use of 
water privileges, form any part of the damages for which relief is 
given. 
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3. SAME.—An act which does not amount to a legal injury, cannot be 
actionable because it is done with a bad intent. 

. DECLARATIONS AND ACTS OF TRUSTEES, AGENTS, &C.—In an ac- 
tion for trespass upon the grounds of a corporation, the acts and 
declarations of the individual members of the board of trustees, not 
authorized by such board, are inadmissible against the plaintiff. 

5. SAME.—So declarations limiting a deed executed by-the president of a 
board of trustees, made at the time of its execution, and limiting 
the meaning of the words of the deed. 

3. CONSTRUCTION OF CONTRACT.—The sale of land on a stream, with 
mill privileges, with a prohibition to raise the water beyond a stipu- 
lated point, is not a guaranty of any quantity of water or of suffi- 
ciency of water power for any particular use in machinery. The 
right to use the stream for mill purposes, is restricted by the limit 
to the height of the dam, implied in the inhibition against the over- 
flow beyond the specified point. 

. OVERFLOW.—It was the duty of the court to instruct the jury as to 
the meaning of the word overflow, in the suit involving the meaning 
of a contract prohibiting the overflow of certain springs ; and if the 
waters of the springs, in the place where they issued from the ground 
at the date of the deed, containing the inhibition, were flowed over, 
or impeded by the higher waters of the dam, this was a violation 
of the restriction. 


“AppgaL from Bell. Tried below before the Hon. John 
P. Osterhout. 
Salado College, a corporation, sued Davis for damages, for 


overflowing certain springs upon the grounds of the college. 

On the twenty-eighth day of August, 1863, E. 8. C. Rob- 
ertson, as president of the board of trustees of Salado Col- 
lege, conveyed to John T. Flint certain land, described by 
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metes and bounds, being that portion of a one-hundred acre 
tract donated by said Robertson to the Salado College Joint 
Stock Company, lying north of the Salado creek, with the 
privileges and appurtenances thereto belonging, with the full 
and sole power to him, his heirs and assigns, “to put a dam 
across said Salado creek, with right to join the same to the 
opposite bank from the land thereby conveyed, to use and 
enjoy the water of the same, for milling, manufacturing, or 
other purposes; but no dam shali be built so high as to over- 
flow the springs along the creek bank.” 

On the same day, Robertson, in his individual capacity, 
conveyed to “Flint, his heirs and assigns, the privilege of 
carrying a water-race through the street, running from east 
to west, north of the James Anderson homestead, and the 
mill-site sold the said Flint this day, provided he keeps the 
same bridged so as not to inconvenience the public in the 
use of said street.” 

January 14, 1861, Flint transferred his purchases to Davis, 
who erected a dam, by which (it was alleged) seven of the 
springs on the college-grounds were overflowed. The de- 
fendant pleaded that his dam, occasioning the overflow, had 
been erected at the instance of the plaintiff and of its agents, 
was advantageous to plaintiff; and reconvened, alleging that 
the action was wrongfully instituted, for the purpose of har- 
assing the defendant; alleging damage from it in loss of the 
sale of his land, and in paying out attorneys’ fees, &e. 

The testimony as to the fact of the overflowing, and the 
effect of the back-water of the dam, was voluminous, and as 
to the fact of overflowing the springs, was to some extent 
contradictory. 

There was admitted, over the objections of plaintiff, the 
deed executed the same day to Davis’s vendor by Robertson 
to Flint, mentioned above, and certain letters written by 
Robertson, and published in a newspaper at Belton, speaking 
favorably of the mill enterprise of defendant; also testimony 
showing that one of the board of trustees of the college 
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owned a mill about two miles distant; that the defendant 
and his partner in the mill had subscribed liberally to the 
funds of the college, and that Robertson, at the time of 
executing the deed unde* which defendant claimed, had said 
that only two of the springs were intended to be protected by 
the deed. The other testimony and the charge of the court 
sufficiently appear in the opinion of the court. 

The jury found for the defendant, and for damages the 
sum of $750, for which judgment was rendered. Motion for 
new trial was overruled, and the plaintiff appealed. 


McFarland ¢ Saunders, for appellant, discussed the facts and 
authorities with carefulness and ability, citing Angel on Water 
Courses, secs. 147, 173, 174, 178, 179, 330, 343, 388, 403, 
430, 484; Burditt v. Swenson, 17 Tex., 501; Brown v. May, 
1 Mumf., 288; Osgood v. Manhattan Co., 3 Cow., 612; 11 
Mass., 140; 9 Wash., 276; 16 Johns., 89; 3 Tenn., 749; 
Holt, 295: 12 Wend., 452; 1 Greenl. Ev., 124, 125, 275, 
278, 453: 2 Stark. Ev., 544, 548; 6 Cowen, 316; 10 
Wend., 377: Guess v. agp see 5 Tex., 535; Sedg. on Meas. 
of Dam., 133, 589, 629; 7 Barb., 75; 4 Barb., 256, 261; 4 
Denio, 311; 17 Wend., 137, 161; Shepherd v. Willis, 19 
Ohio, 142; 23 Wend., 420; 21 Wend., 668; 25 Wend., 
343; Flack v. Neill, 22 Tex., 255; 3 Wend., 296; 3 Car. & 
P., 19; 2 McCord, 161; iit v. Bush., 45 Pat, 61; 
Carter v. Wallace, 2 Tex., 206; Long v. Steiger, 8 Tex., 460; 
Chandler v. Fulton, 10 Tex., 2 . Calberecn: 2 ’ » Cabent, 29 
Tex., 255; 6 Tex., 407. 


Chandler, Carleton g Robertson, also for appellant. 
McGinnis & Lowrey and A. J. Harris, for appellee. 
N. G. Shelley, also for appellee. 


GouLp, Associate Justice.—In 1863, Salado College, an 
incorporated institution, sold, and by its president, E. 8. C. 
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Robertson, conveyed to John T. Flint six acres out of a tract 
of one hundred acres, which had been donated to the college 
by said Robertson, said six acres lying on Salado creek, on 
the north side thereof, the deed to Flint containing the fol- 
lowing clause: “To have and to hold the same to the said 
John T. Flint, his heirs, and assigns forever, with the priv- 
ileges and appurtenances to the same belonging, with full 
and sole power to put a dam across Salado creek, with right 
to join the same to the opposite bank from the land hereby 
conveyed, to use and enjoy the water of the same- for milling, 
manufacturing, or other purposes; but no dam shall be built 
so high as to overflow the springs along the creek bank.” 
Flint, in 1864, by deed containing the same clause, conveyed 
the six acres to the defendant, W. A. Davis. 

The college brought this suit in 1870, complaining that 
Davis had erected a dam across the creek to such a height 
that seven springs along the creek bank on the lands of the 
college were overflowed, so as to prevent the free use of the 
springs, and so as to create a nuisance, seeking to recover 
damages, and to have the same abated. 

The answer of defendant admitted the erection of a dam 
for the purpose of running machinery of different kinds, but 
claimed that it was so erected at the request of the legally 
authorized agents of plaintiff, and denied that the springs 
were thereby overflowed. The answer further alleged that 
the suit was unjust, and was instituted for the purpose of 
vexing and harassing defendant, and prayed for damages for 
attorneys’ fees, paid for defending the suit, $750; and for dam- 
ages in having his rights, easements, and property brought 
into disrepute, whereby he had been prevented from selling 
the same, as he had desired to do, the further sum of $1,000. 

On the subject of damages, the court, at defendant’s re- 
quest, instructed the jury as follows: “8th. If the jury are 
satisfied from the evidence in this case that this suit was 
brought by the plaintiff, or those acting for the plaintiff, 
without just cause, for the purpose of either vexing, harassing, 
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or oppressing defendant, they are authorized to render a ver- 
dict against the plaintiff for probable counsel fees incurred 
by him in the defense of the suit.” 9th. The defendant is 
entitled to recover of the plaintiff such actual damage he 
may have sustained by the unjust institution of this suit, in 
being thereby prevented from making sale of the property 
involved in this suit not exceeding the amount claimed in 
his answer.” To which the court added: “This instruction 
is given with the qualification that the jury are to determine 
from the evidence, whether the institution of the suit is 
unjust or not; if unjust, the damages may be given; if not 
unjust, then no damages will be rendered.” 

The verdict of the jury (after three mistrials) was in favor 
of defendant, for $750 damages, and from the judgment 
rendered thereon the plaintiff has appealed. 

We are of the opinion that the foregoing charges are 
erroneous, and that the verdict and judgment for damages, 
because of the institution of the suit, was unauthorized and 
cannot be supported. 

To bring an action, though there be no good ground, is 
not actionable. (Savil v. Roberts, 1 Salk., 14; 1 Ld. Ray- 
mond, 374; Davies v. Jenkins, 11 M. & W., 754.) 

An act which does not amount to a legal injury cannot be 
actionable because it is done with a bad intent. (Parke, b., 
in Stevenson v. Newnham, 13 Com. B., (76 Eng. Com. L.,) 
297; 1 Hilliard on Torts, ch. IIT, sec. 16.) 

In ordinary cases, where no further wrongful act is com- 
plained of than the institution of a groundless suit, though 
done knowingly and with intent to harass, the award of costs 
is, in contemplation of law, full compensation for the unjust 
vexation. (Cotterell v. Jones, 73 Eng. Com. L., 727.) 

In such cases, the defendant recovers his costs, “but no 


allowance is made for his time, indirect loss, annoyance, or 
counsel fees.” (Sedg. on Dam., 38.) He proceeds: “Every 


defendant against whom an action is ‘unnecessarily’ brought, 
experiences some injury or inconvenience beyond what the 
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costs will compensate him for.” This injury or inconvenience 
results from a resort to the legally-constituted tribunals; and 
it seems to be the policy of the law to content itself with 
meting out something less than our ideas of natural justice 
would demand, rather than to increase the risks attending and 
discouraging such a resort, and at the same time add to the 
difficulties and intricacies of ordinary litigation. 

This was an ordinary civil suit, in which no extraordinary 
process was sued out, and, if the indirect effect of the suit 
was to interfere with the sale of the property which was to 
some extent the subject-matter of litigation, this is not such 
an injury as the law regards or makes actionable. 

The subject of counsel fees was so fully considered in the 
ease of Landa v. Obert, 45 Tex., 539, as to render it unneces- 
sary to cite other authority in support of our conclusion, that 
the case was not one in which the defendant could recover 
his counsel fees. 

Whilst the errors already discussed require the reversal of 
the judgment, as the case will be remanded for another trial, 
it is proper, to pass upon such other questions presented as 
seem liable to recur. 

Without deeming it necessary to be more specific, we are 
of opinion that the individual deed of Robertson to Flint 
for a different tract of land, the printed communications 
attributed to him, the evidence as to ownership of other 
mills by members of the board of trustees, and as to amount 
contributed by defendant and partner to the college, were 
all irrelevant. 

The statement of Flint, as to his understanding of the con- 
tract or deed, and as to what was said by Robertson at the | 
time, to the effect that there were two certain springs which 
were not to be overflowed, was incompetent, as varying what 
was expressed in the deed. Evidence was certainly admissible 
of the number, description, situation, and use of the springs 
along the bank of the creek, on the college tract of land, at the 
time of the sale, and indeed of all the circumstances surround- 





SaLaADoO COLLEGE v. DAVIS. 





Opinion of the court. 





ing the parties at that time calculated to throw light-on the 
question what springs were intended to be designated by 
the description or designation in the deed. Prima facie, all 
springs along the bank of the creek and on the one-hundred- 
acre tract of land were intended. But if some of the springs 
were small, obscure, never used, and at the same time low, 
and liable to be overflowed by the erection of any dam suffi- 
cient to run machinery, the inference from the face of the 
deed and from these circumstances would be that such springs 
were not intended, because such circumstances would show a 
literal interpretation of the deed to be unreasonable. It was 
not competent for the defendant to prove what was the high- 
water mark under the old dam by his own statements, thus 
making his own verbal declarations evidence for himself. 
On the merits of the case, or the weight of the testimony, 
we express no opinion; but in regard to the respective rights 
of the parties growing out of the clause in the deed, which 
we have recited, it is our opinion that, although the plaintiff 
sold the privilege of crecting a dam for manutacturing pur- 
poses, it did not contract that there was sufficient water for 
all such purposes, without overflowing the springs, but ex- 
pressly provided that the springs were not to be overflowed, 
and that, by reason of said deed, defendant acquired no right 
to erect such a dam as would cause the springs designated 
to be overflowed. In regard to the meaning of the word 
“overflowed,” we think that the court should have gone a 
step further than it did in telling the jury that it and the 
word springs were to be taken in their ordinary meaning 
among men of common sense. If the waters of the springs 
in the place where they issued from the ground at the date 
of the deed were flowed over or impeded by the high waters 
of the dam, this was certainly overflowed, in the meaning of 
the deed. A spring that boils up from the bottom of a creek 


is overflowed by that creek, notwithstanding its waters may 


issue with such force as to rise above the level of the creek. 


The charge of the court extended to the subjects of nuisance 
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Syllabus. 


and estoppel; but in the attitude in which the case is presented 
to us, it is not deemed necessary to discuss other questions 
than those already noticed. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 
[Associate Justice Moore did not sit in this case.] 


JAMES H. Sparks v. N. N. Dawson. 

1. CHARGE OF COURT—FRAUD—EVIDENCE.—Plaintiff brought suit 
for the rescission of a trade made with defendant, ii which he eon- 
veyed to defendant a tract of land, for a stock of cattle; he alleged 

», that he had been deceived by the fraudulent representations of de- 
fendant, and specified facts, which, if true, constituted the fraud 
charged; among others, that the defendant did not have the num- 
ber and quality of cattle which he represented himself to be the 
owner of, and which he sold to plaintiff. On the trial, the court 
gave the following charge: ‘** Before you can find for plaintiff, he 
must satisfy your minds, beyond a reasonable and well-foumided 
doubt, that the defendant did not have the number and quality of eat- 
tle npon the range that the defendant sold him. It devolves ou the 
plaintiff to make the proof to satisfy your minds that the defendant 
did not have the stock that he represented and sold to plaintiff; and 
not until the plaintiff shows conclusively by evideuce that the de- 
fendant deceived and defrauded him, can the defendant be ealled 
upon to introduce any evidence at all:’? Held, The rule of evidence, 
annonneed in the charge, was erroneous, not applicable to this or 
any other civil cause, and was caleulated to mislead the jury. 

2. CHARGE OF COURT—IFRAUD.—The following charge was asked: 
**A preponderance of testimony is all that is required in civil causes ; 
and while fraud cannot be presumed, it is proven as any other fact :°” 
Held— 

1. The expression so often used in the argument, and in charges 
and otherwise, ** fraud cannot be presumed, but must be proved,”? 
should never be contained in a charge given to a jury, becanse it 
is not true without a qualification, which a jury is not capable of 
supplying. 

2. The facts which are alleged as constituting fraud require no 
other or different proof to establish them than that which is neces- 
sary to constitute a cause of action or defense in any other civil 
cause; nor is there anything in them which should require any 
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stronger conviction in the minds of the jury of their having been 
established by the evidence than that which is required to main- 
tain or defend any other cause of action in civil suits, 

3. CONSTRUCTION.—In a bill of sale of cattle on the range, the vendor 
stated that he had sold ‘‘ seven hundred and fifty-two cattle, accord- 
ing to his books.’’ This must be construed to mean that he had 
sold his stock of cattle on the range, corresponding to the stock rep- 
resented in the stock-book, and not seven hundred and fifty-two 
head of cattle. 

4, CHARGE OF COURT ON WEIGHT OF EVIDENCE.—The following 
charge was given to a jury: ‘‘The witness who swears positively 
that a certain state of facts is true is entitled to more weight than 
half a dozen others who cannot swear positively, but who testify 
that they do not believe them to be true :’’ Held, That it was a 
charge upon the weight of evidence and prohibited by statute, (Pas- 
chal’s Dig., art. 1464;) that it was an unnecessary and improper 
interference with the province of the jury—a gtatuitous aid tendered 
to them, and should never appear in the charge of a court. 


AppeaL from MeLennan. Tried below before the Hon. 
J. W. Oliver. 

A detail of the facts testified to in this case would serve no 
useful purpose, and would only add another chapter to the 
curiosities of the law. Over fifty witnesses were examined, 
most of whom assumed to be familiar with the same facts 
about which they testified, and one half of them were con- 
tradicted by the other. The opinion contains all that is 
necessary to be stated regarding the facts of the case. 


Herring & Anderson, for appellant, on the proposition that 
the charge of the court, requiring the fraud alleged to be 
established beyond a reasonable doubt, was erroneous, cited 
Pilkinton v. The State, 19 Tex., 217; Wroth v. Norton, 33 
Tex., 192; Layton v. Hall, 25 Tex., 212; Linn v. Wright, 18 
Tex., 337; Kerr on Frauds, 388; 19 Mich.,57; 1 Story’s Eq. 
Jur., 186-7, Story on Sales, 138, see. 160. 


F. H. Sleeper, for appellee.—There is no error in the charge 


of the court. The verdict of the jury was in accordance with 
the evidence. 


mh serun 


See ae 
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Kerr, on Fraud and Mistake, says: “A man who alleges 
fraud, must clearly and distinctly prove the fraud he alleges. 
* * * Tf the fraud is not clearly and distinctly proved as 
it is alleged, relief cannot be had, although the party against 
whom relief is sought may not have been perfectly clear in 
his dealings. * * * The law in no case presumes frand. 
The presumption is always in favor of innocence, and not of 
guilt. In no doubtful matter does the court lean to the 
conclusion of fraud. Fraud is not to be assumed on doubt- 
ful evidence. The facts constituting fraud must be clearly 
and conclusively established. Circumstances of mere suspi- 
cion will not warrant the conclusion of fraud. If the case 
made out is consistent with fair dealing and honesty, the 
charge fails. It is not, however, necessary, in order to estab- 
lish fraud, that direct, affirmative, or positive fraud be proved. 
* * * Tt is enough if facts be established from which it 
would be impossible, upon a fair and reasonable conclusion, 
to conclude that there must be fraud.” (Pp. 382, 383.) 

This text of Mr. Kerr is fully sustained by decisions referred 
to in the foot-notes of hiss book, and we submit that the 
instructions given to the jury are fully in accordance with it. 

In the case of Paxton v. Boyce, 1 Tex., 317, the court says: 
“Fraud cannot be presumed, unless the circumstances on 
which such presumption is founded are so strong and preg- 
nant that no other reasonable .conclusion can be drawn from 
them.” Judge Lipscomb has used language fully as broad 
as the court below used in the case at bar. 

In the case of Turner v. Lambeth, 2 Tex., 365, the same 
distinguished jurist says: “It is believed to be a rule of uni- 
versal application, in both courts of law and equity, that fraud 
must not be presumed; that until proven, the presumption is 
in favor of the fairness of the transaction.” 

In Tompkins v. Bennett, 3 Tex., 36, the court again says: 
“Fraud cannot be presumed; it must be actually proven, or 
be a conclusion from facts that will not admit of any other 
conclusion consistent with fair dealing.” 
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In Cowen & Hill’s and Edwards’s Notes on Phiilips’s Ev., 
605, the authorities referred to assert the doctrine that “after 
every effort to establish fraud, if it remains doubtful upon 
the proof, innocence is to be presumed.” Among the same 


notes, on page 608, the authors say, that while fraud is not 
to be presumed, yet, “like crime,” it may be made out upon 
circumstantial testimony. We apprehend that they intend 
to say that preof of fraud must be as clear as proof of crime, 
and that the rules applicable to one are applicable to the 
other. 

Tovenden on Frauds, vol. 1, p. 23, quoting Chief Justice 
Treby, in Bath and Montague’s case, says, courts of equity 
“will not convict any man of fraud where the evidence is 
doubtful.” 

In Conard v. Nicoll, 4 Peters, 295, this court says that actual 
fraud is not to be presumed, but ought to be proved by the 
party who alleges it. Ifthe motive and design of an act may 
be traced to an honest and legitimate source, equally as to a 
corrupt one, the former ought to be preferred.” 

In Clarke et al. v. White, 12 Peters, 196, the court says: 
“Truly, there are strong grounds of suspicion, but fraud 
ought not to be conceived; it must be proved and expressly 
found.” 

In Buck v. Sherman et @/., 2 Doug., (Mich.,) 176, the court 
says: “ Frauds will not be presumed on slight circumstances ; 
the proof must be so clear and conclusive as to leave no 
rational doubt on the mind as to its existence.” 

The law which we have quoted is peculiarly applicable to 
alleged frauds in writing. When parties have reduced their 
contract to writing, it is presumed that the whole sense of the 
parties is included therein. The testimony ought to be beyond 
doubt, which could bind them beyond the express terms of 
writing. Ifthe contract rests in parol, the reason for the rule 
would not appear so cogent. In the case at bar, the defend- 
ant sold to plaintiff, in writing, “seven hundred and fifty-two 
head of cattle, according to his books.” The effort is made 
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to bind him to a parol contemporaneous representation that 
there were in the stock one hundred and eighty head of 
beeves; that they were well kept, gentle, ete. 

Story, in his work on Equity Jurisprudence, vol. 1, p. 152, 
says, of parol testimony offered to vary a written contract: 
“ But if the proofs are doubtful and unsatisfactory, * * * 
equity will withhold relief, on the ground that the written 
paper ought to be treated as a full and correct expression of 
the intent, until the contrary is established beyond a contro- 
versy.” This language is used in reference to alleged mistakes 
in contracts; but it will be seen in the paragraphs immedi- 
ately succeeding, that it applies also to alleged frauds in 
contracts, and it ought to apply with much greater force. 

Story on Sales says: “Fraud must be clearly established 
by proof, in order to vitiate a contract. * * * No cases, 
therefore, in which the circumstances are doubtful will afford 
sufficient evidence of fraud.” (P. 149, §160.) 

If it is admitted that the language in that part of the instrue- 
tion which is complained of, taken by itself, is not the law, 
then we say, that when the whole instruction is taken together, 
the language complained of is so qualified that no error was 
committed. Taken as a whole, it was not possible for the 
jury to have been misled by the charge, and it is to the whole 
charge that the jury must look for the law, and not to detached 
portions of it. 

The necessity for proof of fraud, to’ be beyond doubt, is 
asserted in the following cases: 3 Story’s C. C., 516; 6 Pet., 
691; 2 Johns. Ch., 680; 9 N. H., 392; 10 Ver.,452; 11 Ver., 
138; 15 Ver., 448; 5 Mason, 577; 1 Pet., 13; 22 Pick., 69; 10 
Paige, 526; 2 Bibb, 246; Chitty on Conts., title “« InLEGAL Con- 
TRACTS,” 1 Phil. Ev., (4th Am. ed.,) 577. 


Roserts, Cuter Justice.—The principal question in this 
ease is, Did the court err in the charge given, and in refus- 
ing the charge asked by the plaintiff? The evidence was 
conflicting, each party having adduced ample evidence in 
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support of the cause of action on the one hand, and of the 
defense on the other. If, therefore, there is no error in the 
charge of the court, by which the jury was misled, the verdict 
and judgment in favor of the defendant cannot be disturbed. 
But the fact that there is in the case so direct a conflict, so 
well sustained on each side, renders it very important that 
the jury should have been furnished with the correct rule of 
law, in determining the proper result to be arrived at in find- 
ing their verdict. 

The written instruments, executed by the parties respect- 
ively in making the trade, intrinsically considered, would 
determine the case in favor of the defendant, upon the sup- 
position that each party had fulfilled the terms thereof, which 
might be presumed, unless the contrary was made to appear. 
The object of this suit, on the part of the plaintiff, is to show 
that they have not been fulfilled on the part of the defendant, 
and that there are collateral facts, not embraced in the writ- 
ten instruments, in connection with, and constituting part of 
the trade, which authorize him to demand a rescission of the 
contract, as claimed by him in this suit. Those facts were, 
in substance, that Dawson represented his stock of cattle to 
consist of eight hundred head, including one hundred beeves; 
that plaintiff had no opportunity of examining the stock for 
himseif; that he relied upon the said representations of de- 
fendant in making the trade; that said representations were 
false, there not being one half of the stock in quantity and 
quality as represented ; that the stock of cattle constituted the 
principal inducement to plaintiff to make the trade; that he, 
plaintiff, was deceived by said misrepresentations of defend- 
ant; that he was greatly injured thereby, in being induced to 
sell to the defendant a valuable tract of seven hundred acres 
of land, upon the Brazos river, well improved, valued at five 
thousand dollars, and really worth ten thousand dollars, for 


a stock ranch, consisting of one hundred and sixty acres of 
land, not worth more than one dollar per acre, and the stock 
of cattle so materially misrepresented, from which he has 
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received no benefit, and which he has abandoned, not being 
able to find the same; and that defendant intentionally made 
said misrepresentations to defraud the plaintiff in the trade. 

The court charged the jury as follows: “ Before you can 
find for the plaintiff, he must satisfy your minds, beyond a 
reasonable and well-founded doubt, that the defendant did 
not have the number and quality of cattle upon the range 
that the defendant sold him. It devolves upon the plaintiff 
to make the proof, ta satisfy your minds, that the defendant 
did not have the stock that he represented and sold to plain- 
tiff; and not until the plaintiff shows conclusively, by evi- 
dence, that the defendant deceived and defrauded him, can 
the defendant be called upon to introduce any evidence at 
all.” This is the portion of the charge in which the court 
endeavored to inform the jury as to the degree of conviction 
which must be upon their minds, before finding a verdict for 
the plaintiff, and there is no other portion of the charge which 
modifies the rule of moral certainty thus required, the same 
as is required in criminal cases. 

The counsel for the plaintiff asked the court to charge the 
jury “that a preponderance of testimony is all that is required 
in civil causes, and that, while fraud cannot be presumed, it 
is proven as any other fact,” which was refused by the court. 
In this charge, we are of opinion that the court materially 
erred in this case. 

The expression so often used in argument, and in charges 
and otherwise, that “fraud cannot be presumed, but must be 
proved,” should never be contained in a charge given to a 
jury, because it is not true without a qualification, which a 
jury is not capable of supplying. It seems to have been the 
object of the plaintiff to supply the qualification by the ex- 
pression, “it is proven as any other fact.” Why may it not 
be proved as any other fact? There is no fixed definition of 
fraud. It consists of, and depends upon, the existence of a 
certain combination of facts in each case. The facts in rela- 
tion to the misrepresentations made by the defendant, as 
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alleged by the plaintiff in this case, constitute fraud. There 
is nothing peculiar about them that should require other and 
different proof to establish them than that which is required 
to establish the facts which are necessary to constitute a 
cause of action or defense in any other civil cause. Nor is 
there anything in them which should require any stronger 
conviction in the minds of the jury of their having been 
established by the evidence, than that which is required to 
maintain or defend any other cause of action in civil causes. 
There should be adduced for the party holding the affirmative 
of an issue such a preponderance of evidence as will satisfy 
the minds of the jury to a reasonable certainty, but not to 
an absolute moral certainty, of the truth of the facts alleged. 
For instance, in this case the fact that the defendant made to 
the plaintiff a certain representation as to the number and 
quality of his stock of cattle in the range, being one of the 
material facts alleged as constituting the fraud in the trade, 
must be established by such a preponderance of evidence as 
to fix in the minds of the jury a reasonable certainty of its 
existence as a fact in the case. And so, the like rule 
applies to the establishment of the fact alleged, that the rep- 
resentation was materially false, as well as to all the other 
alleged facts necessary to establish the fraud in the trade. 
But to require these facts to be established by evidence 
with that absolute certainty which fixes in the minds of the 
jury a conviction that excludes all reasonable doubt of their 
existence, as if it were a case of murder or treason, is not a 
rule applicable to this or any other civil cause. As stated in 
a case lately decided by this court, this expression about a 
jury being satisfied beyond a reasonable doubt, from its {re- 
quent application in criminal cases, is understood to require 
a degree of certainty in evidence necessary to establish a fact, 
and a degree of conviction upon the minds of the jury of the 


existence of such fact, which are not applicable to a civil 
cause, and that the use of it in such civil cause was well cal- 
10 
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culated to mislead a jury. (Markham »v. Carothers, Admin- 
istrator, ante, p. 21.) 

In a case involving the question of the character of evi- 
dence necessary to establish fraud, Justice Wheeler said: 
“There is no such rule of evidence or principle of law as 
that, in order to authorize a jury to deduce, from circumstan- 
tial evidence, the conclusion of fraud, the circumstances must 
be of so conclusive a nature and tendency as to exclude every 
other hypothesis than the one sought to be established.” 
(Linn v. Wright, 18 Tex., 337.) 

In elementary books, and in reported cases, very strong 
expressions have often been used in the endeavor to define 
the certainty to be arrived at in the establishment of a fraud. 

They may be serviceable to guard the mind against the 
assumption of the existence of fraud upon mere suspicion, or 
upon the mere unfavorable aspect of the transaction, without 
competent proof of facts necessary to establish it. Those ex- 
pressions usually embrace a combination of law and fact, or 
an implication of qualifications that may be well understood 
by the authors and jurists who announce them; but when ad- 
dressed to a jury, as a rule for their guidance in determining 
a case, they will, as experience has most abundantly mani- 
fested, convey to them a confused, general idea of the subject, 
which leaves them free to follow their own opinions or preju- 
dices in applying a rule to the evidence before them. They 
may sometimes be used in a case where facts are of such a 
character as that a jury will not be misled by them, and no 
material error can be complained of. 

In this case, the evidence being conflicting, and each side 
being well supported with evidence upon the issue of fraud, 
the jury must have been misled by the charge of the court in 
furnishing to them the rule by which they were required to 
determine it, to the prejudice of the plaintiff, and therefore 
it was a material error in the trial of the cause. 

It is contended by the counsel for appellee, Dawson, that 
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this charge was immaterial, whether correct or not, because, 
as it is contended, the contract made in August, 1865, «to 
sell his entire stock of cattle, including the beeves, estimated 
at eight hundred, more or less,” was changed in October 
aiterwards, when the deed to the land and the bill of sale to 
the cattle were executed by inserting in the bill of sale, that 
he sold “seven hundred and fifty-two head, according to his 
books.” 

The meaning of this expression is, that he sold his stock in 
the range, corresponding to the stock represented in the stock- 
book, and not seven hundred and fifty-two head of cattle. It 
was shown in proof that the calculation amongst experienced 
stock-men was, that the number of cattle found in the stock- 
book would ordinarily be a much greater number of cattle 
than would be found on the range. Some of them said they 
did not expect to get more than half the number branded 
and placed in the stock-book, and some said less. There was 
no charge of the court given or asked to raise such a question 
as this upon the trial of the cause below, if the proof was 
such as to justify it. Nor is it perceived that such an ex- 
pression, inserted in the bill of sale by way of identifying the 
stock sold, would preclude the plaintiff from setting up the 
misrepresentations of defendant as to the number and quality 
of the stock thus identified in the written instrument, by 
which he was deceived and defrauded. Nor was there any 
charge of the court given or asked raising the question be- 
fore the jury, as to whether or not the offer of the plaintiff 
to rescind the contract, was made in a reasonable time, 
and under circumstances which authorized him to offer to 
rescind, 

That part of the charge which informed the jury, that 
“the witness, who states positively that a certain state of 
facts is true, is entitled to more weight than half a dozen 
others, who cannot swear positively, but who testify that 
they do not believe them to be true,” is a charge upon the 
relative weight of evidence, according to the way in which 
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it is given by different witnesses, and is, in effect, a charge 
upon the weight of evidence, which is prohibited by our 
statute. (Paschal’s Dig., art. 1464.) It is an unnecessary 
and improper interference with the province of the jury—a 
gratuitous aid tendered to them without lawful authority— 
and that, or anything like it, should not appear in the charge 
of the court. 

For the errors of the court in the charge, the judgment is 
reversed and the cause remanded. 


| REVERSED AND REMANDED. 
[Associate Justice Moore did not sit in this case.] 





B. R. Hoves et At. v. Jostan Hit Et AL. 


1. PRACTICE.—In an action of trespass to try title against several de- 
fendants, in which some of the defendants set up title as against 
the other defendants, and were permitted to take judgment by 
default against such defendants, who do not appeal, the plaintiff, 
having lost his suit, cannot complain, on appeal, of such action of 
the court in regard to the rights of the defendants. 

2. PRACTICE—EVIDENCE.—The fact that deeds forming part of the 
piaintiff’s chain of title, in an action of trespass to try title, may 
have been admitted improperly, over objection to their acknowledg- 
ment, &c., when the judgment was for defendants, is no ground 
for affirming the judgment against plaintiff; having the right, upon 
the objections being sustained, to prove their execution, he should 
be allowed the opportunity to do so. 

3. PRACTICE.—Where a deed has been admitted by the court, and 
there is no evidence putting its validity in issue, it is error for the 
court to submit the validity of such deed to the jury. 

4, EXECUTION OF POWER.—If a grantor has power to sell, and se‘ls, 
his act will pass title, whether he refers to the power or not. His 
act would pass his own and the interest of his principal. 


AppraL from Milam. Tried below before the Hon. J. N. 
Onins. 
The facts are given in the opinion. 


H. D. Prendergast and C. B. Smith, for appellants, cited 
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Titus v. Kimbro, 8 Tex., 212; 18 Tex., 150; Watrous v. Mc- 
Grew, 16 Tex., 506; Dailey v. Starr, 26 Tex., 562; Paschal’s 
Dig., arts. 1233, 4686, 4693, 4984; 2 Bouvier’s Ins., sec. 
1946; Rogers v. Frost, 14 Tex.. 269; Rogers v. Bracken, 15 
Tex., 564; Crane v. Morris, 6 Pet., 598; Kelly v. Jackson, 6 
Pet., 622; Newman v. Keffer, 9 Casey, Pa., 442; Stroud v. 
Springfield, 28 Tex., 663; 1 Greenl. Ev., sec. 145, and note. 


Terrell § Walker, also for appellants. 


Hancock, West ¢ North, for appellees. 


GouLp, Associate Justice.—Appellants brought this ac- 
tion of trespass to try title against a number of defendants, 
the land in controversy being 2,866 acres of the Samuel Frost 
headright league. In an amended petition, the plaintiffs also 
pray for partition, if defendants or any of them be found to 
have title to a part of the land. Two of the defendants, in 
addition to their answer, filed a plea of intervention, asking 
judgment for the same land against some of their co-defend- 
ants; and one of the errors assigned is, allowing this plea and 
allowing intervenors to take judgment by default against 
their co-defendants. These co-defendants have not appealed, 
and it is not perceived that the appellants were injured or 
affected by the intervention or the default, or have any right 
to complain thereof. The result of the trial was a judgment 
for defendants, Hammond and Hammon, and from that judg- 
ment the plaintiffs, Hough and Connolly, prosecute this ap- 
peal. The record shows, that various deeds and instruments, 
offered in evidence by plaintiffs, were objected to as not 
properly authenticated, and that these objections were over- 
ruled, and the plaintifis’ various muniments of title admitted 
in evidence. Itis not proposed to inquire whether any error 
was committed in overruling these objections; for such error, 
if committed, would constitute no sufficient reason why the 
judgment should be affirmed, if in other respects it is erro- 
neous. 
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Evidently, if the court had ruled differently, the plain- 
tifis would have had an opportunity to prove the execution 
of the deeds and instruments, and thereby secure their ad- 
mission in evidence; and an erroneous ruling in their favor 
should not operate to deprive them of this opportunity. 

Assuming, then, that the evidence of plaintiffs was properly 
admitted, it is found that they introduced evidence of a 
grant of a league to Samuel Frost, in 1834; a conveyance, in 
1835, by Frost to W. H. Steele, of 2,866 acres of the league, 
being the land in controversy; and a conveyance, dated in 
the town and county of Washington, on June 19, 1838, by 
W. H. Steele, to his brother, James 8S. Steele, which last 
conveyance also included the Robert Moffit and one half of 
the Samuel White league, making 9,508 acres. 

Plaintiff also introduced a notarial copy of a power of 
attorney, dated October 4, 1838, and reciting that James 8. 
Steele appeared before Thomas Harvey, notary public in the 
county of Matagorda, and, in the form of a public act, exe- 
cuted before said Harvey a power of attorney, attested by 
witnesses of assistance and instrumental witnesses, to Alex- 
ander H. Livermore, described as residing in the city of New 
Orleans, State of Louisiana, empowering him to sell and 
eonvey “all those lands or parcels of land contained in three 
deeds made, executed, and recorded in the county of Wash- 
ington, in favor of said appearer or his assigns, containing, in 
the whole, nine thousand five hundred (9,500) acres, be the 
same more or less, English or American measure, which said 
deeds, the said appearer declared, are in the hands of his said 
attorney, or would now be more particularly described.” 
Plaintifis also introduced another power of attorney, dated 
on February 25, 1839, reciting that James 8. Steele appeared 
before the same officer in the town and county of Matagorda, 
and by a similar instrument, wherein he is described as a 
resident of the town, and one of the mercantile firm of Steele 
& Lewis of the same, appointed Amos H. Livermore, (it 
seems to have been first written Alexander, that word being 
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erased, and Amos written over it,) of the city of New 
Orleans, State of Louisiana, his attorney, to dispose of the 
following-named and described lands lying in the Republic 
of Texas, the property of him, the said James 8. Steele, viz., 
one half a league of land on the west fork of the Brazos 
river, in Milam county, originally granted to Samuel Frost by 
the Government of Mexico, and by the said Frost conveyed 
to William H. Steele, and by him conveyed to said James 8. 
Steele. One league of land originally granted to Robert 
Moflfit, lving in Robertson county, on the waters of the Little 
Brazos, and by him conveyed to William H. Steele, and by 
him conveyed to said James 8. Steele; one league of Jand 
lying on the west bank of the Brazos river, above the mouth 
of Childress creek, originally granted to James 8. Steele. By 
the recitals of this instrument, it appears that Livermore was 
to apply the proceeds to the payment of debts contracted by 
the before-mentioned firm, Steele & Lewis, (composed of 
James 8. Steele, William H. Steele, and Asa M. Lewis,) in 
the aforesaid city of New Orleans. 

Plaintiffs also introduced a deed, dated Milam county, June 
3, 1839, and acknowledged and recorded in that county on 
the day of its execution, from A. H. Livermore, as attorney 
in fact for J. 8S. Steele, which deed on its face professes to be 
made “by virtue of a power of attorney from James 8. Steele, 
dated Matagorda, October the 4th, 1838,” and conveys to 
James Bailey 2,866 acres of the Samuel Frost league by 
metes and bounds, giving the same metes and bounds con- 
tained in a deed from Frost to W. H. Steele, in 1835. 

The plaintifis claim under Bailey’s title. The defendants 
claimed under quit-claim deed, from parties admitted to be 
the heirs of James 8. Steele and wife, conveying “the lower 
part of the league of land granted to Samuel Frost * * * 
and that part thereof which was conveyed by said Frost to 
William H. Steele, and by him sold to James 8. Steele, 
referring to these conveyances for a more particular descrip- 
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tion.” In the same deed are also conveyed to defendants the 


Moffit league and the White half league. 

The only evidence whatever in addition to these instru- 
ments was the testimony of a witness, that the defendants, 
except Hammond and Hammon, resided on the land in con- 
troversy at the time the suit was instituted, and that James 
Taylor, one of the defendants who answered with Hammond 
and Hammon, told the witness that he had contracted with 
Hammond and Hammon for his land at $5 per acre, and that 
all the places occupied at the time of testifying had been in 
the possession of some person since before the war. 

Under this evidence, the charge of the court, submitting to 
the jury the question of limitation under the statute of ten 
years, was certainly uncalled for; but it is not perceived that 
this charge could have misled the jury, or have affected 
plaintifis injuriously. 

The court, however, further instructed the jury, that “if 
the power of attorney included the land in controversy, and 
it and the deed are genuine,” the deed from Livermore 
divested all title to the land out of Steele. And again: 
“ But if the title passed out of James 8. Steele by the execu- 
tion of either the power of attorney of October 4, 1838, (or) 
and February 25, 1839, (and it did pass out of him if either 
power is genuine,) then the intervenors can recover nothing 
in this suit.” 

It is contended for appellees, that it devolved on the plain- 
tiffs to establish by proof that Amos and Alexander Liver- 
more were the same person, and that the two powers of 
attorney referred to the same land; that the plaintifis failed 
to produce such evidence, and that, consequently, their case 
fell to the ground. Certainly these are questions naturally 
growing out of the instruments in evidence, and in regard to 
which parol evidence would have been proper. But we are 
not prepared to say that there was not evidence before the 
jury from which they might have arrived at the conclusion 
that the two powers of attorney were to the same person, and 
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both referred to the land in controversy. Whether the evi- 
dence was sufficient on these points, is a question on which 
no opinion is expressed, but they were matters on which the 
plaintiffs were entitled to have the jury pass as questions of 
fact, and which the court should have fairly submitted to 
the jury, under appropriate instructions. But the charge of 
the court, instead of submitting to the jury the question of 
the identity of Amos and Alexander Livermore, submitted to 
them the very different question of the powers of attorney. 
As these powers of attorney had been admitted in evidence, 
and the question of their genuineness, or actual execution by 
James 8. Steele, was not raised by the evidence, it was error 
in the court to submit the question to the jury. We think 
that this error may have misled the jury to the prejudice of 
plaintifis. Being an erroneous instruction on a material point 
which may have influenced the jury, it entitles the appellants 
to have the judgment reversed. (Bailey v. Mills, 27 Tex., 
434; Chandler v. Fulton, 10 Tex., 22. 

Notwithstanding the fact that the deed to Bailey purports 
to have been made by virtue of the first power of attorney, 
and is silent as to any other power, we think that if A. H. 
Livermore, who, as attorney in fact for James 8. Steele, exe- 
cuted that deed, was, in reality, by virtue of the second power 
of attorney, empowered to do so, the deed would be valid. In 
the case of Allison v. Kurtz, 2 Watts, 189, the court refer 
to Powell on Powers, (p. 111,) and say: “Powers executed 
by deed or will need not recite or refer to the instrument 
creating the power, if the act done be such as cannot take 
effect but by virtue of the power; and though improperly 
recited, the execution is valid.” In another case, the same 
court say: “The court is governed by the intention of the 
parties, without regard to the form of the instrument, so as to 


pass the whole interest the grantor has in the premises, 
whether derived from an appointment or in his own right. 
A man may therefore execute a power without taking the 
slightest notice of it.” (Robbins v. Bellas, 4 Watts, 256; see 
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also Rogers v. Bracken, 15 Tex., 564; and Newman v. Keffer, 
9 Casey, 442.) 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





Wiui1aM Davis Et AL. Vv. J. P. WILLIS ET AL. 


1. NON EST FACTUM—EVIDENCE—PRACTICE.—When non est factum 
is pleaded to a note for which a recovery is sought, the plaintiff is 
not restricted by the plea or the practice of the courts to a particular 
order for the introduction of the testimony, on which he relies to 
prove the execution of the note. If the plaintiff proves all the facets 
necessary to make out his case, the defendant cannot complain of 
the order in which the evidence is presented to the jury, unless it 
can be shown that the order in which it was introduced, tended 
to mislead and embarrass the jury. 

2. NON EST FACTUM— PARTNERSHIP—PARTIES— N OTICE—P ROMIS- 
SORY NOTE.—The holder of a promissory note, to which non est 
factum was pleaded, established, by evidence, that D. C. H. & H., 
by whom the notes purported to have been executed, had been part- 
ners until within a few months before the date of the note; that in 
earrying on their partnership, they had many dealings with the plain- 
tiff to whom the notes purported to have been executed ; that they 
were indebted to plaintiff on open account to the amount for which 
the note was given; that the note was executed by C., in the name 
of the firm of D. C. H. & H., in settlement of partnership accounts : 
Held— 

1. That facts were sufficient to warrant the inference that the 
partnership was continuing at the date of the note, and conse- 
quently to prove, prima facie, its execution by each and all the 
members of the firm by C. 

2. While it is true that after the dissolution of a partnership, the 
members thereof cannot create obligutions which will bind the 
firm, or change the character or form of these already existing, 
still it devolves on them to give actual notice to those with whom 
the firm has had dealings; and any act done within the scope of 
the partnership, by one of the members after its dissolution, and 
before actual notice of dissolution to those with whom said firm 
had been dealing, is binding upon all the members of such firm. 
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3. Partnership notes import, at law—althongh it is otherwise in 
equity—a joint, and nota joint and several obligation. 

4. As it is for the interest of the defendant, and not an absolute 
requirement of the law, that actions upon sueh contracts should 
be brought in general against all of the joint contractors, yet if 
defendants, who are sued, fail to take advantage of the omission in 
due time, and in the proper manner to enforte their right. they 
cannot afterwards complain. 

5. The non-joinder of a joint obligor as defendant, should be 
pleaded in abatement, unless it appears in the petition that the 
party omitted is living, in which case a formal plea in abatement: 
is unnecessary, as it would only be a reiteration of matter alleged 
by the plaintiff. 

6. When the non-joinder of a joint obligor as defendant is, by 
the petition, alleged to be on account of the death of such joint 
obligor, and he is in fact living, the non-joinder cannot be taken 
advantage of by the defendants who are sued, except by pleading 
in abatement the fact that he is living. 


ApprAL from Robertson. Tried below before the Hon. 
John B. Rector. 

P. J. Willis et al. brought suit against William Davis and 
James 8. Hanna, upon two promissory notes; one for the 
sum of $250, bearing date the 6th of November, A. D. 1860, 
and the other for $2,150, dated June 6, 1861. Each of said 
notes was signed by the firm name of Davis, Calvert, Hanna 
& Hardy. The items of indebtedness of the firm were set 
out in the petition, for which the notes were executed, but 
recovery was not sought on said account, the same being 
barred by the law of limitation. The action was brought 
on the notes, and the recovery was had on the notes, with 
interest to date of the jadgment. 

The petition set out the names of the parties who com- 
posed the firm of Davis, Calvert, Hanna & Hardy, but did 
not join Hardy, one of said partners, nor the representatives 
of Robert Calvert, deceased, but was against Davis and 
Hanna, and sought to recover from them the amount of said 
notes. 


Davis and Hanna answered by pleas of non-joinder of 
necessary parties defendants, denying that Hardy was dead, 
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but alleging that he still lived in Brazos county; and further, 
non est factum as to the last-mentioned note, and denying 
existence of the partnership at the date of its execution. The 
evidence was, that the firm name was signed to the note after 
the dissolution of the firm, by Robert Calvert, deceased, and 
without special authority being shown from the appellants. 

The verdict was for the plaintiff on both of said notes, 
and the court rendered thereon judgment against Davis and 
Hanna, from which they appealed. 

The court, amongst other instructions to the jury, on the 
trial below, gave the following, viz: “At the dissolution of a 
partnership, the members thereof cannot create obligations 
which will bind the firm, or change the character or form of 
those already existing, but it devolves upon them to give 
actual notice to those with whom such firm has been dealing; 
and any act, done within the scope of the partnership, by 
one of the members, after its dissolution and before actual 
notice to those with whom such firm has been dealing, is 
binding upon all the members of such firm.” 


Davis § Beall, for appellant.—The notes sued on are by 
their very terms joint, and not several obligations; and we 
insist that all of the joint obligors are necessary parties to the 
suit. (See 2 Strange, 1146; 11 Vt., 290; 3 Vt., 160; Dallam, 
453; 16 Tex., 408; 1 Daniel, 269.) 

Can a suit be maintained against a partnership without 
making all the copartners defendants, whose names are set 
forth in the plaintiff’s petition? We think not, and respect- 
fully refer the court to the following authorities: Parsons 
on Part., 492; Story on Part., secs. 221, 449; Collyer on 
Part., sec. 391 and note; 1 Dan. Ch. Pr., 267-269, 4th ed; 
Story’s Eq. Prac., secs. 166, 167, 168. 

In the case of Fuller v. Benjamin, 23 Maine, 255, it was 
held, that in equity all the members of the partnership must 
be made parties in the bill, or it cannot be sustained. In 
Page v. Brant, 18 IIL, 37, it is held, that when a plea sets forth 
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thé names of other persons as being partners with the defend- 
ants, and such plea is proved, no recovery can be had against 
the parties sued. In the case of Harris v. Schultz, 40 Barb., 
816, the court held that where partners sell property of 
another on account, and fail to pay over the purchase-money, 
the suit for the money must be brought against all the part- 
ners, as it was founded upon contract. In the case at bar, 
the proof shows that the partnership of Davis, Calvert, Hanna 
& Hardy existed for the purpose of carrying out a contract 
for the construction of earthworks on the Houston and Texas 
Central Railroad, and we submit, as joint obligors and part- 
ners under such contract, they could not have been sued sep- 
arately as individuals, nor could they be sued separately on 
a note executed in their firm name. It has been held, that 
a company formed to construct the West Feliciana Railroad 
is an ordinary partnership, and all the partners must be sued 
as defendants. (14 La., 364; 15 La., 139,153; 5 R.T., 154.) 

Without citation of authorities at greater length from other 
States, we submit that the question is decisively settled by 
the case of Speake v. Prewitt, 6 Tex., 258. 

it is maintained by the appellees, that this suit lay against 
each and all of the partners on this obligation; “that their 
contract, evidenced by the note sued on, was in law and 
equity joint and several ;” and refer to Gaut v. Reed, 24 
Tex., 56; Forbes v. Davis, 18 Tex., 274, and Horton +. 
Wheeler, 17 Tex., 57, and say, “thatthe last case is decisive 
of both points; first, that Davis & Hanna could be sued on 
the note, whether joint or several, and that it was not neces- 
sary to join Hardy with them.” 

In the eighth assignment, we say, “The court erred in 
permitting an individual judgment to be rendered against 
the defendants, under the pleadings: in said cause.” 

In support of this proposition, we refer to act of fifth of 
February, 1858. (Paschal’s Dig., 376.) As the judgment 
could only have been sustained against them as partners, 
they having never executed the notes, nor authorized any 
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one to execute the same for them, the judgment should have 
been against the partnership, and been enforced against the 
partnership property. The statute provides expressly, that 
where only some of the partners are served, “the judgment 
rendered in such case shall only be enforced against the 
partnership property and the separate property of the partner 
who may have been served.” We insist that if this judgment 
against «Davis and Hanna, being an individual judgment, 
should be levied upon partnership property, the execution 
could be properly enjoined by Hardy. It is not against him, 
nor against the firm of which he is a member, and certainly 
cannot subject to forced sale, property in which he may have 
an interest. This being so, it certainly would operate great 
injustice to suffer this judgment to be enforced against the 
separate property of the partners, Davis and Hanna, in pal- 
pable violation of the spirit and letter of the statute. In 
Adkins v. Stone, 33 'Fex., 439, the court say: “It was error 
to allow an individual judgment against one of the partners 
in action against the partnership in the firm name.” 


Aycock ¢ Hamman, for appellees. 

I. The court did not err in permitting the note for $2,160.23 
to be read in evidence. The suit is against Wm. Davis and 
J. 8. Hanna, who were members of the firm of Davis, Calvert, 
Hanna & Hardy, upon their individual liability to pay the 
debts of that firm. They pleaded “non est factum.” This made 
it necessary to prove the actual execution of the note, as 
well as such other facts as rendered the defendants liable. 
But the court could allow each separate fact to be proved 
separately, and in such order as it pleased, so that facts enough 
to fix the liability were proved by the plaintiff before he 
closed his case. That is precisely what was done. Now, 
there is no law to prevent such a practice. (Greenl. Ev., 
vol. 1, sec. 51; Rains v. Hood, 23 Tex., 557, 558; Philadel- 
phia & Trenton R. R. Co. v. Stimpson, 14 Pet., 448; Wood v. 
United States, 16 Pet., 342.) 
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If. The court did not err in its general charge. (White 
r. Tudor, 27 Tex., 584; 2 McL., 458; 2 Pet., 186; Collyer 
on Part., 62, 310, 311; Story on Part., secs. 160-162; Gow 
on Part., ch. 5, see. 2, 248-251.) 

We refer the court to the following authorities on the 
position, that no new trial should be granted because the 
verdict is not manifestly contrary to the evidence; because 
it is not without evidence to support it; because it cannot be 
said, when there is really a conflict in the testimony, that the 
jury have erred, who are peculiarly judges of the weight of 
conflicting testimony—especially if the justice of the case 
had been reached: Briscoe v. Bronaugh, 1 Tex.,340; Perry 
v. Robinson, 2 Tex, 490; Legg v. McNeill, 2 Tex., 428; Hall 
v. Hodge, 2 Tex., 323; Edrington v. Kiger, 4 Tex., 93; Car- 
ter v. Carter, 5 Tex., 93; Davidson v. Edgar, 5 Tex., 492; 
Ables v. Donley, 8 Tex., 331; Chevaillier v. Denson, 8 Tex., 
439; Long v. Steiger, 8 Tex., 460; Latham v. Selkirk, 11 
Tex., 321; Oliver v. Chapman, 15 Tex., 410; Stewart ». 
Hamilton, 19 Tex., 96; Montgomery v. Culton, 23 Tex., 156; 
Anderson v. Anderson, 28 Tex., 639; Baldridge v. Gordon, 
24 Tex., 288; Adams v. George, 25 Tex. Supp., 374; Craw- 
ford v. French, 25 Tex. Supp., 436; Powell v. Haley, 28 Tex., 
53; Swinney v. Booth, 28 Tex., 113; Davis v. Terry, 33 Tex., 
426. 


Moore Associate Justice.—The plea of non est factum 
imposed upon the plaintiffs the necessity of proving the exe- 
cution of the note thus impeached by the defendants, to entitle 
them to a judgment upon it. But, while it was necessary to 
prove the due execution of the note by the defendants, or by 
their authority, the plaintiffs were not restricted by the plea or 
the practice of the court to a particular order for the intro- 
duction of the testimony upon which they relied to prove its 
execution and establish defendants’ liability for its payment. 
While it evidently seems more methodical, and in stricter 
accordance with its natural sequence, to introduce evidence 
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tending to show the execution of the note by the defendants, 
and its obligatory force as to them, before the note is allowed 
to go to the jury, it is unquestionably within the discretion 
of the court to permit the introduction of the evidence in a 
different manner. If the plaintiffs prove all the facts which 
are requisite to make out their case, the defendants have no 
right to complain of the order in which the evidence to estab- 
lish their liability has been presented to the jury. This is 
merély a matter of practice, and may be regulated and con- 
trolled by the court, according to its discretion. And, unless 
it clearly appears that the order or manner in which the evi- 
dence went to the jury, tended in some way to mislead or 
embarrass them in regard to it, this court.will not interfere 
or attempt to control the District Court in the exercise of its 
discretion in such matters. 

The plaintiffs in the court below proved that Davis, Cal- 
vert, Hanna and Hardy had been partners until within a few 
months before the date of the note; that in carrying on the 
partnership business they had considerable dealings with 
plaintifis’ firm, and that they were justly indebted to plaintifis’ 
firm by open account to the amount for which said note was 
given; and that said note was executed in the name of the 
tirm of which defendants were partners, in settlement of this 
account, by Calvert, one of its members. These facts, in our 
opinion, are sufficient, if not rebutted, to warrant the infer- 
ence of the continuance of the partnership to the date of the 
note, and consequently to prove, prima facie, its execution by 

ach and all of the members of the firm, by Calvert. The 
court, therefore, did not err in overruling the objection of 
the defendants to the reading of the note to the jury. 

But if the evidence of the plaintifis did not show, with suffi- 
cient clearness and certainty, Calvert’s authority to bind 
defendants by giving a partnership note in settlement of the 
account at the date of its execution, this deficiency was fully 
supplied by the evidence of the defendants. And, therefore, 
it it could be said that the court erred in permitting the note 
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to be read to the jury, on the testimony adduced by plaintiffs, 
to prove its execution, the evidence for the defendants, and 
also that introduced in a subsequent stage of the case by the 
plaintiffs, show it to have been an immaterial error, and 
one which has resulted in no injury to appellants. For if 
there was any deficiency in the original evidence of the plain- 
tiffs, it was fully supplied by that of the defendants and by 
plaintifis in rebuttal; from which it clearly appears that 
although the partnership of Davis, Calvert, Hanna & Hardy 
had been dissolved a few months before the note was given, 
no publication of the dissolution of the partnership was 
made, and that no notice of it whatever was given to plain- 
tifis, And althotigh there was evidence from which it is 
argued that plaintifis must have known of the dissolution of 
defendants’ firm previous to the execution of the note by 
Calvert, this fact certainly affords no support to the objection 
to reading the note in evidence, or, as we may here remark, 
to the exception to the charge given by the court on this 
point. 

The rule, by which the jury were instructed that they should 
be guided in determining whether the note executed to plain- 
tiffs’ firm by Calvert was binding upon defendants, is believed 
to be in strict conformity with the law as held by this court 
in the case of White v. Tudor, 23 Tex., 641; Id., 27 Tex., 
585, and is fully supported by the authority of all the 
standard commentators, as well as the unbroken current of 
decisions upon the subject by the courts elsewhere. (Pars, 
on Part., 441; 1 Daniel on Negotiable Instruments, see. 375; 
Pars. on Notes and Bills, 120.) 

The only other error which has been discussed by counsel 
for appellants which we deem it material to consider, is 
that calling in question the validity ofthe judgment from the 
non-joinder in the action of all the surviving members of the 
firm by whom the notes sued upon were given. 

It is an elementary principle, as to which there can be no 
ground for controversey, that partnership notes import at 
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law—although it is otherwise in equity—a joint, and not a 
joint and several obligation. (1 Pars. on Notes and Bills, 
136; Robertson v. Smith, 18 Johns., 459; Ward v. Johnson, 
13 Mass., 148; Trafton v. U. 8. 3 St C. C. R., 646.) 

And it is, generally speaking, a fundamental rule, where an 
action at law is brought upon joint notes or obligations, that 
all the joint contractors should be made defendants, and that 
plaintiffs may be compelled to join them all, if advantage be 
taken of the omission to do so in due time and by a proper 
plea. That we may determine the time and manner in which 
this must be done, we must bear in mind that although the 
promise or undertaking is joint, yet each of such obligors 
or contractors is bound for the full and entire performance of 
the contract or undertaking for which he is thus bound. And 
while, generally speaking, all of the obligors or contractors 
should be joined in the action, this general rule is not with- 
out exception at common law as well as by the statute. 
Therefore it cannot be said, although it may appear upon the 
face of the declaration or petition that all of the joint con- 
tractors have not been sued, and no good and sufficient reason 
is given for not joining the others, that the plaintiffs have not 
stated or shown a valid cause of action or ground for a recov- 
ery against the defendants who are sued. And if, in fact, 
there is no good ground for the failure to sue those who are 
not made parties, as those who are sued are bound for the en- 
tire contract, they may certainly, if they choose to do so, waive 
their right to have the other parties joined in the suit. As it 
is for the interest of the defendants, and not an absolute 
requirement of law, that actions upon such contracts are to 
be brought in general against all of the joint contractors, if 
they fail to take advantage of the omission in due time, and 
in the proper manner to enforce their right, they cannot 
afterwards complain. 

It is a plain deduction from these propositions, and the 
general rules of pleading in actions at law, that the non-join- 
‘der of a joint obligor as a defendant should be pleaded in 
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abatement, unless the abatable matter is alleged or appears 
in the plaintiffs’ pleading, And it seems accordingly to have 
been uniformly ruled, from the time of the year-books to the 
present day, that advairtage can only be taken of such non- 
joinder by plea in abatement, “except where it is shown in the 
petition that parties omitted are living;” and then, as the 
abatable matter appears on the petition, objection can be 
made by the defendant without reiterating by plea in abate- 
ment the matters alleged by the plaintiff. (Gould’s PL, 271, 
et seq.; Cabbell v. Vaughn, 1 Saund., 291, notes, 4 and f, 9; 
Anderson v. Chandler, 18 Tex., 436.) 

It may: be insisted, however, that although it was unneces- 
sary for plaintiffs to have alleged that George Hardy was 
dead, notwithstanding the fact appeared on the face of their 
petition that he was a party to the notes upon which the 
suit was brought, yet as his death was a material fact in 
determining their right to a judgment against the defend- 
ants, without making him a party, the truth of their aver- 
ment of his death was put in issue by the general denial, as 
well as by defendants’ special answer, and it was, therefore, 
unnecessary, on the principle, for the defendants to plead, in 
abatement, that he was a joint maker of the notes, and was 
still living, to enable them to take advantage of his non- 
joinder, But, as plaintiffs had made the averment of his 
death, and thereby tendered the defendants an issue in re- 
gard to it, although not required to do so, it was incumbent 
upon them to have proved it. (Gould’s PL, 273, sec. 6.) 
And this, I confess, is the inclination of my own mind. The 
court, however, holds, that it was just as necessary for the 
defendants to plead in abatement, that Hardy was living, if 
they wished to take advantage of his non-joinder, as it would 
have been, if it merely appeared in the petition that he was 
a joint maker of the notes, and nothing had been said as to 


his death, in which event, it would unquestionably have been 
necessary for the defendants to have pleaded in abatement 
the fact that he was still living. 
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But, if it should be conceded that the fact whether Hardy 
was living or dead when the suit was brought, was put in 
issue by the pleadings, we think it may very properly be 
held that the defendants have waived its determination by 
the jury. As we have said, it is the privilege of the defend- 
ants to have all the joint obligors made defendants to the 
action, which they may waive, if they choose; and they 
are presumed to have done so, by their failure to plead 
the non-joinder in abatement, when such plea is necessary, 
And, it would seem, that the like presumption should be 
indulged, if they failed to invoke the action of the court, or 
to have the jury pass upon the abatable fact, if otherwise 
presented than by plea in abatement. It appears from the 
record, that the attention of the jury was not called to this 
question, either by the charge of the court, or by the in- 
structions asked by the defendants. If the defendants had 
desired the jury to pass upon the issue made by the petition 
and answer, as to whether or not Hardy was living or dead, 
we must suppose they would have made some allusion to it 
in the instructions which they asked should be given to the 
jury. And their failure to do so warrants the inference that 
they thought it unnecessary. This inference is not repelled, 
as has been heretofore decided by this court, by the failure 
of the jury to pass upon it being made one of the grounds 
of the motion for a new trial. 

The defense being of a character going to the form of the 
proceedings, and not to the fact of defendants’ liability for 
the entire amount for which they were sued, a different rule 
is applicable than could be invoked where the defense went 
to the merits of the action. 

There being no error in the judgment, of which appellants 
have any just cause to complain, it is affirmed. 


AFFIRMED. 
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J. H. Cari v. W. H. Bennart Et AL. 


1. VENDOR AND VENDEE—T'RUST AND TRUSTEES—LIEN.—A vendor 
of lands, who has executed his bond for title, on payment of the 
purchase-money, has placed the purchaser in possession, and has 
transferred or collected the notes for the purchase-mouey, retains 
the legal title simply as trustee, and has no interest in the land 
subject to execution. His creditor, who attaches land in this con- 
dition, in which the debtor has no interest in fact, acquires no lien, 
unless it be by virtue of the registration laws. 

2. NoricE—LIEN—PURCHASER—STATUTES CONSTRUED.—Uniler the 
registration laws of this State, (Paschal’s Dig., arts. 4988, 4989,) 
unless title bonds are recorded, they are void as to creditors of the 
vendor who acquire liens without notice, and as to subsequent 
purchasers without notice. 

3. ;RESPASS TO TRY TITLE—NOTICE—PURCHASER.—W sold land 
to P, giving a bond for title, and taking notes for purchase-money. 
The bond was never recorded. W transferred the notes, and P 
went into possession, and by tenant was in possession, when an 
attachment, issued in a suit by C against W, was levied on the 
land; under that attachment proceeding, the land was sold and 
C became the purchaser jointly with his attorney, S. Afterwards, 
suit was bronght by the holder of the purchase-money notes against 
P. who died during its pendency: In that proceeding, judg- 
ment was obtained against P’s estate, the lien foreclosed, and land 
purchased by B at sale under the foreclosure. In trespass to try 
title, brought by C against B for the land: Held— 

1. The failure to record the bond for title did not affect the 
validity of the title purchased by B at sale under foreclosure, in 
view of the fact that S, the attorney of C, who bought under the 
attachment proceeding, was familiar with the transaction between 
W and P. 

2. B’s title was not affected by the fact that the inventory of 
P’s estate, returned before the inception of the attachment pro- 
ceeding, contained no mention of the land, nor by the declarations 
of the heir that he did not claim the land, and that P had aban- 
Goned the land, and declined to pay the balance due. 

3. Even if S, who was jointly interested with his client C in 
the purchase, had not been familiar with the character of P’s 
interest, a notice, which was given at the sale under attachment, 
of the character of P’s interest, after C had bid, but before the 
bids were closed, was sufficient to charge C with notice, and to 
supply the defect in B’s title, resulting from a failure to record the 
bond for title. 
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4. The fact that the bond from W to P was for land, including 
W’s homestead, and that it was not acknowledged by W’s wife, 
could not avail C, who could @laim only such interest as he himself 
had purchased at forced sale. 

5. Notice of a defect in the title to property sold under attach- 
ment at public sale, is sufficient if given at any time before the 
bids are closed, 

4. TRESPASS TO TRY TITLE—PLEADING.—Under the plea of not guilty, 
the defendant, in an action of trespass to try title, may set up any 
defense applicable to the action, but he cannot, without some further 
plea, obtain affirmative equitable relief. 


Error from Austin. Tried below before the Hon. Liv- 
ingston Lindsay. 

This suit was brought in trespass to try title by J. H. Cat- 
lin against parties in possession. Bennatt, who claimed that 
the defendants were his tenants, was made a party defendant, 
and pleaded not guilty, the statute of limitations, and sug- 
gested improvements made in good faith. 

Both parties claimed title from Thomas B. White, the dee 
fendant, under a sale made by said White to J. P. Perkins, on 
the 25th of October, 1859. Perkins executed several notes 
for the purchase-money, and White gave bond for title, a 
vendors’ lien being reserved in the notes and bond. Two of 
the notes, before due, were, in due course of trade, transferred 
to F. A. Effinger, for another tract of land, and by him to Ema 
C. Henderson. At the Spring Term, 1867, of the District 
Court of Washington county, Ema C. Henderson filed suit 
upon two of these notes, against Perkins and White, and at the 
April Term, 1867, Perkins filed his answer, setting out at 
length the bond and the notes. Perkins died pending the 
suit, and his widow and administratrix, M. A. Perkins, was 
made party defendant, and judgment rendered on the 23d 
of April, 1869, foreclosing the vendors’ lien, which was duly 
certified to the County Court of said county, for observance, 
and the land sold and bid off by C. R. Breedlove, plaintiff's 
attorney, and by him conveyed to Bennatt, the then owner of 
the judgment. The evidence tended to show that Perkins 
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went into possession on Ist January, 1860, after the purchase, 
and that he, and those claiming under him, were in possession 
from that time up to the trial below, and at the time of the 
levy of the attachment under which the plaintiff in error 
claimed, 

On the 14th day of May, 1868, G. W. Crawford sued out 
an attachment, against Thomas B. White, and had it levied 
upon the land in controversy. After the suit of Henderson 
upon the notes was filed, there was a judgment and sale by 
execution, and the plaintiff in error, Catlin, purchased the 
land for the sum of $87.50, the judgment being for $2,083.37, 
besides costs. There were two tracts, one of 553 acres and 
one of 524 acres, for which Perkins paid over $15,000. 
Swearingen was the attorney for Crawford, and owned one 
half of the judgment. There was evidence that he went to 
the sale with Catlin, and advised him to purchase. 

A jury was waived, and judgment was rendered for de- 
fendant, and plaintiff sued out a writ of error. 


P. H. & J. T. Swearingen, for plaintiff in error.—The 
contract between White and Perkins, which, for mere con- 
venience, we will hereafter call a “title bond,” bears the 
signatures of Thomas B. White and Margaret N. White, and 
of A. T. Oliver and James McPhail, as witnesses. It was 
never acknowledged by either of the obligors, and no reason 
given for the omission, but was authenticated for record by 
James McPhail on the 9th of June, A. D. 1871, eleven 
years, seven months, and fourteen days after its execution, 
and was recorded in Austin county, June 17, A. D. 1871, 
more than seven months after the registration of the plain- 
tiff’s deed. 

In this connection, we submit an inquiry into the rights 


and liabilities of the parties respectively, under the terms of 


this contract; for it is the foundation of what the defendant 
in error denominates his “ equities.” 
The first move towards the consummation of the contract, 
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evidenced by this title bond, devolved upon Perkins, the 
obligee. He was to pay the notes in the order of their men- 
tion. Until this prominent material condition precedent was 
performed, Perkins had no right, either vested or contingent; 
could not enforce a specific performance from White, and 
White was not required to tender him “ good and sufficient 
title.” 

Perkins, upon the payment of the five notes, had a right 
to enforce a specific performance of the title bond, either to 
require “ good and sufficient title,” or recover upon the lia- 
bility “nominated in the bond,” or to abandon the purchase 
altogether. 

Upon the refusal of Perkins to pay the notes, White 
had a right to enforce specific performance, by tender of 
“good and sufficient title,” or to consider the contract aban- 
doned, from the fact of the refusal of Perkins to pay the 
notes; and hence, the right to sell the land mentioned to any 
one else, after such overt acts on the part of Perkins as indi- 
cated an intention on his part to abandon the contract. This 
principle is announced by this court in Daniel v. Hill, 23 
Tex., 572; Howard v. Davis, 6 Tex., 174; Whiteman v. Cas- 
tlebury, 8 Tex.,442; Todd v. Caldwell, 10 Tex., 236; Brown- 
ing v. Estes, 3 Tex., 474; Dorn v. Dunham, 24 Tex., 376. 

The legal title to the land remained in White throughout. 
Of this legal title he had never divested himself, by the exe- 
cution of a deed, and the taking of promissory “ notes secured 
by vendors’ lien.” 

In the entire contract, there is not one single feature of 
that mere “creature of a court of equity,” a vendors’ lien. 
There is no element of trust, such as has been declared to 
“be protected against the operation of the registration laws,” 
in Oberthier v. Stroud, 33 Tex., 524. 

In case of Hecht v. Spears, 29 Ark., 229, reported in 
11 Am. Rep., 784, it is said: “The lien of a vendor for the 
purchase-money, says Story, J., in Gilman v. Brown et al., 1 
Mason, 192, is not of so high and stringent a nature as that 
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of a judgment creditor, for the latter binds the land accord- 
ing to the course of the common law; whereas the former is 
a mere creature of a court of equity, which moulds and fash- 
ions according to its own purpose. It is, in short, a right 
which has no existence until it is established by a decree of 
a court in the particular case, and is then made subservient 
to all the equities between the parties, and enforced in its 
own peculiar manner and upon its own peculiar principles. 
It is not therefore an equitable estate in the land itself, 
although sometimes that appellation is loosely applied to it.” 

“ But if the vendor has merely given a bond for a deed, 
the lien he has for the purchase-money is treated as a mort- 
gage.” (Wash. on Real Prop., 3d ed., vol. 2, p. 91, and cites 
Graham v. MeCampbell, Meigs, 53; Anthony v. Smith, 9 
Humph., 508.) 

And this court, in the course of an elaborate opinion, 
rendered by Judge Gray, in White, Smith and Baldwin », 
Downs, ef al., 40 Tex., 225, said: «The vendors’ lien, how- 
ever, properly understood, is not in all respects the same as 
an express lien, often reserved in deeds of conveyance for 
payment of purchase-moncy, nor as strict. mortgages or deeds 
of trust, nor yet as the security held by a vendor who has 
only given a bond for title.” 


This we regard as conclusive, and, upon its authority, we 
say, the title bond in the case at bar did not carry with it the 
vendors’ lien, nor did it vest in Perkins an “ equitable estate 
in the land.” His right to claim a vested estate or an equity 
in the land mentioned, depended upon the payment of the 


notes; an act, the performance of which, by the terms of the 
bond, he had taken upon himself, as a necessary prerequisite 
to the assertion of even an equitable estate in the land. 


Hunt ¢ Holland and Ber. F. Harris, also for plaintiffs in 
error. 


Giddings & Morris, for defendants in error. 
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Gou.p, Assocrate Justice.—A vendor of lands, who has 
executed his bond for title, on payment of the purchase- 
money, has placed the purchaser in possession, and has trans- 
ferred or collected the notes for the purchase-money, retains 
the legal title simply as trustee, and has no interest in the 
land subject to execution. His creditor, who attaches land 
in this condition, in which, in fact, the debtor has no interest, 
acquires no lien, unless it be by virtue of the registration laws, 
(Blankenship v. Douglas, 26 Tex., 228; Freem. on Judg., see. 
366.) By that law, unless title bonds are recorded, they are 
void as to creditors of the vendor who acquire liens without 
notice, and as to subsequent purchasers without notice. (Pas- 
chal’s Dig., arts. 4988, 4989; Grace v. Wade, 45 Tex., 522.) 
The evidence in this case justifies the conclusion that White 
made his title bond to Perkins, and, prior to the levy of the 
attachment, had either collected or transferred the purchase- 
money notes, and that, therefore, he, at that time, had no 
interest in the land subject to attachment. It further appears, 
however, that this bond was not placed on record; and it is 
claimed that Catlin purchased without notice of the sale to 
Perkins; and that, whether he had notice at the time of his 
purchase or not, he is protected through the rights of the 
judgment creditor, who, it is claimed, acquired his attach- 
ment lien without notice. 

In so far as the question of notice, actual or constructive, 
involved issues of fact, those issues must be presumed to have 
been found in favor of defendants; and, unless the evidence 
is insufficient to support such a finding, the judgment will 
not be disturbed, except there be some other valid ground for 
doing so. Bearing this in mind, we cannot say that the evi- 
dence was insufficient to show such possession by Perkins, 
and others under him, as to give notice to both creditor and 
purchaser, or any one seeking to*acquire a right in or to the 
land. Perkins went into possession in 1860, and made im- 
provements. Perkins sold to Buster, who went into posses- 
sion; and when this sale was rescinded, Bennatt testifies that 
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he, as agent for Perkins, had possession of the land, by ten- 
ants, at the time the attachment was levied. In 1866 the 
land was oceupied under Perkins, who, at some time, removed 
from the place a dwelling-house that he had built. It seems 
reasonable to conclude, from the evidence, that, after 1860, 
the land was occupied continuously by parties who obtained 
their possession under Perkins. On the other hand, Perkins 
was dead some eight months before the attachment was levied, 
and the inventory of his estate contained no mention of this 
land; and there was evidence that his son said that the estate 
did not claim the land, and that Perkins himself declined to 
pay the balance due by him, and abandoned the land, because 
it was not worth the balance due. Certainly, if the land was 
held by tenants under Perkins, his death would not change 
their relation as tenants. That the land was not inventoried, 
might be explained by the fact that it was not regarded as 
worth the purchase-money due thereon; and it might still be 
true that it was occupied by tenants placed there under Per- 
kins and his agents. At most, the evidence on this point is 
conflicting, and not sufficient to support a verdict that there 


was such possession as to give notice of the sale to Perkins, 


or that the transaction itself was so notorious as to authorize 
the inference of notice. But, aside from this view, there is 
evidence that Swearingen, the attorney of the attaching cred- 
itor, and jointly interested with that creditor to the extent of 
half of his claim, was familiar with all the transactions between 
White, Perkins, and Buster. Under these circumstances, his 
knowledge would constitute notice to the creditor. 

So there is evidence that, at the time of the sale under the 
judgment enforcing the attachment lien, notice was given of 
the Perkins claim; and whilst one witness says that this 
notice was given after the bids were closed, he afterwards 
describes it by saying that it was not given till Catlin’s bid 
was made; and this corresponds with the description given 
in Swearingen’s testimony, that Catlin bid ten cents an acre, 
and Harris then forbid the sale. The evidence on this point 
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is certainly sufficient to support a finding that the notice was 
given before the bids were closed, and that was in time. 

Our examination of the evidence satisfies us that the court 

did not err in holding (as we must assume that it did) that 
both the attaching creditor and the purchaser had notice of 
White’s sale to Perkins, and that, by reason thereof, the failure 
to have the bond evidencing the sale recorded was supplied. 
-Catlin, therefore, did not, by virtue of the registration law, 
take any other or better title than White had subject to exe- 
eution ; and as White had no interest subject to execution, 
Catlin took no title whatever. 

The view which we have taken of the case renders it unnec- 
essary for us to follow the plaintiff in error in the discussion of 
other questions. Whether the suit brought by Mrs. Hender- 
son was notice of the title bond to Perkins, whether the judg- 
ment rendered in that suit was valid or not, and whether there 
was a valid sale by the administrator of Perkins’s estate, all 
become immaterial questions. If the evidence was sufficient | 
to show that the plaintiff had no title, it was unnecessary for 
the defendants to show that the title was in them. It was, 
however, necessary for defendants to establish the title bond 
of White. It was objected to the introduction of this bond, 
that it was not acknowledged by Mrs. White, who joined in 
signing it, for the reason, as stated in the bond, that the land 
sold, included the homestead. There is no question affecting 
Mrs. White’s homestead rights in this case. The plaintiff’s 
claim was under an attachment, and the title bond of White 
alone was sufficient, as to so much of the land as was subject 
to attachment; besides, the bond was for an amount of land 
largely in excess of the homestead exemption, and was admis- 
sible as to the excess. The objection, that it was evidence of 
an equitable title, and was inadmissible, under the plea of not 
guilty, is groundless. The rule laid down in Ayres v. Duprey, 
27 Tex., 604, is, that under the plea of not guilty, the defend- 
ant, in an action of trespass to try title, may set up any defense 
applicable to that action, but cannot, without some further 
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plea, obtain affirmative, equitable relief. Certainly, an equi- 
table title may be set up, without being specially pleaded. In 
this case. however, the bond was admissible, as evidence that 
the plaintiff had no title on which to sue. 

We are of opinion that there is no error in the judgment, 
and it is accordingly affirmed. 
AFFIRMED. 





Mary F. Lone ert at. v. A. A. WALKER. 


In 1858 L sold to D, lots, which were the community property of L and 
his wife, who was then living. D paid part of the purchase-money, 
and received a bond for title, to be made when the rest was paid. 
After the death of L’s wife, D, who had gone into possession, sold to 
W, to whom he assigned the bond for title. W gave his note to 
L forthe amount of purchase-money unpaid, and D’s note was de- 
livered up and canceled. Afterwards, in 1863, W paid the purchase- 
money note in Confederate treasury notes, to L, who, a few days be- 
fore, had deposited in the county clerk’s office an unsigned inventory 
and appraisement of community property, which was approved and 
recorded, Ina suit by the heirs of L’s wife against W, to recover 























half the property, or its equivalent, as their interest in the estate of i 
their mother: Held-— 
1. While the inventory and appraisement may not have been f 


full, yet from the facts above stated, in connection with the fact 
that it was indorsed as having been sworn to, by the elerk, and 
was indorsed, ‘‘approved and ordered to be recorded’’ by the 
Chief Justice, it may be inferred, that it was returned into court by 
L, as an inventory and appraisement of the community property, 
and that it was recognized by the Chief Justice as done by him in 
compliance with the statute. (Paschal’s Dig., art 4648.) 

2. Evenif L had not filed an inventory and appraisement, still, 
having sold the lots in the lifetime of his wife, and given a bond 
for title, and having received part of the purchase-money, and a 
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note for the balance, he had the right after the death of his wife 4 
to execute a deed in pursuance of his obligation in the bond, and : 
receive the payment of the note executed to him for the rest of : 


the purchase-money. 
3. The note being payable to L, he could have collected it by a 
suit at law, and had the land sold in discharge of it. 








Lone v. WALKER. f Austin Term, 





Argument for the appellants. 





4, There is nothing in our laws which requires a debtor, under 
such circumstances, to suffer himself to be sued to interpose a 
defense to the note, and maintain an expensive and uncertain 
litigation, in order to protect the possible rights of the children of 
the marriage, against the possible waste of the community effects 
by the surviving parent. 

5. A rule which would require the maker of a note to act after 
its maturity, and before payment, with reference to the equitable 
rights attaching to it in the hands of every one who may have had 
it by assignment, would be destructive of the negotiability of such 
instruments. 

6. The fact that the payment of the note was in Confederate 
States treasury notes did not prevent it from being a valid pay- 
ment when made. 


Appgat from Lamar. Tried below before the Hon. John 
C. Easton. 
The case is stated in the opinion. 


V. W. Hale, for appellants—Walker had full notice of 
the “situation;” and if he paid the amount to Long without 
the latter first having filed an inventory under the statute, 
(Paschal’s Dig., 46, 48, 49,) he knew he had no right to make 
such pretended payment, or even payment in money, unless 
the survivor would first place himself in a situation to receive 
it. And if Jacob Long had filed an inventory in compliance 
with the law, then he was acting in a fiduciary capacity ; and 
upon the authority of Kleberg v. Bonds et al., 31 Tex., 611, 
it was no payment to these plaintiffs, for he not only had 
constructive but actual notice, that Jacob Long was acting 
in a fiduciary capacity, and he, being now insolvent, they 
have no recourse, except on Walker, for the amount of the 
one half of this debt which they inherited from their mother. 

No such inventory and appraisement as is required by law 
has ever been filed and “recorded.” (See Paschal’s Dig., art. 
4684.) By reference to that article it will be seen, that it is 
the duty of the survivor to “file in the County Court a full, 
fair, and complete inventory and appraisement, &c., to be 
taken and recorded as in cases of administration, &c.” By 
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reference to Paschal’s Dig., art. 1299, it will be seen what is 
required in cases of administration, “and that nothing less 
will answer in the case of a survivor filing an inventory, &c., 
which we believe may be called a quasi administration.” 

The inventory and appraisement in this case falls far short 
of the requirements of the law, and certainly the courts will 
give a strict construction, to a statute so dangerous to the rights 
of minors, and in derogation of common rights—one under 
which vested rights may be divested out of minors in a man- 
ner known only to our statute, and one which the good sense 
of recent legislators has so amended, as to afford some pro- 
tection to infants, and, if we are correct, it was an error in 
the court to permit the so-called inventory and appraisement 
to be read to the jury as evidence. 

Neither the lots in controversy, nor the claim for the pur- 
chase-money thereof, was and is shown in said inventory; 
hence, it is not a full or complete inventory. 

The survivor of the conjugal partnership acts in a fiduciary 
capacfty, so far as the management, control, and disposition 
of the community estate of the survivor and deceased con- 
sort is concerned, (see Tucker v. Brackett, 28 Tex., 339,) and 
if that is true, and the law be correctly determined in the 
ease of Kleberg v. Bonds et al., 31 Tex., 611, we cannot see 
how this Confederate money paid by Walker to Jacob Long 
can be a payment to plaintiffs. The proof shows the money 
(Confederate) to have been paid after the filing of the pre- 
tended inventory; the receipt on the note itself shows the 
payment to have been made on the 7th of April, and the 
inventory to have been filed on the 4th—only three days 
before—and that it was a mere pretense for the occasion. 


W. B. Wright, for appellee. 


Roserts, Curer Justice.—The lots in controversy in this 
suit, Nos. 1 and 2, in block 16, in the city of Paris, in 
Lamar county, were the community property of Jacob Long 
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and his wife, Mary D. Long, in 1858, when he sold them to 
De Witt, receiving a part of the purchase-money, and giving 
him a bond for title, to be made when the balance of the 
agreed price should be paid, for which De Witt gave his note 
to said Jacob Long, and took possession of the lots. After- 
wards, De Witt traded the lots to Walker, who gave his note 
to Jacob Long for what was due on the lots from Walker to 
Long, and received an assignment of the bond for title, and 
Long gave up his note to De Witt, whereupon Walker went 
into .possession of the land. The evidence does not show 
when this trade was made, further than that we find in the 
record a note from Walker to Long for the said lots, as re- 
cited in the note dated on the 7th of February, 1861. Before 
this arrangement between De Witt, Long, and Walker, the 
wife, Mary D. Long, had died, (on the 28th of December, 
1860.) Afterwards, in 1863, Walker paid the purchase- 
money note to Jacob Long, in Confederate treasury notes, i 
full, and received a deed from Jacob Long for the lots. A 
few days before the execution of this deed, Long filed, #n the 
clerk’s office of the County Court, an inventory and appraise- 
ment of the community property, not signed by Long, but 
approved and recorded. 

The plaintiffs, as children and heirs of Mary D. Long, 
brought this suit to recover the lots, or one half the amount 
of the note given by Walker to Jacob Long, which was paid 
by Walker to Long, in Confederate treasury notes, in 1863, 
when he received the deed for the lots. 

The statute requires such an inventory and appraisement 
“to be taken and recorded, as in case of administration, 
and to have the same force and effect in all suits between 
parties claiming under it.” (Paschal’s Dig., art. 4648.) The 
same statute authorizes any one interested in the estate to 
require this to be done, or, upon failure, that administration 
be granted upon the community estate. In this case, the 
inventory and appraisement may not have been full, as shown 
by the facts proved on the trial, and it was not signed by 
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the surviving husband, Jacob Long; still it embraced lands 
and lots valued at seven thousand dollars, and under it was 
written as follows: “Sworn to before me, April 4, 1863. 
Henry Moore, Clerk C. C. L. C. Approved and ordered to 
be recorded. F. Miles, Chief Justice. Recorded May 27, 
1863. Henry Moore, Clerk C. C. L. C.” From these entries 
it may be inferred that it was returned into the court by 
Jacob Long as an inventory and appraisement of the com- 
munity property, and that it was recognized by the chief 
justice as done by him in compliance with the statute. It is 
not necessary now to decide that this irregularity in the 
record, thus made and sanctioned by the proper authority, 
makes it a nullity as to a person who afterwards paid to said 
Long a debt due to the community, who had no notice of 
any fraud committed, or attempted to be committed, in 
making the inventory and appraisement. That Jacob Long 
should have signed and sworn to the inventory, according to 
the statute, would seem to be a very important, if not an 
essential, part of this proceeding. (Cordier v. Cage, 44 Tex., 
532; 44 Tex., 174; 41 Tex., 456.) 

If there had been no such inventory and appraisement 
filed, Jacob Long, having sold the lots during the lifetime of 
the wife, and given a bond for title, and having received 
part of the purchase-money for them, and a note for the 
balance, had the right, after the death of the wife, to execute 
a deed in pursuance of his obligation in the bond, and 
receive the payment of the note executed to him for the bal- 
ance of the purchase-money. The case of Brewer v. Wall, 
23 Tex., 588,) decides this question as to his right to execute 
the deed. 

The note being payable to him, he could have collected it’ 
by a suit at law, and had the land sold in discharge of it, as 


has often been done in our courts. There is nothing in our 

statutes or laws, as evidenced by the decisions and practice 

in the courts, which requires a debtor, under such circum- 

stances, to suffer himself to be sued, to interpose a defense to 
12 
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the note, and maintain an expensive and uncertain litigation 
in the courts, in order to protect the possible rights of the 
children of the marriage, against the possible waste of the 
community effects by the surviving parent. 

The note was a chose in action, and the receipt of the pay- 
ment of it simply reduced the property, which it represented, 
into possession. Jacob Long was the payee in the face of 
the note, and if other persons had an equitable interest in it, 
notrepresented on its face, a knowledge of that fact by the 
maker would be no ground for refusing to pay it upon demand 
by the payee, who was the holder and ostensible owner, in the 
regular course of business. The contrary rule would require 
the maker to inquire into and act in reference to the equi- 
table rights, attaching to the note in the hands of every person 
that might have had it by assignment, before its payment, 
which would be destructive of the negotiability of such instru- 
ments. 

Suppose Jacob Long had sued Walker on this note: would 
the court have sustained a plea in abatement filed by Walker, 
that these plaintiffs had an interest in the community estate, 
of which this note was a part? If not, he had a right to pay 
it without suit. Had such a suit been brought, and they had 
intervened in it, claiming a half interest therein, and the 
court had entertained any such intervention, it would have 
involved the settlement and adjudication of the whole com- 
munity estate, in which the defendant would have no inter- 
est, and for which it might be difficult to find a precedent. 
Such an intervention might well be refused them as an equi- 
table remedy, because they have an ample remedy under the 
statute, by requiring an inventory and appraisement of the 
community estate, and a bond for its faithful administration. 
(Paschal’s Dig., art. 4648.) 

It is contended, that Jacob Long had _ no right to receive 
payment in Confederate treasury notes. It is not shown 
what was the value of said notes, or 


upon what terms they 
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currency, did not prevent it from being a valid payment at 
the time it was made, 

There is nothing alieged in the pleadings or shown in the 
evidence which makes this otherwise than an ordinary trans- 
action in all of its parts; and, especially, nothing tending to 
establish that Jacob Long intended any fraud upon the rights 
of his children by making the deed and receiving the pay- 
ment of the nete, or that Walker did not, in good faith, pay 
his debt to Long, which he was bound to do before he could 
get his title, in the ordinary course of business, and without 
any notice of any fact that would render it illegal or inequi- 
table on his part. 

The views here presented are based upon the facts alleged 
and established beyond controversy, to wit, that the lots were 
sold before the death of the mother of plaintifis, and the 
deed was executed in pursuance to the bond for title, and the 
note given for the lots was paid in Confederate treasury 
notes after her death. Upon such facts, the defendant was 
entitled to a verdict and judgment in his favor. 

The court; in its charge, required, in addition to these, that 
Jacob Long should have returned an mventory and appraise- 
ment, and instructed them that it had been done. If he was 
mistaken in the fact that a legal inventory and appraisement 


“a 
Ss 


‘ . . . . 
was returned, he was equally mistaken in the instruction that 


such an inventory and appraisement were necessary to estab- 
lish the defense. The charge neutralized itself, and was im- 
material, as it required, apart from this, all of the other facts 
to be established which were necessary for the defense. The 
other issues made in the pleading and evidence, in regard to 
the disposition of the community effects, are also immaterial, 
in the view we take of the case. 
Judgment affirmed. 
AFFIRMED. 
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AMANDA K. JEMISON ET AL. V. J. L. HALBErRT. 


PARTIES—JUDGMENT LIEN—SUBROGATION.—In November, 1859, 
Wolford sold a tract of land to Mrs. Peck, giving a bond for title, 
on payment of the purchase-money, in four annual installments, 
On the 7th of February, 1860, Wofford transferred Mrs. Peck’s ob- 
ligation to R. S. and E. 8S. Jemison. In April, 1863, Mrs. Peck, for 
an expressed consideration of twelve thousand dollars, conveyed 
sher interest in the land to R.S. and E. 8S. Jemison, transferring 
Wofford’s title bond. In October, 1860, judgment had been ren- 

- dered in the county where the land is situate, in favor of W. G. Lane 
& Co., against Wofford, for $797.44, and against Mrs. Peck, as gar- 
nishee, (in a suit brought March 20. 1860.) for a like sum, which judg- 
ment was recorded. Onthe judgment against Mrs. Peck, executions 
issued in March and July, 1861, and in April and February, 1868; 
under which last execution, and also under an execution against 
Wofford, the land was sold to Halbert for fifty dollars. The sale 
was publicly forbid at the time of sale by Jemison’s attorney. R, 
8. Jemison went into bankruptcy, November, 1868, and placed on 
his schedule the undivided half of the land, with a note that it was 
claimed by J. L. Halbert. R.S. Jemison’s interest was sold on 
the 6th of July, 1869, at bankrupt sale, and bid off by E.S. Jemison, 
under whose instructions the assignee conveyed the same to Amanda 

‘K. Jemison e¢ al., the wife and children of R. 8. Jemison, on July 
7, 1869; and, on the same day, E. S. Jemison conveyed to the 
same parties all his interest in the lands. ‘This suit had been 
brought by J. L. Halbert, in trespass to try title for the land, on 
February 6, 1869. On the 29th of October, 1870, E. S. Jemison 
filed his disclaimer of interest, and appellants, Amanda K. Jemison 
and her children, asked leave to be made parties defendant, setting 
up their claim to the land. On the above facts, a jury being 
waived, judgment was rendered for Halbert against Amanda K. 
Jemison and her children, for the land: On appeal, Jfeld— 

1. While one who purchases during the pendency of a suit in- 
volving title to the land bought, need not be made a party, but is 
bound by the decree against the person from whom he bought, 
there is no rule which will forbid making the purchaser from the 
defendant a party, at the will or with the consent of the plaintiff. 

2. Wofford had no interest in the land, when the judgment was 
rendered against him, to which a judgment lien could attach. He 
held the legal title only as a trustee for the holder of the obliga- 
tion for the purchase-money ; nor had Mrs, Peck at that time any 
legal title, and the lien of the judgment against her ouly attached 
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to her equitable right to demand title on payment of the purchase- 
money. ‘The most that can be claimed for the purchaser under 
the execution against Mrs. Peck is, that he acquired her equitable 
rights, and may be entitled to be subrogated to the lien of the 
judgment creditor. 

3. The lien in the hands of the Jemisons was sufficient to sup- 
port the deed from Mrs. Peck; the action of the parties was as 
effectual as a foreclosure suit against Mrs. Peck, and their volun- 
tary action could, no more than a foreclosure suit and sale, 
operate to extinguish the lien of the Jemisons, or destroy its 
precedence. 

4. If, under regular foreclosure, the Jemisons had bought in the 
land, the holder of the junior lien, who was not a party to the 
proceeding, would not be precluded from having the land again 
sold, and the excess of the proceeds over the amount of the pre- 
ferred lien applied to the payment of his debt; nor would the 
Jemisous thereby have lost their right to have their claim first 
paid. 

5. The suit being in trespass to try title, in which neither party 
exhibited a legal title, the equities of the defendants being superior, 
and the plaintiff having failed to make out a case authorizing him 
to disturb defendant’s possession, a judgment in favor of plain- 
tiff was erroneous, 


Error from Navarro. Tried below before the Hon. T. P. 
Wood. 


N. G. Shelley, for plaintiff in error.—It is a well-settled 
proposition that a purchase at a sheriff’s sale takes only 


such title as the defendant in execution has. (Blankenship 


v. Douglas, 26 Tex., 225; Orme v. Roberts, 33 Tex., 768; 
Smith v. MeCann, 24 How., 398; Osterman v. Baldwin, 6 


Wall., 166.) A sale under execution does not overreach 
a prior equity of a third person. (Georgetown v. Smith, 
4 Cr. C. C., 91; Hampson v. Edelin, 2 Harr. & Johnson, 66.) 
The general lien of a judgment creditor upon the land of 
his debtor is subject to all equities which exist against the 
land in favor of third persons at the time the judgment is 
rendered. (Buchan v. Sumner, 2 Barb. Ch. R., 165; Howe 
and Wife, 1 Paige, 125; Ells v. Tousley, 1 Paige, 280; 
White v. Carpenter. 2 Paige, 217; Kinerted v. Avery, 4 
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Paige, 9; Lumsberry v. Perdy, 11 Barb., 494.) The lien of 
1 vendor has a preference over a subsequent judgment. 


(Patterson v. Johnson, 7 Ohio, 226.) 


At the date of the judgment, the Jemisons held the vend- 
or’s lien for the entire amount agreed to be paid for the 
land; and Mrs. Peck had a mere equitable title, dependent 
upon the payment of the stipulated consideration. It was 
this equitable interest alone to which the lien of the judgment 
attached. When and how, we ask, did she ever acquire 
any other or greater interest? The burthen was upon the 
defendant in error, as the plaintiff in the court below, to 
establish his title. His lien attached only to an equity. When 
and how did the defendant in execution, we again ask, get 
any other or greater estate? Must it be presumed, in the ab- 
sence of all evidence to support such conclusion, that she had 
paid for the land? Shall this be done in order to give to a 
purchaser, for fifty dollars currency, a plantation which cost 
plaintiff's father and uncle twelve thousand dollars? (Brown 
v. Pierce, 7 Wall., 205.) 

It has been frequently held, that a release of a levy by 
the plaintiff, and the failure to use due diligence in the 
enforcement of his judgment, by issuing executions, even 
though the judgment may not become dormant thereby, will 
postpone or set aside the general lien of the judgment in 
favor of a subsequent incumbrance, or a bona fide purchaser. 
(Seriba v. Deams, 1 Brock., 166; Bank of the United States 
v. Winston, 2 Brock., 2525 Shrew v. Jones, 2 McL., 78.) 


R. Q. Mills, for defendants in error. 

1. Are these plaintiffs in error entitled to their writ of 
error? Are parties who purchase pending suit entitled to 
the benefits of this writ? In support of the negative of this 
proposition, I refer the court to the cases of Clarke v. Koehler, 
52 Tex., 679, and Lee v. Salinas, 15 Tex., 495. In the 
former, it was held by Mr. Justice Walker, that such parties 
had no standing in court, where they were plaintifis. His 
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language is clear, strong, and positive. He says: “We have 
repeatedly decided that the original plaintiffs to an action 
cannot sell out their interest pendente lite, and make new 
plaintiffs to the suit,” &e, (82 Tex., 684.) In the latter case, 
Mr. Justice Hemphill says: “He who purchases during the 
pendency of a suit, is held bound by the claim against the 
person from whom he derives his title. It is immaterial by 
which party the assignment is made; the effect on the pur- 
chaser is the same.” (15 Tex., 497.) The whole question 
is decided,—* It is immaterial.” The same reason applies to 


both. The object of the rule is to prevent a multiplicity of 


suits, and changing and prolonging litigation, by bringing 
new and more powerful contestants in the field. Upon this 
authority, then, these parties have not the right, and the writ 
of error must be dismissed. 

2. The judgment against Mrs, Peck was a lien upon the 
land. Due diligence was used to enforce it. Executions 
were issued as soon as the stay law would permit. (Phillips 
v. Lesser, 32 Tex., 751; Sessum v. Botts, 34 Tex., 335; Har- 
grove v. DeLisle, 32 Tex., 170; Dart on Vend. and Purch., 
114, et seq.) That judgment is conclusive, and cannot be 
inquired into collaterally, whether, as a fact, she was in- 


debted or not. (Tadlock v. Eccles, 20 Tex., 790.) Now, if 


Jemison gave Mrs. Peck the same notes for the land that she 
gave Wofford, and nothing had been paid on them, which is 
the strongest position that can be taken against us, then the 
lien of the vendor was a prior lien to the judgment lien, and 
entitled to be first satisfied. But the having of priority does 
not give him the arbitrary right to obliterate all the equities 
of junior liens. Can he, by agreement with his vendees, re- 


purchase at the price they may agree upon, and thus destroy 


all secondary or tertiary liens? Suppose the land had sold 
for $10,000, and that $9,000 had been paid on the notes, 
leaving $1,000 due: could the vendor repurchase from his 
vendee the whole land for the $1,000, and defeat the second- 
ary lien? If he has the legal right in one case, he has it in 
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both, and he is judge and jury and party all at once. He 
condemns his adversary all unheard, and annihilates his 
rights, without a remedy. 

If he had gone to the courts, and enforced his liens, and 
had the land sold, the holder of the secondary lien could 
have made the land bring enough to cover both liens, or lost 
his. Equity gives him the right to the test. If he cannot 
make the property sell for enough to cover the prior lien 
and then his, it is his misfortune; he has had a fair oppor- 
tunity. But if the land will bring more than the prior lien, 
he is entitled to have the surplus applied in satisfaction of 
his lien. But the Jemisons claimed the prerogative to decide 
that the land would only pay their debt, and took it in their 
own way without any reference to the rights of others. The 
vendor, in this situation, must elect one of two remedies: 
either go before the court, where each lien may be repre- 
sented and fixed in the decsee according to priority, or, he 
may repurchase the property, and thus extinguish his own 
lien, and take the land charged with the payment of the 
junior hens, according to rank, and they may be enforced 
on the incumbered property, and it may be sold for their 
satisfaction, as was done in this case. How else can a junior 
lien be protected? In the case of mortgages, it is held, that 
if the first mortgagee buys the property, he takes it dis- 
charged from the prior mortgage and incumbered with the 
second. (Powell on Mort., 557a; Id., 1889c.) 

Taking the case in the strongest light it can be put for 
plaintiffs in error, Jemison, their vendor, having a prior lien, 
elected to repurchase the land, and, in doing so, extinguished 
his lien, and took the property charged with the junior 
incumbrance, and failing to pay it, the land was sold to 
appellee, and the judgment of the court below is right. 


Walton & Green, also for defendants in error.—We think 
the law of the case plain: 
1. There was no power in Edna Peck to give, nor in the 
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Jemisons to receive, title to the property in controversy, in 
1863, by voluntary conveyance, freed from the judgment 
liens of 1860, 

2. All the right, if any, resting in the note-holder is to 
foreclose vendors’ lien on the land. 

3. The junior lien-holder certainly has the right to have 
the assets discussed, and, if he deems proper, pay off the 
older lien, thus freeing the property from any lien. 

If. The sale was under liens acquired prior to the bank- 
ruptey of R. 8. Jemison, and therefore a sale under State 
process bears down the deed of the assignee. 

Ill. Mere inadequacy of price will not warrant the setting 
aside of a sale under execution, particularly where there is a 
prior lien, or where adversaries forbid the sale. (Cook »v. 
Love, 33 Tex., 487; Judge v. Wilkins, 19 Ala., 771; Weld 
v. Reese, 48 IIl., 434; Green v. Thompson, 2 Ired. Eq., 368; 
Stockton v. Owings, Litt. Select Cases, 256; Allen v. Ste- 
phanes, 18 Tex., 658; Paschal’s Dig., 627, note 883.) 

IV. We admit the rule, as laid down by counsel for plain- 
tiffs in error, that “the general lien of a judgment creditor 
upon the land of his debtor is subject to all the equities which 
exist against the land, in favor of third persons, at the time 
the judgment is rendered,” citing Buchan v. Summer, 2 Barb, 
Chan., 165, and other cases; but we would apply the rule very 
differently to what they do in the case at bar. We think 
that the principle applied would read about thus: The holder 
of a prior equity cannot make composition with his debtor, 
and take a voluntary conveyance of the whole property, to 
the prejudice of junior equities. 

We do not deny that a vendors’ lien has preference over 
subsequent liens, but the holder of the lien is bound, as the 
holder of a special lien is bound, viz., to foreclose and sell, 
and not compound to the prejudice of junior equities. 

V. The rule is, that a purchaser at sheriff’s sale acquires 
title as an innocent purchaser, for a valuable consideration, 
without notice, provided the facts exist, as they do in the 
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ease at bar. The deed from Peck to the Jemisons was never 
recorded. Defendant in error bought as if there had been 
no such deed. He had no notice, and paid value. (Ayres 
v. Duprey, 27 Tex., 593.) The principle is also announced in 
Love v. Berry, 22 Tex., 371. 

The fact that the notes were not sued. on, nor produced, 
nor accounted for, raises a strong presumption that Mrs 
Peck had paid them, and that the Jemisons bought the land 
for money. ‘The presumption is so strong that proof is 
required to rebut it. 


GouLp, Associate Justice.—This was an action of trespass 
to try title, instituted on Fela ary 6, 1869, by J. L. Halbert, 
against Robert 8. and E. 8. Jemison. In November pre- 
ceding the commencement of this suit, Robert 8. Jemison 
, 1869, his 
interest in the land sued for was, under orders of the bank- 


had been adjudged « bankrupt, and on July 6 


rupt court, sold by his assignee, and was bid off by his co- 
defendant and brother, E. 8. Jemison, by whose instructions 
the assignee, on July 7, 1869, conveyed the same to the 
plaintifis in error, the wife and children of Robert 8. Jemi- 


son. On the same day, E. 8. Jemison conveyed to the same 


parties all of his interest in said lands. It does not appear 
from the record whether citation had at this time been —_— 
or service had on either defendant. On October 29, 18 

E. 8. Jemison filed a disclaimer, in which he stated that ‘aa 
has heretofore transferred all claim to the land in contro- 
versy,” and prays to be dismissed. On the same day, Amanda 
K. Jemison and the other plaintitis in error filed a plea, in 
which they say that by leave of court they make themselves 
parties dete ai unt, and suggest to the court the bankruptcy of 
R. 8. Jemison, and defending the Wrongs and injuries com- 
plained of; except to the petition; deny all its allegations; and 
say that they are the rightful owners of the land sued for. 
So far as the record shows, no objection was made to their 
becoming defendants. On the contrary, the subsequent 
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proceedings take no notice of R. 8S. Jemison, except that it 
appears from the statement of facts that he was dead when 
the case was tried in March, 1871. A jury was waived and 
the cause submitted to the court, and judgment was rendered 
in favor of the plaintiff, against E. 8. Jemison, Amanda K. 
Jemison, and the other plaintiffs in error, for the recovery of 
the land sued for; and from this judgment, Amanda K. 
Jemison and her children have sued out a writ of error. 

The facts developed in the trial are, that on November 11, 
1859, one J. 8. Wofford, being then the legal and equitable 
owner of the land, in consideration of the obligation of Edna 
Peck for two hundred and sixty bales of cotton, payable in four 
equal annual instalments, executed to her his title bond, wit- 
nessed by the defendant in error, binding himself, on payment 
of said obligation, to make her a good title to the land sold. 
On the 7th of February, 1860, Wofford, then living in Missis- 
sippi, transferred the obligation of Mrs. Peck to R. 8. and E. 
S. Jemison. In April, 1863, Edna Peck, for an expressed 
consideration of $12,000, conveyed the land to R. 8. and E. 
S. Jemison, and transferred to them the title bond of Wof- 


ford. Previous to this, however, viz., October, 1860, judg- 
ment had been rendered in the District Court of Navarro 
county, where the land lies, in favor of W. G. Lane & Co., 
against J. L. Wofford and another, for $797.74; also against 


Edna Peck, as garnishee, (on what indebtedness does not 
appear,) for the same sum. These judgments were duly 
recorded; and on the judgment against Mrs. Peck, execution 
issued in March and July, 1861, and February and April, 
1868, under which last execution, and at the same time under 
an execution on the judgment against Wofford, the land in 
controversy was levied on and sold to the plaintiff, J. L. 
Halbert, for the sum of $50. Halbert was the attorney who 
controlled the execution. It was in evidence that the attor- 
ney for the Jemisons publicly forbid the sheriff’s sale at the 
time and place it was made. It was further in evidence that 
R. 8. Jemison went into bankruptcy, and placed on his 
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schedule the undivided half of the lands in controversy, with 
a note that it was claimed by J. L. Halbert. 

On the part of defendant in error, it is contended that 
Mrs. Jemison and her children, the plaintiffs in error, are 
purchasers pendente lite from E. 8. Jemison, one of the original 
defendants; that, as such, they could not come in and defend, 
nor can they now prosecute a writ of error. It may be ques- 
tioned whether the record shows a lis pendens at the time the 
conveyances were made to plaintifis in error. The petition 
had been filed, but there is nothing to show that citation had 
issued or been served on either defendant. Whether, under 
these circumstances, they can be said to have purchased 
pendente lite, is a question not free from difficulty, but one 
which we do not now feel called upon to decide. (Story’s Eq. 
Pl., see. 156.) 

Moreover, it will be observed that the title of Mrs. Jemi- 
son and children to the undivided half of the land came 
through a sale in bankruptcy, and not through a voluntary 
sale by a defendant. Certainly the institution of this suit 
did not interfere with the bankruptcy proceedings already 
pending; and the assignee in bankruptcy, or his vendees, 
should have been the parties sued, and might come in and 
defend. Again, whilst the rule is unquestioned that he who 
purchases during the pendency of the suit, need not be made 
a party, but is bound by the decree against the person from 
whom he derives title, this rule does not forbid the intro- 
duction of purchasers from the defendant as new parties 
defendant, at the will or with the assent of the plaintiff. 
(Story’s Eq. Pl., sec. 156; Story’s Eq.,sec. 908.) In this case 
the fair inference from the record is, that no objection was 
made to the plaintifis in error coming in as defendants; and 
as the plaintiff treated them as properly defendants, and 
took judgment against them, divesting their title, they cer- 
tainly are entitled to prosecute a writ of error from that judg- 
ment. 

In regard to the merits of the case: Wofford, at the time 
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judgment was rendered against him, had not only sold the 
land and given his bond for title, but had also transferred 
the obligation which he held for the purchase-money. His 
entire beneficial interest in the land was gone. True, he 
held the legal title; but he held it simply in trust for the 
holder of the obligation of the purchase-money and the holder 
of the title bond. Certainly, he had no interest to which a 
judgment lien could attach, unless, under the registration 
laws, on the ground that the judgment creditor or the pur- 
chaser had no notice of his sale by title bond, and in this 
case there seems to be no ground for sucha claim. Mrs. Peck, 
at that time, had no legal title, but, under the title bond, had 
a right to demand title on payment of the purchase-money. 
The lien of the judgment against her only attached to this 
equitable interest, and, under the facts, the most that can be 
claimed for the purchaser, under the execution against her, 
is, that he acquired her equitable right, and that he may be 
entitled to be subrogated to the lien of the judgment creditor. 
(Blankenship v. Douglas, 26 Tex., 225; Freeman on Judg., 
secs, 338-5357; Harrison v. Oberthier, 40 Tex., 385.) 

The fair inference, from the evidence, is, that the convey- 
ance by Mrs. Peck to the Jemisons, in 1863, before the 
last payment on her purchase was due, was in considera- 
tion of her indebtedness to them for the land. It is 
claimed that, although the Jemisons had a lien which was 
superior to the judgment lien, there was no power in Mrs. 
Peck to give, nor in them to receive, title freed from the 
judgment liens; and it is further contended, that by accept- 
ing that conveyance, the Jemisons extinguished their ‘lien, 
and took the property subject to the judgment lien. As to 
the first proposition, it is not denied by appellees that the 
judgment creditor, and the plaintiff, as standing in his shoes, 
would, notwithstanding the conveyance, be entitled to have 
the judgment paid if the land was of sufficient value to do so 
after first paying their prior liens. If the plaintiff, instead of 
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‘laiming title to the land, had sought to have it sold, and the 
proceeds thus applied, his case would have been very differ- 
ent. In support of the proposition, that by taking the con- 
veyance, the lien for the purchase-money was lost, counsel 
refer to the case of Cook v. Love, 33 Tex., 490. In that case, 
land was sold under a judgment subsequent in date to the 
levy of an attachment. The attaching creditor took from his 
debtor a conveyance of the land attached, but did not pro- 
secute his attachment lien to judgment, contenting himself 
with a judgment in personam. The court held that they were 
unable to say, whether there was any validity in the attach- 
ment or not; that it could only have operated as an inchoate 
lien; and to make it avail as against the judgment lien to 
support the deed, it should have been carried into judgment. 
In the case before us, the existence of a valid and superior 
lien in the hands of the Jemisons is established, and that lien 
was sufficient to support the deed. No reason is perceived 
why the voluntary action of the parties was not as efficacious 
as a foreclosure suit against Mrs. Peck alone, nor why such 
voluntary action, any more than such a foreclosure suit and 
sale, should operate to extinguish the lien of the Jemisons, or 
to destroy the precedence of that lien. If, under such a fore- 
closure, the Jemisons had bought in the land, it is not believed 
that the holder ofa junior lien, who was not a party to that 
suit, would be precluded from having the land again sold, 
and the excess of the proceeds, over the amount of the pre- 
ferred lien, applied to the payment of his demand; nor is it 
believed that the: Jemisons would thereby have lost their 
right to have their claim paid first. 

This suit, however, was brought and tried as an action of 
trespass to try title, and involved no other issues. Whilst 
neither party exhibited a legal title, the equities of the defend- 
ants were superior, and the plaintiff failed to make out a case 
authorizing him to disturb their possession. Because, under 
the facts in evidence, the court erred in rendering judgment 
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in favor of the plaintiff, the judgment is reversed and the 


cause remanded. 


REVERSED AND REMANDED, 


[Associate Justice Moore did not sit in this case.] 


C. H. McCormick & Bros. v. M. G. Busn. 


1. PRINCIPAL AND AGENT—CONTRACT.—When, by the terms of a 


contract between a principal and his agent, it is stipulated that the 
agent should receive ten per cent. on the entire amount of sales 
made by him, and that, if the principal should resume control, so 
that the agency would cease, then the agent should be paid ‘in 
proportion to the services rendered by him previons to the closing 
»’ it was error to instruct the 
jury, in a suit by the agent whose agency had been so terminated, 
that he was entitled to recover whatever the evidence might show 
that his services actually performed were reasonably worth. 

. SAME—VERDICT.—When, under such a contract, the agent did not 
render the entire service for which ten per centum was agreed to be 
paid, and there was no evidence before the jury, on the trial of the 
suit brought by the agent, which would enable them to know what 


of his connection with their business, 


proportion the services rendered bore to those which would have 
been rendered had the entire service been performed, no verdict 
could properly be rendered in the case. 


3. SAME—EVIDENCE.—In a suit by an agent against his principal, to 


recover compensation on account of sales made for the principal 
under a contract, by which the agent bound himself to sell to no 
one, except such as were reputed in their neighborhood to be respon- 
sible for the amount they would contract to pay, it is incumbent 
on the agent, in the absence of evidence that the money was col- 
lected, to establish that the articles were sold by him to men of that 
character. 


4. INTEREST—CONSTRUCTION OF STATUTES—ACCOUNT.—The act of 





December 17, 1861, allowing interest upon accounts, when con- 
strued with reference to other acts passed at the same session of the 
Legislature, and in the light of the situation of the country at the 
time of their enactment, allowed interest, on accounts previously 
contracted, to be computed from the first day of January after the 
enactment of the law. as well as npon accounts that might be there- 
afer eoit ae. | 
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ApprEaL from Grayson. Tried below before the Hon. J, 
M. Lindsay. 

This suit was brought by M. G. Bush, to the August Term 
of the Grayson District Court, 1868, against C. H. McCormick 
& Bros., for an amount of money, which he claimed he was 
entitled to under and by virtue of a written contract, made 
in 1859, with C. WH. McCormick, executed by McKay, as McCor- 
mick’s agent, for the sale of reapers, and reapers and mowers, 
to be furnished by McCormick. The conjract is quite lengthy, 
and it is not perceived that there is anything in the opinion 
which renders its insertion necessary, 

Bush claimed that, in 1860, the contract was continued in 
force, substituting the firm of McCormick & Bros. for C. H. 
McCormick, for the year 1860, and also for 1861. The ree- 
ord contains no evidence of McKay’s authority to bind the 
firm of McCormick & Bros., prior to January 5, 1861, nor 
does it disclose how much, if any, of the services rendered by 
Bush were rendered before that date. The contract relied 
on, provided that the compensation of Bush, for services to 
be rendered, should be ten per cent. on the amount actually 
collected by him on sales made, but no commissions on sales 
should be allowed where purchasers of the machines failed to 
pay more than sixty-five dollars. The right to rescind the 
authority of Bush seems to have been retained in the portion 
of the contract in language copied into the opinion. 

The court, among other instructions to the jury, gave the 
following, viz: “If you believe, from the evidence, that the 
plaintiff performed only a part of his undertaking under said 
agency, and that the part so performed by him was beneficial 
to defendants, and received by them, he will be entitled to 
recover whatever the proof shows the ssrvices actually per- 
formed by him were reasonably worth,” &c. 

There was a verdict and judgment for one thousand and 
sixty dollars, from which McCormick & Bros. appealed. 


Woods § Cols, for appellants. 
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Walton, Green ¢ Hill, also for appellants. 


Hare & Bledsoe, for appellee.—It is not enough that it is 
not clear that the verdict is right. It must be clearly wrong 
for the court here to disturb it. (Long v. Steiger, 8 Tex., 
462; Gamage v. Trawick, 19 Id., 64; Briscoe v. Bronaugh, 
1 Id., 340; Perry v. Robinson, 2 Id., 491; George v. Lemon, 
19 Id., 152; Oliver v. Chapman, 15 Id., 410; Wells v. Bar- 
nett, 7 Id., 587; Edrington v. Kiger, 4 Id., 93.) It must 
also be remembered that this is the third verdict in favor of 
the plaintiff below. 

The strangest position which possibly, as we conceive, 
could be taken was, that the plaintiff below, after Barnhill, 
the general agent of appellants, and Porter, their attorney, 
had taken the claims out of his hands, and he was allowed to 
exercise no further control over them, that it was still incum- 
bent on him to find out whether, or rather how many of, 
said claims Porter and Barnhill had collected sixty-five dol- 
lars upon, in order to recover in the suit. If they had failed 
to collect that amount on any of them, it was a fact pecu- 
liarly within their own knowledge, and should have been set 
up as a matter of defense by them, if it was any defense at 
all, which we do not admit; for by the terms of the contract 
between Bush and C. H. McCormick, which was continued 
with the appellants, they reserved the right to take the notes, 
accounts, &c., out of his hands whenever they saw fit; but in 
case they did so, they agreed to pay him a reasonable com- 
pensation, and the proof was that ten per cent. was reason- 
able, and there was no testimony to the contrary. The 
clause about the sixty-five dollars related only to the comple- 
tion of the contract by appellee; that is, in case he made the 
sales, took notes, and made collections. In that case, if the 
collections did not amount on any machine to sixty-five dol- 
lars, he was to receive nothing. But there was a-very differ- 
ent stipulation in the contract, in case the business was taken 


out of his hands. “It is further mutually agreed,” &c., 
13 
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“and in case of taking these papers and matters into his 
own possession and control, said McCormick shall account 
to said Bush in proportion to the services rendered,” &c, 
This clause in the contract is in addition to the clause about 
the sixty-five dollars, and entirely independent of it. The 
words, “it is further mutually agreed,” show that it can 
have no reference to the former part of the agreement about 
the amount to be collected before any compensation can be 
claimed, but is simply a provision to compensate Bush in case 
the matters are taken out of his possession. We contend 
that all charges asked or given by the court on this subject, 
which intended to convey the idea that it was incumbent on 
the appellee to show what amount had been collected by ap- 
pellants after the matter had been taken out of his posses- 
sion, were erroneous. 


Moore, Associate Justice.—The judgment in this case 
must be reversed, on account of the insufficiency of the evi- 
dence to warrant the verdict, and also for the instructions 
*given the jury by the court. 

To warrant a recovery by the plaintiff, upon the grounds 
of action alleged in the petition, it was incumbent upon him 
to establish, not only the fact that he was employed by the 
defendants, or. by some one authorized to contract for them, 
to act as their agent, as charged in the petition, but also, 
that he had rendered the defendants the services for which 
he claims compensation, and the amount of compensation to 
which he was entitled, by the terms and stipulations of said 
contract, for the services thus rendered. 

By the terms of the contract, as alleged in the petition, 
and as exhibited by the instrument of writing given in evi- 
dence by the plaintiff, and upon which he, in part, relies to 
maintain the action, it will be seen that the entire compen- 
sation which plaintiff was to receive for all the services to 
be performed by him, was only for ten per centum of the 
amount which, from the time, to wit, he might actually col- 
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lect on account of the sales made by him as defendants’ 
agent, provided, however, that no commissions whatever 
should be allowed him in cases where parties purchasing 
reapers, or reapers and mowers, failed to pay more than 
sixty-five dollars. It is also expressly stipulated in the con- 
tract, that the defendant “should at all times have the right 
to the exclusive and entire control over all orders, contracts, 
notes, assets, and accounts, accruing and growing out of the 
sales of said machines,” and, in case the defendants should 
take “these papers and matters” into their own possession 
and control, “they should account to and pay plaintiff in 
proportion to the services rendered by him previous to the 
closing of his connection with their business.” 

It is not pretended that the plaintiff rendered the entire 
service for which it is stipulated in said contract he should 
be paid ten per centum of the amount actually collected ; 
but his action is based upon the fact, that the defendants took 
said business out of plaintiff’s hands before its final com- 
pletion. Evidently, therefore, the plaintiff, by the language 
of the contract, has no right to claim the same compensation * 
for the services actually rendered, as was to have been paid 
him had the business remained in his hands, and he had 
fully completed and wound it up. By the contract, he 
agreed to accept, for the services actually rendered, the pro- 
portional value with that which it was stipulated he should 
receive for the entire service which he agreed to render. 

An examination of the statement of facts shows that there 
was no evidence whatever, submitted to the jury, from which 
they could determine the compensation to which plaintiff was 
entitled. The verdict of the jury, therefore, is not only un- 
supported by the evidence, but no verdict whatever in plain- 
tiff’s favor could be properly rendered upon it. The error 
in the verdict is not, however, justly attributable to the jury. 
It resulted, no doubt, from the instructions of: the court, to 
the effect, that should the jury find in favor of the plaintiff, 
they should allow him the reasonable value of the services 
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which he had rendered. And as plaintiff had been permitted 
to testify that the services which he performed for defendants, 
as their agent, were reasonably worth ten per centum on the 
gross amount of sales of said machines made by him for them, 
the verdict was but the legitimate conclusion to be deduced 
from an application of the instruction of the court to the evi- 
dence; but although this instruction would have been strictly 


correct and appropriate, in the absence of a contract between 
the parties, it was clearly inapplicable to this case, and, in 
effect, gave the plaintiff a different and greater amount of 
compensation for the services performed than he agreed to 
accept by his contract. 

We are also of the opinion that it was incumbent upon the 
plaintiff to have furnished evidence, tending to prove that the 
parties to whom he sold the machines, on account of which 
he brought this suit, were generally reputed in their neigh- 
borhood to be responsible for the amounts for which he con- 
tracted with them. He was only authorized by the contract 
to sell to men of this character, and it was necessary for him 

*to prove this fact, to throw upon the defendant the burthen 
of showing that the claims could not be collected. 

The construction placed by the court upon the act of 
December 17, 1861, allowing interest upon accounts, was, in 
our opinion, altogether erroneous. When the act is consid- 
ered in connection with other laws passed at the same session 
of the Legislature, and in the light thrown upon them by 
recurrence to the situation of the country at the time they 
were enacted, we think it quite obvious that it was the pur- 
pose of the Legislature to allow interest on accounts previously 
contracted, from and after the first day of January, after the 
enactment of the law, as well as upon such as should be con- 
tracted subsequent to its enactment; nor can we see that the 
Legislature was not fully authorized to enact such a law, if 
it saw fit to do so. 

The judgment is reversed and the case remanded. 


REVERSED AND REMANDED. 
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JoHN CAVANAUGH, ADM’R, v. RicHarD PETERSON. 


1. MORTGAGE,—It is no objection to a mortgage, under which title to 
land is claimed, when the mortgage is offered in evidence, that it 
was not recorded within three months after its execution, when the 
controversy is between parties to the mortgage. The statute (Pas- 
chal’s Dig., art. 4986) makes the mortgage valid as between the 
parties to it, whether recorded or not. 

2. LEVY—EXECUTION.—The sheriff is not required to take possession 
of land when he makes a levy, as he must of personal property, nor 
does he put the purchaser in possession. He is, therefore, not 
required to go upon land to levy an execution upon it. The levy of 
an execution upon land does not of itself disturb the possession of 
the defendant occupying it, nor does it operate a satisfaction of the 
judgment on which the execution was issued, until after a sale of 
the land for a sufficient amount. 

3. LEvY—SALE.—A defective entry of a levy does not vitiate a sale of 
land (there being a valid judgment, execution, and sheriff's deed) 
when the purchaser had no notice of, and did not participate in any 
fraud in making the levy. 

4, FRAUD—MORTGAGE—PURCHASER.—A purchaser at a sale under a 
decree foreclosing a mortgage upon land, the legal and equitable” 
title to which appeared from the recorded evidence of title to be in 
the mortgagor, acquires title, and is not affected by the fraud of the 
mortgagor in procuring his tithe, of which the mortgagee had no 
notice at the time the mortgage was executed. Notice of fraud in 
the acquisition of title by the mortgagor brought home to the pur- 
chaser before the purchase on foreclosure, will not affect his title, 
if the mortgage was valid in every respect, and the mortgagee had 
no notice of the fraud when he accepted the security offered by the 
mortgage. 

MoRTGAGE—FRAUD—LIEN.—When a mortgage of land has been 
received in good faith by the mortgagee, without any notice of a 
defect in the mortgagor’s title, the fact that the mortgage was not 
recorded until after a suit was brought against the mortgagor by his 





vendor to set aside the conveyance to the mortgagor for fraud, can- 
not affect the validity of the mortgage lien, when the vendor had 
acquired no new rights to the land in the interval before recording, 
and had not been induced by a want of notice of the mortgage to 
alter his position in regard to the land. 

6. FORECLOSURE—JURISDICTION.—Though the statute provides that a 
mortgage on land shall be foreclosed in the county where the land 





















198 CavanauGH v, Peterson. [Austin Term, 





Statement of the case. 





is situated, it does not follow that a judgment of foreclosure would 
be void if the mortgage were foreclosed in another county. The 
jurisdiction of the District Court being general, a judgment ren- 
dered by it, foreclosing a mortgage on land, though the land be not 
in the county in which the judgment is rendered, is binding and 
conclusive as between the parties to it, to the full extent of what 
is decreed, until appealed from or set aside. 

7. JUDGMENT CREDITOR—LIEN—PURCHASER.—A bona fide judgment 
creditor, without any notice of the equities of other parties, may 
sell land levied on, and if his judgment is rendered in another 

* county from that in which the land is situated, the lien attaches by 
the levy of execution, and a purchaser with notice at a sale under 
said execution acquires a good title. 


Tried below before the Hon. Rob- 





AppeaAL from Lamar. 
ert Taylor. 

This suit was brought at the Fall Term, 1868, of the Dis- 
trict Court of Lamar county, by Peterson, against James 
Walker and John Finch, to try title to a tract of 575 acres of 
land. Walker and Finch were tenants under Cavanaugh, 
(appellant’s intestate,) and at the October Term, 1868, on a 
suggestion of that fact, Cavanaugh was permitted to appear 
and defend. It was admitted by all, that until the 10th of 
September, 1860, the title to the land was in Cavanaugh. 
On that day, Cavanaugh and wife conveyed the land, with 
some personalty, to a patent sewing-machine man, by the 
name of Campbell, for an interest in his patent. In April, 
1861, Campbell executed to Dumble & Peel a mortgage on 
the land, which, being properly authenticated, was recorded 
September 23, 1861. Suit was brought by Dumble & Peel 
against Campbell, to foreclose the mortgage, in Harris county, 
on which judgment was rendered foreclosing the mortgage, 
in May, 1868. In the judgment, an order of sale was con- 
tained, which was accordingly issued, directed to the sheriff 
of Lamar county, June 10, 1868, and was levied on the land 
July 1, 1868. Under that order the land was sold August 4, 
1868, and bought by Peterson, who received a sherift’s deed, 
August 5, 1868. 

It appears that C. M. Cavanaugh, who had conveyed the 
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land to Campbell, brought suit to the Fall Term, 1861, in 
Lamar county, against Campbell, alleging fraud in the sale 
of the sewing-machine patent, on the part of Campbell, and 
asking a rescission and cancellation of the contract and of the 
deed, and restoration of title to the land. 

C. M. Cavanaugh died, and at the Spring Term, 1868, 
suit was revived in the name of the administrator, (the appel- 
lant.) At that term a jury was waived, and the cause being 
submitted to the court, Campbell was adjudged to have good 
title. On July 3, 1868, the parties filed an agreement, to the 
effect that the decree was rendered on a mutual mistake of 
facts, and it was set aside. The compromise decree seems 
to have been entered by the counsel of F. W. Miner, the 
agent and attorney of Campbell, and in Campbell’s absence. 
In that suit Peterson intervened, and afterwards withdrew 
his plea. At the Spring Term, 1869, a judgment by default 
was rendered, and afterwards a judgment nil dicit, on which 
a writ of inquiry was awarded, end a final judgment and 
decree rendered for the plaintiff, Cavanaugh. 

Such were the evidences of title exhibited by the parties 
to this suit. Many other facts connected with the suit by 
Cavanaugh against Campbell are omitted as unimportant in 
view of the opinion. There was a verdict and judgment for 
Peterson, from which Cavanaugh appealed. 


Maxey § Lightfoot, for appellant.—Appellee claims under 
the Campbell title. Hence, he cannot withstand this para- 
mount equity, unless he can place himself in the condition of 
an innocent purchaser, in good faith, for a valuable consider- 
ation fully paid, and without notice, actual or constructive, of 
the appellant’s prior equitable title. (Watkins v. Edwards, 23 
Tex, 443.) If he fails to support this character, then he 
inevitably fails in this suit. 

Was he without notice, actual or constructive, of the ap- 
pellant’s prior equitable title? To avoid the force of this, 
appellee claims that appellant is estopped from setting up 
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this prior equitable title by the decree at the April Term, 
1868, in favor of Campbell. This was his position in the 
court below, and, we think, the strongest one he can assume. 
We do not understand the doctrine of estoppel as coming to 
the aid of appellee. On the contrary, it is most fatal to his 
ease. Appellee is a privy of Campbell. 1st. Before appellee 
bought this land, before he had parted with a cent of his 
money, Campbell had, on the 3d day of July, 1868, acknowl- 
edged that the decree of April, 1868, was rendered upon 
mutual mistake of facts, and waived all rights under that 
decree, and agreed to reinstate the cause statu quo. This 
agreement was not by an attorney at law only, and, there- 
fore, Hutiman v. Cage does not apply, but was by an attor- 
ney in fact, fully empowered to represent him; and the 
well-known maxim, gui facit per alium facit per se, applies. 
Campbell, therefore, could not avail himself of estoppel. 
Can appellee—when this agreement was brought directly 
home to him from the block, before the bidding commenced, 
and when public announcement was made that the convey- 
ance had been obtained from C. M. Cavanaugh by fraud; 
that the congideration had wholly failed; that Campbell could 
not place himself in condition to comply, and that appellant, 
as administrator, would assert his title, and the man who 
bought would buy a law suit,—can appellee claim that he 
bought without notice? Can he plead as an estoppel a de- 
eree between appellant and Campbell, which both parties 
asserted to be founded in mistake, and which both parties 
agreed to set aside, notice of which agreement appellee had 
on the very day and before he bought the land? What are 
the essential requisites of estoppel? “But the rule of law 
is clear that, where one, by his words or conduct, willfully 
causes another to believe the existence of a certain state of 
things, and induces him to act on that belief, so as to alter 
his own previous position, the former is concluded from 
averring against the latter a different state of things as exist- 
ing at the same time.” This extract is taken from the opin- 
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ion of Lord Denman, C. J., in the case of Pickard rv. Sears, 
6 Ad. & E., 469. The case is pretty fully reported in Bige- 
low on Estoppel, 473, 474, 475, 476. Tested by this rule, is 
appellant estopped by the decree of April, 1868? Did the 
appellant, by his conduct, willfully or innocently, cause the 
appellee to believe the decree of that date in force, and that 
it would not be resisted? Did appellant induce appellee to 
act on that belief? By reason of that belief, so induced, did 
the appellee alter his previous condition? As all these ques- 
tions must be answered in the negative, we conclude that 
appellee gets no relief from that quarter. But the appellee 
must establish on this point not only that appellant had mis- 
represented or concealed some material fact, but that it actu- 
ally misled appellee. (Bigelow on Estoppel, 473.) 

If Cavanaugh and Campbell had made the agreement of 
July 3, 1868, to set aside the decree of the preceding Spring 
Term, and concealed it, or had even failed to give appellee 
notice thereof, and he had acted on the faith of that decree, 
there might have been grounds of complaint; but he had 
full notice, as shown by the excluded testimony of Captain 
Miner and Judge Bennett, reserved by bill of exceptions. 
If appellant had been silent at the sale, the appellee would 
have had a better case. “A party who negligently or cul- 
pably stands by and allows another to contract, on the faith 
and understanding of a fact which he can contradict, cannot 
afterwards dispute that fact in an action against the person 
whom he has himself assisted in deceiving.” (Gregg v. 
Wells, 10 Ad. & E., 90.) 

Did appellant, negligently or culpably, stand and allow 
appellee to contract on the faith of the decree of April, 1868, 
without warning him that the parties to that decree ‘had 
agreed to set it aside? Did he not in fact warn him to put 
no faith in that decree? Did he not tell him if he bought, 
he bought a lawsuit? “A waiver” has been aptly defined, 
“an intentional relinquishment of a known right.” Did not 
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Campbell, if he had any rights in the decree of April, 1868, 
intentionally and knowingly relinquish them ? 


V. W. Hale & W. B. Wright, for appellee.—At the time the 
mortgage was executed by Campbell to Dumble & Peel, (for 
money then borrowed,) Campbell’s title to the land in con- 
troversy was clear upon the record, and he was holding, under 
a warranty deed from C. M. Cavanaugh, appellant’s intestate, 
and no suit had at that time been instituted by Cavanaugh 
against Campbell to cancel the deed, or rescind the contract 
for fraud, or for any other cause. Hence, Dumble & Peel 
were induced to loan money on the validity of said warranty 
deed, without any constructive notice of Cavanaugh’s equi- 
ties, or that any fraud had been practiced upon him by 
Campbell; and Cavanaugh, having trusted Campbell and 
placed in his hands the means of obtaining the money from 
Dumble & Peel, must, if any one, be the sufferer. 

It is not pretended that Dumble & Peel had any actual 
notice of any latent equity in C. M. Cavanaugh at or before 
the date of the execution of the mortgage by Campbell to 
them on the land in controversy, and which mortgage was 
promptly recorded in Lamar county. 

To defeat the title of the appellee to the land is, in effect, 
to prevent Dumble & Peel from subjecting the land to the 
payment of their debt, which would be a fraud upon them, 
of which they had no notice when they loaned the money to 
Campbell. Nor could they have discovered any title, legal 
or equitable, remaining in C. M. Cavanaugh, by the use of 
the greatest degree of diligence in the examination of the 
title to the land. 

The equities of the appellee Peterson, rise as high as those 
of Dumble & Peel, whose title and equities he purchased at 
a judicial sale, upon a valid judgment, valid order of sale, 
and a valid, legal, and regular sale under it. 

Again, this is a question of a mortgage lien; not one of 
notice. The execution and delivery of the mortgage by 
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Campbell to Dumble & Peel created and fixed a valid lien 
upon the land, that continued and followed it down through 
the judgment of foreclosure and order of sale to the ap- 
pellee’s purchase. If this view is not correct, then a mort- 
gage does not create an absolute, but only a conditional 
lien. 


Roserts, Carer Justice.—Appellee Peterson brought a suit 
of trespass to try title for 575 acres of land in Lamar county 
against two persons in possession, and appellant John Cava- 
naugh, as administrator of the estate of C. M. Cavanaugh, 
intervened, as their landlord, and made a defense to the 
action, as the defendant, claiming the land for the estate. 
A verdict and judgment were rendered for the appellee 
Peterson. 

The title of Peterson, as adduced in evidence, was as fol- 
lows: a deed from C. M. Cavanaugh and wife, for the land, 
on the 10th day of September, 1860, to Campbell; a mort- 
gage on the land, to secure payment of a note of $1,000, 
from Campbell to Peel & Dumble, executed on the 24th of 
April, 1861, and recorded in Lamar county, on the 23d of 
September, 1861; a judgment, in favor of Peel & Dumble, 
on the note, with foreclosure of the mortgage in Harris 
county, on the 6th of May, 1868; an execution, ordering 
the land to be sold, issued on said judgment, on the 10th of 
June, 1868; a levy on the land: by the sheriff of Lamar 
county, and a sale by him, on the 4th of August, 1868, to 
Richard Peterson, for $230, which was paid to the sheriff, 
and a deed for the land executed by the sheriff to Peterson; 
a judgment of the Lamar county District Court, in favor of 
Campbell, in a suit by John Cavanaugh, as administrator, 
for the land, rendered at the Spring Term, 1868, (23d April.) 

Appellant proved, by the sherift, that he entered the levy 
on the execution, in the city of Paris, in Lamar county, and 
did not go upon the land to make the levy, and did not take 
possession of the land. 
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These were the facts before the jury on the trial. 

The appellant objects to the chain of title made out by the 
appellee, upon two grounds: First, because the mortgage was 
not recorded within three months after its execution; and, 
second, because the judgment having been rendered in 
Harris county, and not being a lien upon the land in Lamar 
county, and the lien of the mortgage being lost by its being 
merged in the judgment, the levy was null and void because 
the sheriff did not go upon the land to make the levy. 

The first ground, in view of the evidence before the jury, 
is answered by our statute, which makes the mortgage valid, 
as between the parties, from its date, whether recorded or 
not. (Paschal’s Dig., art. 4986.) | 

In support of the second ground, that the sheriff, to make 
a valid levy in such a case, must go upon the land, we are 
referred to the case of Leland v. Wilson, 34 Tex., 94. This 
court, upon a full consideration of that case, in connection 
with the adverse views often held by the court previously, 
has decided directly the contrary more than once. (Cun- 
diff v. Teague, 46 Tex., 475; Catlin v. Bennatt, 47 Tex., 
165.) 

The sheriff does not take possession of the land, as he 
must, of personal property, when he makes a levy, nor does 
he put the purchaser in possession. It would be useless, 
therefore, to go on the land to levy the execution; and such 
has not been the practice in this State. 

The court charged the jury, in effect, that it was unneces- 
sary for the sheriff to have gone upon the land in order to 
make the levy valid, because the mortgage lien continued 
up to the time of the sale. It is immaterial whether that 
was a correct reason or not, for excusing the sheriff from 
not having gone upon the land to make the levy, as he was 
excused from doing it, without any reason existing for not 
doing it. It has long been the well-established doctrine of 
this court, that a levy of an execution levied upon land does 
not disturb the possession of the defendant in the execution, 
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and that it is not a satisfaction of the judgment, without a 
valid sale of the land for a sufficient amount. (White »v. 
Graves, 15 Tex., 187; Townsend v. Smith, 20 Tex., 470.) 

It has also been held that a defective entry of levy does 
not vitiate a sale of land, there being a valid judgment, exe- 
cution, and sheriff’s deed, where the purchaser had no notice 
or participation in any fraud in making the levy. (Coffee v. 
Silvan, 15 Tex., 358; Riddle v. Bush, 27 Tex., 676.) 

In reference to the facts in evidence before the jury on the 
trial, there is no error in the judgment in favor of Peterson, 
the appellee. 

It is contended that the evidence offered by the appellant, 
and excluded by the court, upon exception thereto, consti- 
tuted a full defense in favor of appellant, and that the court 
erred in its exclusion from the jury, which appears by the 
several bills of exceptions taken by appellant contained in 
the record. 

The evidence excluded was, that the deed, executed by C. 
M. Cavanaugh and wife to Campbell for the land, was with- 
out consideration, and made upon fraudulent and false rep- 
resentations sufficient to set it aside; that said Cavanaugh 
instituted a suit, in the District Court of Lamar county, 
against Campbell, in May, 1861, before Peel & Dumble’s 
mortgage was recorded, to set aside and annul said deed, and 
recover back the land; that the judgment, in 1868, in favor 
of Campbell, against the administrator of Cavanaugh, the 
appellant, before the sheriff’s sale, was rendered upon a 
compromise founded upon a mistake of fact, which was, that 
Campbell had control of the said mortgage; that on account 
of said mistake, the attorney in fact of Campbell had agreed, 
in writing, with John Cavanaugh, the administrator, to set 

-aside said judgment, and reinstate the case in court; that said 
written agreement was not filed in the clerk’s office with the 
papers of said cause, because of the absence of the clerk; 
that at the sale of the land by the sheriff, public notice of all 
these facts were given by the attorney of the administrator 
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in the hearing of Peterson, who bought the land with full 
notice of them; that when, at the succeeding term of the 
court, the said judgment was set aside and the cause was 
reinstated on the docket, Peterson, by leave of court, inter- 
vened, and afterwards, by leave of court, withdrew his inter- 
vention, and that subsequently a judgment was rendered in 
favor of John Cavanaugh, the administrator, against Camp- 
bell for the land. 

But there was no evidence offered tending to show that 
Peel & Dumble, at the time the mortgage was executed, 
had any notice of the fraud of Campbell in purchasing the 
land from Cavanaugh in 1861, nor was there any evidence 
offered tending to show that the mortgage was not valid in 
every respect. 

Without some such evidence, all that which was offered 
as a defense was insufficient, and might well have been re- 
jected by the court as not competent to affect the rights of a 
purchaser under the mortgage foreclosure, whatever notice 
of those facts he might have had at the time of the sale by 
the sheriff. The mortgage being valid and binding, as be- 
tween Campbell, Peel & Dumble, and Cavanaugh, at the 
time it was executed, the fact that it was not recorded until 
after the suit was brought by Cavanaugh against Campbell, 
to recover back the land for fraud in the original trade for it, 
did not affect the validity of the mortgage lien. Cavanaugh 
had acquired no new rights to the land in the meantime 
before the recording, nor had he been induced, by want of 
notice of the mortgage, to do anything or change his position 
in regard to the land. 

The statute provides for a mortgage on land to be fore- 
closed in the county where the land is situated. It does not 
follow from that, that a judgment of foreclosure would be 
void, if it was foreclosed in another county, the District Court 
having general jurisdiction of the subject-matter—the debt, 
and the mortgages to secure it. That judgment, being ren- 
dered in Harris county, was binding, and not being appealed 
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from or set aside, was conclusive, as between the parties to 
it, to the full extent of what was decreed. The land still 
stood upon the record as the property of Campbell, and there 
was no evidence that, even up to the time of the sale by the 
sherift, Peel & Dumble had any right to conclude that it 
was not Campbell’s land upon which they were enforcing 
their judgment. 

At the time the judgment of foreclosure was rendered, 6th 
of May, 1868, the land was Campbell’s, by a judgment in his 
favor, 23d April, 1868, as well as by deed of 1861, and so 
stood, uncontroverted, up to the time of the levy and sale of 
the land by the sheriff, 4th of August, 1868, so far as the title 
appeared of record. No bad faith can be imputed to Peel 
& Dumble, in any respect, in enforcing their lien. 

The question, then, is, would notice, given at the sheriff’s 
sale, that Campbell had a voidable title to the land, which 
might be set aside by a revival and prosecution of a suit for 
that purpose, prevent a purchaser, at said sale, from getting 
a good title to the land? The court has held, that a bona 
fide judgment creditor, without any notice of the equities of 
other parties, may sell the land levied on; and if his judg- 
ment is rendered in another county from that in which the 
land is situated, the lien attaches by the levy of the execu- 
tion, and that a purchaser with notice, at a sale under said 
execution, would acquire a good title. (Grace v. Wade, 45 
Tex., 522, and other cases.) 

The judgment of Peel & Dumble, decreeing the mortgage 
lien on the land, in its fofce and effect, related back to the 
date of the mortgage, the validity of which gave character 
to the judgment, in respect to the lien decreed by it. It was 
conclusive in perpetuating and enforcing the original validity 
of the lien, as against Campbell. If Cavanaugh, when he 
brought the suit against Campbell to recover back the land, 
in April, 1861, had brought Peel & Dumble, as parties, into 
the suit, the fact of the mortgage not having been recorded 
up to that time, would not have been a ground for defeating 
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the lien of the mortgage; and, therefore, if Peel & Dumble 
had notice of the suit of Cavanaugh against Campbell for 
the land, that would be no obstacle to the enforcement of 
their lien, while Campbell had the legal title to, and the pos- 
session of the land, which he did, up to and after the time of 
the judgment foreclosing the mortgage against the land in 
the hands of Campbell. Having obtained such a judgment 
and decree for the sale of the land as the property of Camp- 
bell, they had a right to an execution, with an order of sale, 
in order to collect the money adjudged to them. They occu- 
pied the position, then, of judgment creditors, with a valid 
lien decreed in their favor upon the land. If notice to the 
purchaser, of any equity of Cavanaugh, which might render 
Campbell’s title voidable, could prevent a valid sale of the 
land, it would render useless their judgment enforcing the 
valid lien, and they would have a recognized right without a 
practicable remedy. The purchaser at such a sale, notwith- 
standing the notice, stands in the place of the creditor, who 
has a judgment enforcing a valid lien upon the land, and 
gets a good title. 
Judgment affirmed. 
AFFIRMED. 





Joun F. Gorpon v. THe State or TEXAs. 


SHERIFF, REMOVAL OF.—Under the Constitution ef 1876, which per- 
mits the removal of a sheriff from office only when the grounds of 
removal are set forth in writing, and found to be trne by the verdict 
of a jury, this court will not affirm a judgment which provided for 
the removal of a sheriff without the intervention of a jury in 1875. 
On the return of the cause to the District Court, after affirmance, 
that court would have no power under the Constitution to carry out 
the judgment. 


AppraL from Guadalupe. Tried below before the Hon. 
John P. White. 


This was a proceeding instituted on the 3d day of July, 
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1875, by the district attorney for the county of Guadalupe, to 
remove John F. Gordon from the office of sheriff, for official 
misconduct and neglect of official duty. On the trial, in 
July, 1875, the presiding judge, without the intervention of 
a jury, the case being submitted to him, after hearing the 
evidence and arguments, adjudged that Gordon was unfit 
longer to hold the office of sheriff, and that the office was 
vacant. From this judgment Gordon appealed. The judg- 
ment was rendered on the 15th of October, 1875. This 
decision was rendered by the Stipreme Court on the 4th of 
May, 1877. The Constitution of 1876 provides, (art. 5, sec. 
24,) “county judges, county attorneys, clerks of the District 
and County Courts, justices of the peace, constables,’ and 
other county officers, may be removed, by judges of the 
District Court, for incompetency, official misconduct, habitual 
drunkenness, or other cause defined by law, upon the cause 
therefor being set forth in writing, and the finding of its 
truth by a jury.” 


W. E. Goodrich, for appellant. 
No briefs for appellee have reached the Reporters. 


Roserts, Cuter Justicr.—This suit must be dismissed for 
the want of jurisdiction. The peculiar and summary power 
to remove the sheriff, conferred by the Constitution of 1869, 
does not now exist. (Sec. 18, art. 5, Const. 1869.) 

The remedy for a removal of the sheriff and other county 
officers, prescribed in the Constitution of 1876, is different, 
in that it requires the facts constituting the grounds of 
removal to be presented in a written charge, and to be found 
to be true by a jury. (Sec. 24, art. 5, Const. 1876.) The 


District Court would, therefore, have no power to carry into 


effect the judgment of this court, if it was affirmed here, and 
sent back there. In addition to this, the term of office of the 
sheriff has long since expired, and a decision would be use- 


less and inoperative. Diewrsenp 
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L. Moore et at v. WM. MUSE ET AL. 


1. If the clerk of a court, whether through a mistaken conception of his 
duty, or the willful disregard of the rights of a party to a suit, 
refuses to issue any writ or process to which such party is entitled, 
he may be compelled to do so by motion in the case in which such 
writ or process should have been issued. 

2. The same remedy exists to compel the discharge of any official duty 
Which the clerk may neglect or refuse to discharge, to the injury of 

.a party litigant. A proceeding by motion is the most economical 
and prompt means of redress to which the injured party can have 
recourse, and is the most effective means of invoking the punitory 
power of the court over its derelict and recusant officers. 

3. The party injured by a neglect of ministerial duty by the clerk, may 
also maintain an action for damages thereby sustained; or, he may, 
by a suit in the nature of a mandamus, compel the officer to per- 
form the neglected duty. If the latter remedy be resorted to, the 
clerk is a necessary party, and often the only proper party, against 
whom it should be invoked, and though he may have no personal 
interest in, the performance of the act sought to be enforced by 
mandamus, his right of appeal from the judgment rendered against 
him exists. 

4. A clerk who issues a writ of supersedeas in a cause pending in error 
in the Supreme Court, in which the writ of error bond was executed 
for a sum which was not equal to double the value or amount of 
the judgment order or decree upon which the writ of error was 
obtained, acts in plain violation of a positive command laid upon 
him by the statute, and may be compelled, by mandamus, to issue 
the proper process to enforce the judgment from which the writ of 
error was prosecuted. 





Apprat from Washington. Tried below before the Hon. 
E. B. Turner. 

This was a suit to compel, by mandamus, the defendant 
J. L. Moore, district clerk, to issue an order of sale upon a 
judgment rendered in the District Court of W 
county, February 5, A. D. 1875, in favor of one Muse et al. 
v. Burke, for $1,811.90, gold, with foreclosure of vendors’ 
lien upon two hundred and eighty-nine and two tenths acres 
of land. 

Upon said judgment, an order of sale was issued Novem- 
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ber 6, 1875. On the 4th of December, 1875, Burke and 
wife filed their petition for writ of error, to remove the cause 
to the Supreme Court for revision and correction of errors in 
said judgment, and filed at the same time an error bond, pay- 
able to Muse ef al., in the sum of $100 only. Previous to the 
filing of the petition for writ of error and error bond, on the 
5th day of November, A. D. 1875, an order of sale had been 
issued to the sheriff of Washington county, under said judg- 
ment. Upon filing the petition for writ of error and error 
bond, R. A. Harvin, then clerk*of the District Court, issued 
a supersedeas, restraining the sheriff from executing said order 
of sale, whereupon the sheriff desisted, and returned the order 
of sale, stating his action, December 6, 1875. On the 23d 
of May, A. D. 1876, the appellees filed their application for 
mandamus, to compel J. L. Moore, successor of R. A. Harvin, 
clerk of District Court, to issue execution, under and by 
virtue of the judgment and foreclosure against Burke and 
wife. . 

Moore answered, that he was informed and believed the 
bond filed was sufficient to perfect the appeal; that the same 
had been approved by his predecessor, Harvin, upon the 
approval of which the jurisdiction of the Supreme Court 
attached; and asked that he might be protected, in any order 
made therein, from future liability. 

Burke and wife demurred generally and specially to plain- 
tiffs’ petition for mandamus, and answered, alleging that the 
judgment sought to be enforced was secured by foreclosure 
on land worth $4,335; that the validity of the lien was not 
controverted, nor the amount of the judgment, but that the 


judgment was erroneously rendered, as against the wife, J. L. 
Burke; that a sale of the said land, pending the appeal, 
would work great and irreparable loss; and if the said bond 
was “ informal or insufficient,” that they be permitted to cor- 


rect the same, so far as might be necessary. 
To these answers, plaintiffs demurred, in the form of a 
“motion to strike out,” and judgment was rendered upon 
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this motion, and at the same time a peremptory mandamus was 
granted. To this all the defendants excepted, and gave notice 
of appeal—Moore being the only one who perfected the 
appeal by giving bond. 

The character of the errors assigned is indicated by the 
opinion. 


P, H. and J. T. Swearingen, tor appellant.—If the error 
bond be insufficient, had the district judge jurisdiction, in a 
proceeding for mandamus, to adjudicate its sufficiency or in- 
sufficiency ? 

First, the bond had been approved by defendant Moore’s 
predecessor, December 4, 1875, in the exercise of his official 
discretion. It differed from the statutory cost bond required in 
Paschal’s Dig., art. 1493, although it does not contain an ex- 
press recital that the obligors are unable to give bond in double 
the amount of the money judgment against them. This omis- 
sion, in the language of Chief Justice Roberts, “ is an irregular- 
ity that does not render the bond a nullity.” (Ridley v. Hender- 
son, 43 Tex., 137.) In this case (Ridley v. Henderson) there 

yas a judgment foreclosing attachment lien; the cost bond 
by which the appeal was perfected, was not given by the 
party against whom the money judgment was rendered; and 
so far as the facts are shown in the opinion, the bond was in 
all essentials like the bond in the case at bar. Mundamus 
was granted, requiring the clerk, Ridley, to issue execution 
and order of sale. The clerk appealed. Chief Justice Rob- 
erts, delivering the opinion of the court, says: “The clerk 
acted correctly in refusing to issue the order for the sale of 
the said land, and the District Court erred in requiring 
him to do it in this mandamus proceeding. The clerk had a 
right to appeal from the judgment rendered against him, as 
was held by this court, in the case of Royston v. Griffin, 42 
Tex., 566.” (Ridley v. Henderson, 43 Tex., 137.) Upon 
the authority of this case, the defendant Mou acted and 
appealed, and, we submit, ought to be sustained. 
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Appellee’s counsel seem to attach some importance to the 
use of the term “ supersedeas,” as it appears in the preamble 
to the bond. If the bond is a substantial compliance 
with article 1493, Paschal’s Dig., although it “does not 
operate as a supersedeas—for the party is still entitled to such 
process as will authorize the sheriff to take possession of the 
property designated by the statute,—it does suspend the power 
to sell.” «The order of sale would confer no authority to sell 
if the bond given was such as the statute prescribed.” (See 
opinion by Judge Gould, Ledbetter v. Burns, 42 Tex., 511.) 

We submit that, “appeal perfected,” “writ of error per- 
fected,” in any of the modes pointed out by statute, are, for 
all practicable purposes, each being in the fact, a supersedeas, 
in so far as either most assuredly suspends a sale. (Ledbet- 
ter v. Burns, 42 Tex., 511; Ridley v. Henderson, supra.) 


Walton, Green & Hill, for appellees.—The cases cited by 
appellant’s counsel are not at all applicable, either as author- 
ity or in principle. 

Ridley v. Henderson, 43 Tex., upon which the whole fabrie 
of the appellant’s brief turns, was— 

(1) An appeal case. This is a case brought here by writ of 
error, and a bond executed under one law cannot be made to 
apply to another. (Janes v. Langham, 29 Tex., 416,417.) 


(2) The bond in that case was sufficient as a cost bond, 
under Paschal’s Dig., art. 1492, and the suit there was for 
the recovery of title to land; and the Supreme Court had 


acquired proper jurisdiction, and supersedeas was given by 
force of the law itself. In this case, not only was the bond 
insufficient, under the section governing writs of error and 
supersedeas, but the suit was not for the recovery of land. 
The title of the land was not disputed, and the judgment was 
only for money and for foreclosure of the vendors’ lien. No 
supersedeas could be brought, except by compliance with the 
law. (Paschal’s Dig., art. 1495.) 

(3) The law under which this bond was given declares that, 
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unless the bond be for double the amount of the debt., &e., 
no such writ of error shall operate as a swpersedeas, nor shall 
any supersedeas issue. The question in the cases ‘cited was 
concerning the jurisdiction of the District Court to act; and 
because the District Court did not have jurisdiction to act, in 
one case, (Ledbetter v. Burns, 42 Tex., 509,) the second order 
of sale, pending the appeal, was held to be void; and in the 
other case (Ridley v. Henderson, 43 Tex., 136) the clerk had 
the right to appeal. In each case the question turned on the 
proposition, whether the act of the District Court was void, 
for want of authority. 

But in this case, even if the bond given was sufficient, as 
a cost bond, under article 1517, or would bring up the record 
under article 1495, still the statute declared that it should 
not “operate as a supersedeas,” nor should the “ supersedeas 
issue.” 

There was no question but that the supersedeas issued con- 
trary to the direct provision of law, and was void. The 
refusal of the clerk to issue the order of sale, on the applica- 
tion of the plaintiffs in the judgment below, rendered him 
liable to the proceeding by mandamus. It was the only pro- 
ceeding that could have been resorted to, and the judgment 
of the District Court was strictly within its jurisdiction. 

The principle then is, that the clerk of the court has no 
right of appeal from the order of the district judge, direct- 
ing him in his ministerial duty, in a case where the clerk is 
not interested, unless it be that the act of the court so direct- 
ing him is void, for want of jurisdiction; and in such case 
he might have continued to refuse to perform the act required 
without appeal, and, on appeal, he would have been relieved 
of punishment by the court for contempt. (Holman v. The 
Mayor of Austin, 34 Tex., 669.) 

The order must be clearly void, to justify the officer to 
refuse his obedience; and in this the officer depends on his 
judgment, and risks the consequences. So, in such case, to 
avoid the probability of being punished for contempt, the 
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court, in Ridley v. Henderson, allowed .the officer to appeal. 
On no other principle could the appeal be justified. 

The case of Royston v. Griffin, 42 Tex., 566, cited by.the 
appellant, was a case wherein the clerk was directly inter- 
ested, as it was a suit for his office, and by no means war- 
rants the general conclusion, that the clerk of the court has 
the right of appeal from the orders of the court directing him 
as to his duty. 


Moore, Associate Justice.—The clerk is an officer of the 
court, and in the discharge of his mere ministerial duties in 
issuing mesne or final process, is subject to its direction and 
control. And if, in any case, through a mistaken conception 
of his duty, or willful disregard of the rights of a party to an 
action, he refuses to issue any writ or process to which such 
party is justly entitled, he may no doubt be compelled to do 
so by the court, by a motion in the ease to which such writ 
or process properly belongs. And, if the judgment or order 
of the court on such motion can be brought to this court for 
review, either by appeal or writ of error, it can only be done 
by a party or privy to the suit to which such writ pertains, 
and whose interest is in some way affected by its and not by 
the clerk who is ordered by the court to issue such writ. 

And where the clerk neglects or refuses to discharge any 
of his official duties to the injury of either party to the suit, 
or obstructs and delays the due course of proceeding in a 
case, this seems to be the most economical and prompt means 
of redress to which the party injured can in general have re- 
course, as well as the most efficacious means of invoking the 


punitory power of the court over its derelict or recusant 
officer. ' 


No doubt the party interested in the due performance of 
such official duty, if he has sustained an injury by such ne- 
glect or refusal of the clerk to perform his plainly required 
ministerial duty, may maintain an action for the damage 
thus sustained. Or he may, by a suit in the nature of man- 
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damus, compel the officer to discharge his duty, and issue the 
requisite process to which he is entitled. But where this 
course is resorted to, the clerk is, of course, a necessary party 
to the action, if, indeed, he is not often the only absolutely 
essential party against whom it should be brought. And, 
although he may not be interested in the subject-matter to 
be affected by the writ or process which he is commanded to 
issue, it cannot be denied that he is bound by, and hence has 
an interest in the judgment. And, if a proceeding of this 
kind is to be regarded as a suit, (Marbury v. Madison, 1 
Cranch, 137,) the right of appeal cannot be denied him. <Ap- 
pellant has equally as great an interest in this judgment as 
has any other officer who is required by*a peremptory man- 
damus to perform a ministerial act, which is plainly required 
of him in the proper discharge of his official duties. The 
right of appeal in such suits by the officers against whom 
they are prosecuted, although they are in no way interested 
in the matter or thing which they are commanded to do, has 
been too often recognized and sanctioned by the action of 
this court to be now regarded as an open question. We see 
no reason why a clerk, when made a defendant in a like ac- 
tion, shall be regarded as an exception from the general rule, 
and he has not been heretofore so treated. (See Ridley v. 
Henderson, 45 Tex., 135.) 

There can be no pretense that the writ of error bond upon 
which the judgment recovered by Muse and others against 
Burk and wife was brought to this court, is such as is required 
by the statute, if the writ of error is intended to operate as 
a supersedeas, (Paschal’s Dig., art. 1495.) It is true, if the 
vase had been taken up by appeal, and a bond in like amount 
and penalty had been given, although it would not, accurately 
speaking, operate as a supersedeas, (Paschal’s Dig., art. 1491,) 
yet it would have suspended the enforcement of the judg- 
ment, pending the appeal. (Paschal’s Dig., art. 1493; Led- 
better v. Burns, 42 Tex., 508.) But though we see no good 
reason why the rule should not be the same, whether the 
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judgment is brought to this court for review by writ of error 
or appeal, yet, evidently, no like provision has been made by 
the Legislature in respect to writs of error, and it is not 
within our province to do so. The statute says, in plain and 
positive language: “No such writ of error shall operate as a 
supersedeas, nor shall a supersedeas issue with any such writ 
until the party obtaining the same shall file with the clerk 
issuing such writ of error, his obligation, with good and suf- 
ficient security, to be approved by the clerk, payable to the 
adverse party, in a sum equal to double the value or amount 
of the judgment, order, or decree upon which the writ of 
error is obtained.” Unquestionably, therefore, the clerk who 
took this bond had¢no authority to issue the writ of super-_ 
sedeas ; and it cannot be denied that he did so in plain viola- 
tion of a plain and positive command laid upon him in the 
statute. It was also manifest to appellant, from records of 
his office, that the judgment had not been superseded; and as 
it had not, it was clearly his duty, when called upon by the 
plaintiff, to have issued the proper process to carry it into 
execution. 

It follows, that the judgment of the court commanding and 
requiring appellant to perform this duty, and issue the proper 
process for the enforcement of its judgment, is correct, and 
it is therefore affirmed. 

AFFIRMED, 


WaALTER CusTARD Vv. Joun J. MusGROVE. 


1. TRESPASS TO TRY TITLE—PLEADING.—Where a defendant, in tres- 
pass to try title, files a special plea, setting up title in himself, and 
setting out his title, he is confined in his defense to the title set up 

by him, and in such case the general denial or plea of not guilty, 

which he may have also pleaded, is thereby waived. This rule, in 
practice, has not been regarded as applicable to a plea by the defend- 
ant of title under the statute of limitations, which the statute requires 
shall be specially pleaded. 
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2. PLEADING—TRESPASS TO TRY TITLE.—The rule that a defendant 
in trespass to try title, who pleads specially, setting up title to 
himself, will be confined in his defense to the title set up by him, is 
not changed by the fact that the special plea begins with a denial 

- that plaintiff ever had any right or title to the land in controversy, 
for that would only be, in effect, a repetition of the plea of general 
denial. 


Apprat from Travis. Tried below before the Hon. J. P. 
Richardson. 

The opinion states the case. 

A number of questions were raised on exception, and pre- 
sented in the assignment of errors in this case, which were 
argued at some length on both sides; but since the decision 
turned on a single point, reference to tHem is omitted. 


W. Billups, for appellant. 


Sheeks § Sneed, for.appellee.—In this action it was neces- 
sary for the plaintiff to deraign title to himself from the sover- 
eignty of the soil, or from the common source, and show that 
it was the common source, and also that the land claimed by 
him was the same possessed by the defendant, before he 
could recover. (Acts of 1871, p.3; Stroud v. Springfield, 28 
Tex., 650.) He did none of these. 

His only evidence was— 

1. A deed from the sheriff of Travis county, conveying all 
the land to Walter Custard, plaintiff, William Custard, jr., 
and Mary Custard. 

2. A deed from William Custard, sr., conveying the same 
land to the same parties. 

3. The testimony of H. C. Eans, to the effect that he was 
the husband of Mary Eans, formerly Mary Custard, sister of 
the plaintiff. This was all the evidence in the case. On that 
proof alone it was clearly the duty of the court to instruct 
the jury to find for the defendant. 


Rozerts, Cuter Justice.—Appellant brought suit against 
appellee, to recover one third interest in lots 4, 5, and 6, in 
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block 146, in the city of Austin. His action was, in form, 
trespass to try title, with a prayer for damages and for parti- 
tion. 

The appellee answered by a general denial, a plea of not 
guilty, and a special plea of superior title in himself to the 
entire interest in the lots. 

The special plea alleged that said lots, with other lots and 
tracts of land, formerly belonged to appellant Walter Custard, 
his brother William, and his sister Mary Eans, as tenants in 
common; that after Mary Eans’s marriage, and while appel- 
lant was still a minor, a division of property was made be- 
tween them, with the consent of his father, his natural guard- 
ian, in which these lots were conveyed by William Custard, 
jr., then adult, and by the father, William Custard, sr., to the 
sister, Mary Eans, in severalty. In consideration of which 
the brother, William, and his sister Mary, joined by her hus- 
band, conveyed to appellant “the undivided one sixth of the 
north half of lot 3, and the south half of lot 4, in block 83, in 
the city of Austin,” together with a half interest in her share 
in her deceased mother’s estate, &c.; that said interest in said 
lots, so conveyed to appellant, was more valuable than the 
lots conveyed to the sister; that Mary Eans and her husband 
conveyed said lots, Nos. 4, 5, and 6, in block 146, in the city 
of Austin, to appellee, for a valuable consideration, and that 
he had since put permanent improvements upon them, of the 
value of $1,000; and that since appellant had become of full 
age, he, said Walter Custard, had fully confirmed said divi- 
sion by selling his interest in the lots set apart to him in the 
division. 

The question in this case is, did not the burthen of proof 
rest upon the defendant Musgrove, he having pleaded title 
in himself, derived as to the third interest sued for, from the 
plaintiff Walter Custard. If so, the court erred in directing 
the jury to find a verdict for the defendant, the defendant 
having adduced no evidence in support of his special plea, 
and, in fact, no evidence at all. Since the decision of the 
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case of Rivers v. Foote, 11 Tex., 670, it has been regarded 
as substantially settled, that when a defendant, in an action 
of trespass to try title to land, files a special plea, setting up 
title in himself, and setting out his title, he is confined in his 
defense to the title set up by him, and that the general denial, 
or plea of not guilty, that he may have pleaded also, is thereby 
waived. That rule has been directly affirmed by a late deci- 
sion of fhis court. (Shields v. Hunt, 45 Tex., 424.) This rule 
may not apply to a claim of title under the statute of limita- 
tions, which is required by law to be specially pleaded. In 
practice it has not so been applied; that plea and ibe plea of 
not guilty being often found together without objection. 

In this case there seems to have been an effort to avoid the 


force of this rule, by commencing the special plea with a 
denial of the fact that plaintiff ever had any right or title to 
the lots in controversy. That, however, could not have any 


other effect than a mere repetition of the general denial 
previously pleaded. 

This error of the court being decisive of the case, the other 
questions are not of sufficient importance to require any 
discussion. 

Judgment reversed and remanded. 


REVERSED AND REMANDED. 





Mary JENKs v. EpwarpD JENKS. 


NOTARY PUBLIC—AFFIDAVIT.—There is no statute conferring on nota- 
ries public a general power to administer oaths and take affidavits. 
Such a power is not one of the incidents of the office of notary 
public, under the law-merchant, and, as it is not, dy the statutes of 
Texas, conferred on notaries of other States, an instrument pur- 
porting to be an affidavit, executed before a notary public of another 
State, by an appellant, stating an inability to.give bond, with seeu- 
rity, for costs, is not an affidavit, within the meaning of the statute. 
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ApprEaL from Guadalupe. Tried below before the Hon. 
Everett Lewis. 

In this suit, Mary Jenks, the appellant, after judgment in 
the court below, attempted an appeal. No appeal bond was 
executed, but there is, in the record, what purports to be an 
affidavit, made by Mary Jenks, before one M. H. Stephens, 
who signs his name “ M. H. Stephens, notary public, within 
and for Clark County, Iowa.” In this statement of Mary 
Jenks, thus made in the form of an affidavit before Stephens, 
she states that she is unable to give the bond and security for 
costs, required by law, to perfect her appeal. 

A motion was made to dismiss, because there was no 
appeal bond, and no affidavit which would excuse its exe- 
cution. 


John Ireland, for the motion. 


Gov tp, Associate Justice.— Whilst the laws of this State 
empower notaries public of other States to take depositions, 
to take affidavits authenticating claims against estates, and 
to take the proof or acknowledgment of the execution of 
deeds, there is no statute conferring on such notaries a gen- 
eral power to administer oaths and take affidavits. (Gen. 
Laws, 15th Leg., p. 29, 107; Paschal’s Dig., art. 7418.) 
Such a power is not one of the incidents of the office of 
notary public, under the law-merchant, and, as it is, not, by 
our statutes, conferred on notaries of other States, the instru- 
ment found in the record, purporting to be an affidavit of 
inability to give bond and security for costs, certified by a 
notary public of Iowa, is not an affidavit, within the mean- 
ing of the statute. (Keef v. Meck, 16 IIl., 408; Griffith ». 
Black, 10 8. & R., 160.) 

Because there is no bond or affidavit to support an appeal, 
the motion to dismiss is sustained. 


MOTION TO DISMISS SUSTAINED. 
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MitaM County v. Racnuet RoBERTSON ET AL. 


ON THE 30th of March, 1877, a motion was filed, by parties claiming land 
in privity with appellees, to vacate and annul a judgment rendered 
on the 28th of May, 1870, which reversed and reformed a judgment 
of the District Court, and to have the case redocketed, as though 
no final judgment had been rendered. In support of the motion, it 
was shown by affidavits that two of the appellees were dead when 
the jfidgment was rendered, which fact had been suggested and 
noted on the minutes of the court before judgment; and that judg- 
ment was rendered without making the legal representatives of the 
deceased, parties. The records of the Supreme Court disclose that 
the cause was submitted to the Supreme Court by the parties two 
years after the suggestion of death : Held— 

1. On the adjournment of a term of court, at which a final 
judgment has been rendered in a previously pending cause, the 
jurisdiction of the court over the ease on its merits is exhausted. 
If there is an error in the judgment, and the court rendering it 
possesses no appellate revisory power over its final judgments, the 
error’ can only be corrected by some superior tribunal, to which 
revisory power has been committed. 

2. When a judgment is based on facts which the court is war- 
ranted in presuming, from the record, to exist, and upon the ex- 
istence of which the jurisdiction of the court or the validity of the 
judgment depends, as, for instance, that an ostensible party to the 
proceeding was living, when he was, in fact, dead, such judgment, 
whether absolutely void or voidable, may be set aside and corrected 
on a writ of error coram nobis by the court rendering it. 

3. But when the error is of law, though touching a matter of 
fact apparent upon the record, and assignable as error, and is 
directly passed upon or affirmed by the court, it can neither be 
reversed or corrected on a writ of error coram nobis, nor by 
motion after the adjournment of the term at which it was ren- 
dered; in such case relief can only be had, if at all, by appeal or 
writ of error to a superior and supervisory tribunal. 

4, A void judgment is a nullity, whether invoked before the 
tribunal which rendered it, or any other, and though it may have 
been supposed by the court rendering it to exhaust its jurisdiction 
over the subject, will not, either in law or fact, curtail the power 
of that court over matters supposed to have been determined by 
it, when its jurisdiction is afterwards properly invoked. 

5. A judgment in favor of or against a party who is dead, unless 
his death is shown by the record itself, is at most only a ground 
for avoiding the judgment, and does not render it absolutely void. 
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Whether the same rule should not apply even when the death is 
shown by the record, quere ? 

6. The error of the Supreme Court set forth in the motion in 
this case, if error at all, was one of fact, and not of law, and it is 
within the power of the court, in such cases, on motion, supported 
by affidavit, to revoke the final judgment and recall the mandate 
of a former term, whether such judgment was absolutely void for 
want of jurisdiction, or voidable for error in fact, if such fact was 
unknown to the court, or it can be supposed to have acted un- 
mindful of it. (As to the correctness of this proposition, Asso- 
ciate Justice Moore expresses his doubts.) 

7. Whether the alleged error of the Supreme Court in rendering 
the judgmeut in this case was one of fact or of law, an application 
to correct it comes too late, after a delay of seven years, especially 
when the counsel who make the motion were present in court at 
the rendition of the judgment, and made no objection to the sub- 
mission of the case, or its decisions. 

8. ‘To sanction such laches by sustaining the motion would set a 
dangerous precedent, which would be calculated to open the door 
to frand. 

Associate Justice Moore expressed it as his individual opinion— 

1. That it would be a strained and perverted construction of 
the language of the Constitution to say that the appellate power 
of the Supreme Court embraced its own judgmeuts. 

2. That the final judgment of the Supreme Court upon the 
merits of a cause are as binding and conclusive on the Supreme 
Court, after the adjournment of the term at which it is rendered, 
in reference to the case as presented by the appeal or writ of error, 
as upon the court below. While this is true, the power of the 
court is not doubted to amend and correct its entries, on proper 
application, so as to make its judgment conform to its obvious 
intent, and the facts of the case as shown by the entire record; or 
to correct clerical misprisions, or an entry made by fraud or mis- 
take of a judgment never in fact rendered; or to revoke an abso- 
lutely void judgment, whether the fact is apparent on the face of 
the record, or is shown on motion supported by affidavit. 

3. Ifinjustice would sometimes result from the want of authority 
in the court to revoke its final judgments at a subsequent term for 
error in fact, this is equally true when the court has fallen into 
an error of law. 

4. The sole and entire scope and purpose of a writ of error 
coram nobis, is to revoke a previous judgment, on account of some 
matter of fact not shown by the record. If the fact relied upon 
to show the invalidity of the judgment is exhibited in the record, 
inasmuch as it there appears that the court has given an erroneous 
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judgment upon the record, the error is of law, and not of fact; 
and inasmuch as the error to be assigned by the writ could not 
have been previously at issue, its truth may be denied by the other 
party. If denied, a trial by jury might be demanded, and the law 
makes no provision for such a trial before the Supreme Court. 


Morton to vacate a judgment of the Supreme Court. The 
judgment sought to be vacated was rendered seven years 
ago, aml in a suit instituted by Milam county, to recover cer- 
tain school lands. The record discloses the following facts: 

1. The suit was brought by Milam county, February 24, 
1864, against the following-named parties, viz.: Rachel Rob- 
ertson, Joshua Hightower, Jack Wright, William Gafford, 
Robert Preters, Aaron Bond, Rachel Maxmie, Calaway 
Sanders, Haley Sanders, and Abel Sanders. 
answered. 


Defendants 


2. Abel Sanders was granted permission to intervene as 
guardian of the minor heirs of J. 8. Sanders, viz.: William 
Sanders, Hugh Sanders, Christopher Sanders® and Joseph 
Sanders. He claimed one hundred and forty-two acres as 
the Edmond Bond pre-emption, and one hundred and sixty 
acres as the Aaron Bond pre-emption. 

8. April 5, 1867, Mrs. Robertson appeared as Mrs. Rachel 
Taylor, alleging her marriage with Taylor, and his abandon- 
ment of her. 

4. April 8, 1867, Newman Osborne intervened, setting up 
claim to one hundred and sixty acres. 

5. On the same day, Abel Sanders amended, setting up 
claim to the W. J. King one hundred and sixty acre pre- 
emption. 

6. Same day, Mrs. Rachel (Robertson) Taylor amended, 
setting up claim to the Henry Bond 160 acre pre-emption. 

7. Same day, Aaron Bond amended, claiming the Benj. 
Bond 160 acre pre-emption. It was agreed that the plead- 
ings of H. Osborne apply without writing same, and Abel 
Sanders, guardian, plead anew, claiming as in his original. 
These were the proceedings up to trial below. 
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8. A verdict was returned : 
For Abel Sanders, for the W. 8. King 160 acres, 

«“ Rachel Taylor, “« “ Henry Bond 160 acres, 

« Aaron Bond, “ “ Benj. Bond 160 acres, 

« H. Osborne, « « T. J. Reilly 160 acres, 

« Abel Sanders, (guardian) for the Aaron Bond 

160 acres, 

and for the plaintiff, for the balance of the league. Judg- 
ment was rendered, quieting the title, and for costs; and for 
plaintiff, the balance of the land, and for costs against all 
the other defendants. 

9. Motion for new trial, by plaintiff, was overruled. 
Errors were assigned, and an appeal bond made payable to 
Abel Sanders, Rachel Robertson (Taylor), Aaron Bond, 
H. Osborne, and Abel Sanders, guardian. 

10. Abel Sanders, guardian, prosecuted a writ of error 
in behalf of heirs (142 acres being lost.) 

The application to set aside and vacate the judgment 
rendered by the Supreme Court was filed. by Wm. Howard, 
Wm. A. Leach, Sarah Bond, (widow of Aaron Bond,) Wm. 
D. Sanders, in his own right, and as guardian for Hugh and 
Lee Sanders, and I. M. Case, guardian for Joseph L. 
Sanders, Mahala Sanders, C. L. Sanders, A. R. Sanders, 
Jesse F, Nutt, and B. H. Shands, March 30, 1877. 

They alleged: (1.) That Newton Osborne died January, 
1870. (2.) That the Legislature was memorialized for relief 
July 21, 1870. (3.) That a new suit below was filed April 7, 
1876. 

The extracts from the minutes of this court show: (1.) 
Death of Osborne suggested, and parties ordered, April 29, 
1868. (2.) Submitted in briefs, April 23, 1870. (3.) Reversed 
and reformed, April 27, 1870. (4.) Death of Amos Bond 
suggested, May 28, 1870. (5.) Judgment of April 27 re- 
entered, May 28, 1870. 


Hood ¢ Mc Call, for the motion.—In this cause, we have, 
15 
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as the record affirmatively shows, a joint action and a joint 
recovery—a joint judgment against all the appellees, while 
the record itself shows that two out of the four were dead at 
the time of its rendition, May 28, 1870. We have given, as 
we hope, in law, a satisfactory excuse for not presenting this 
application at an earlier date. We now ask this court to 
grant the application, and in support, merely refer the court 
to a few of the many decisions on the same question. (See 
Bissell v. Lavaca, 6 Tex., 54,55; Alexander v. Barfield, 6 
Tex., 400; Martel v. Hernsheim, 9 Tex., 294; Mills v. Alex- 
ander, 21 Tex., 162; Moke v. Brackett, 28 Tex. 446.) 
Counties were allowed, under the acts of 1839 and 1840, 
to acquire four leagues of land each, for school purposes, 
but, as conditions precedent, counties, like individuals, had to 
do certain things: they had to have their surveys made, and 
their tield-notes recorded and returned to the General Land 
Office. The last act named—the act of February 5, 1840, 
taken in connection with other legislation, particularly an act 
passed the same day, (February 5, 1840,) concerning surveys 
and field-notes—made the chief justice of Milam county the 
custodian of the field-notes to her school lands. (It was so 
as to other counties, also.) The acts referred to made it the 
express duty of the chief justice to return to the General 
Land Office all field-notes that came into his possession, that 
patents might issue, ke. By express legislation, contained in 
the acts referred to, the field-notes of all surveys within the 
State had to be so returned. There was no exception or 
exemption whatever. Then, afterwards, February 10, 1852, 
another act was passed expressly making all field-notes “null 
and void,” not returned to the General Land Office by the 
31st day of August, 1853. Now, this court, “aforetime,” 
repeatedly held, that the act of February 10, 1852, embraced 
all field-notes; that none were exempt within the bounds of 
the State; that even field-notes belonging to infants were 
not exempt from the operatién of the law. (Sce Stewart v. 
Lapsley, 11 Tex., 42; Upshur v. Pace, 15 Tex., 531.) Now, 
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the record shows, that Milam county had the league of land 
(a small part only of which is in question) surveyed, Decem- 
ber 23, 1849. The record also shows, that her field-notes 
were never recorded until June 9, 1858, and that they were 
never returned to the General Land Office until June 16, 
1858. The transcript further shows, that the pre-emptors 
settled on the land in 1855; that they were living on the 
land at the date (August 26, 1856) of the passage of the act 
providing for the settlement and sale of the Mississippi, &c., 
reservation; that they afterwards fully complied with the 
requirements of that act—had their claims surveyed, field- 
notes recorded and properly returned to the General Land 
Office, and tendered the required fifty cents per acre and 
patent fees. Now, we submit, that the land was most unques- 
tionably vacant public domain at the date of the passage of 
the act of August 26, 1856; that, by its terms, a sale to the 
settler was intended; and that this act, by its very terms, 
gave “all persons” living on vacant land within the reser- 
vation at the date of its passage a preference pre-emption 
privilege. 

We say the land was unquestionably vacant August 26, 
1856, because the express legislation of the State, contained 
in the act of February 10, 1852, made the survey and field 
notes of Milam county absolutely “null and void.” 

Now, it will not do to assume as law, that.a county is a 
corporation that stands above and out, of the reach of ordi- 
nary legislation. “It lives only at legislative will.” (See 
Bass v. Fontleroy, 11 Tex., 704; City of Galveston v. Me- 
nard, 23 Tex., 406; 8 How., 569; 10 Tlow., 511.) 

In 1860, the Commissioner of the General Land Office 
illegally (when no relocation had been made by Milam 
county) issued to her a patent covering the houses and im- 
provements of the appellees. Milam county subsequently 
sued, and, in this court, obtained the judgment now sought 
to be vacated. 

It will be borne in mind that the right of the pre-emptors 
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vested by the very terms of the act of August 26, 1856, on 
the very day of its passage, for they were then living on the 
land. Such were the express provisions of that act. 

The court rendering the judgment sought to be vacated, 
assumed that the pre-emptors must have had notice of the 
survey of Milam county; because, as stated in the opinion, 
the surveying of four leagues in one county (I quote from 
memoyy) was of too notorious a character not to be known 
by the people of the county generally; whereas, the truth is, 
that no white man lived west of the Brazos river, in all that 
upper region, until 1858, some six years after Milam county 
had her survey made. 


Terrell & Walker, against the motion. 

1. The court had jurisdiction of the case by the perfecting 
of the appeal bond. The judgment rendered after jurisdic- 
tion had once attached, was not a nullity then. 

2. If a nullity, it could do no hurt to anyone, and such 
fact could be as well pleaded and shown in the suit below, 
as in this court now. 

3. Ifa nullity, it could only be so as against those not before 
the court; as to the others, they had ‘nothing of which to 
complain. 

4. The verdict and judgment were final as to all who did 
not appeal, and also as to all parties who were before the 
court on final rendition of the decree in the Supreme Court. 
The doctrine that a judgment even void as to one, is void 
as to all, has no application where, though jointly sued, they 
are severally liable; or, as in this case, where they claim 
distinct and separate interests. (Bufium v. Ramsdale, 55 
Maine, 252; Freeman on Judgments, sec. 136.) 

5. As to the parties in this motion claiming as the heirs of 
J. L. Sanders, and represented in the original suit by Abel 
Sanders, guardian, (viz., William, Hugh, Christopher, and 
Joseph Sanders,) being before the court. below, by petition 
as intervenors, in the judgment below recovering, and by 
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writ of error seeking, seven years ago, to recover the 142 
acres claimed by them and lost, they cannot complain of 
not being heard. They intervened below; they sued out a 
writ of error; why should they be again heard ? 

6. Abel Sanders, in his own right, and Mrs. Rachel 
(Robertson) Taylor were before the court. The judgment 
as to them was a finality. 

7. As to those claiming as heirs of Newman Osborne, 
(the appeal was perfected and the intervention was in name 
of I. Osborne,) the death of the ancestor was suggested 
and case continued, to make parties. The minutes show a 
subsequent act of the parties, submitting the case. The 
record shows an act of parties. Now, there is no mnistake or 
fraud suggested. The submission was nearly two years after 
the death was suggested, and the order to make parties 
entered. (Suggestion, April 29, 1868, and case submitted 
23d April, 1870.) 

8. April 27, 1870, the judgment was reversed and re- 
formed; May 3d, 1870, a rehearing was granted. Now, is it 
fair to the court that the parties appear and obtain a rehear- 
ing, never bringing it to the attention of the court that par- 
ties were wanting? ° 

Is it not fair to presume that the honorable attorney who 
represented the appellees below, on the appeal, and now on 
the motion, would have seen to it, that the parties he was 
representing were before the court? Such a presumption 
cannot be repelled by the mere absence from the papers of 
the citations, or appearance, making parties. The known 
carefulness and shrewdness of the attorney forbid such an 
inference; nor can his ignorance of the facts be presumed, 
for he lived close to the parties and came here to represent 
them. ° 

9. This motion for rehearing was filed after the death of 
both of the parties; and after the rehearing, the death of 
Bond is suggested, but the court, thereafter, reinstated their 
original judgment—in effect, setting aside their order allow- 
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ing a rehearing. Why was this done? It is held, that a ple: 
in abatement setting up the death of one of the parties, “if 
overruled, estops the party who presented it, from again 
urging those matters in the same court; for in this case it is 
evident the court misapprehended the law but understood 
the facts.” (Ilawkins v. Bowie, 9 G. and J., 428; Briden- 
dolph v. Trellers’ Adm’r, 38 Md., 325.) 

Why shall not the same rule apply after a suggestion of a 
death made by parties properly before the court? Why ask 
the court to correct a judgment, after seven years, on account 
of facts known when it was rendered ? 

.This motion is made in behalf of parties claiming by 
descent, and also by purchase, parts of the land from the 
original defendants. 

This involves an original investigation, ascertaining heir- 
ship, validity of conveyances, &. Such proceedings were 
refused in Egery v. Power, 38 Tex., 381, 382. 

10. If the proceeding was a nullity, a court of original 
jurisdiction must be resorted to, to ascertain the facts upon 
which the nullity depends. 

11. It is evident that all papers on file below are not in 
the record. 

No motion for a rehearing, or argument thereon, appears. 
As these have been mislaid, may not an appearance by 
the counsel for the heirs have also been mislaid? Is not 
this presumption more reasonable than that this court would 
assume to render judgment against parties not before it, and 
that after its attention had been called to the necessity for 
new parties ? 

The record of the proceedings—the docket—should show 
absolute verity. The heirs of Osborne and of Bond do not 
make aflidavit that they were not served with citation, or 
were not represented, 

Nor is it now shown in the petition to set aside the judg- 
ment, who are the heirs and legal representatives of Osborne 
and of Bond; nor do such representatives appear as such 
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heirs and legal representatives. Will the Supreme Court 
undertake to grant a rehearing in behalf of strangers to the 
record, assignees of parties to the record litigating ? 


Mooreg, Assocrate Justice.—This is a motion, filed during 
the present term of the court, by parties claiming in privity 
with the appellees, to vacate, annul, and set aside a judgment 
rendered May 28, 1870, reversing and reforming a judgment 
of the District Court of Johnson county, from which the ap- 
peal was prosecuted, and to have the case placed upon the 
docket and proceeded with as if no final judgment had been 
heretofore pronounced by the court. 

It is insisted that this judgment should be treated by the 
court as altogether inoperative and void, by reason of the 
fact that it is shown by the affidavits accompanying the 
motion that two of the appellees were dead when the judg- 
ment was rendered, and because, from an inspection of the 
record, it appears that their deaths had been suggested and 
noted upon the minutes of the court; but, notwithstanding 
such suggestion, it was pronounced without the heirs and 
legal representatives of said deceased appellees having been 
made parties to said appeal, or any notice whatever having 
been given them of the pendency of suit in this court. 

On the adjournment of the term at which a final judgment 
has been rendered in a previously-pending cause, the juris- 
diction or power of the court over it on its merits is unques- 
tionably exhausted. If there is an error in such judgment, 
and the court by which it was rendered has appellate power 
for its correction, its jurisdiction for this purpose can be in- 
voked by the appropriate proceeding for its review and cor- 
rection. But, if it possess no appellate or revisory power 
over its final judgments, if there should be any error in 
them, they can only be corrected by some superior tribunal 
to which such revisory power has been committed. When 
a judgment is based upon facts which the court is warranted 
in presuming, from the record, to exist, and upon the exist- 
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ence of which the jurisdiction of the court, or the validity of 
the judgment depends, as, for instance, service upon the de- 
fendant, or that a party to the suit is insane, or an infant, or 
a married woman, or has died before verdict; and when the 
‘judgment was rendered by the court while ignorant of and 
uninformed as to the real facts; and when it should be in- 
ferred it acted upon the supposition that its jurisdiction had 
attached, or that the parties were living and competent to 
appear as litigants,—such judgment, whether absolutely void 
or merely voidable, may be set aside or corrected on a writ 
of error coram nobis by the court rendering it. But, where 
the error is of law, though touching a matter of fact apparent 
upon the reeord, and assignable as error, and is directly passed 
upon or affirmed by the court, it can neither be reversed nor 
corrected, on such writ, nor by motion, after the adjournment 
of the term at which it was rendered. In such cases, relief 
can be had, if at all, only on appeal, or by writ of error to 
a superior or supervising tribunal. (Freem. on Judg., sec. 
94.) ' 

When, however, the judgment is not merely erroneous, 
but an absolute nullity, it can have no binding force or effect, 
either in the tribunal in which it is rendered, or in any other 
in which it may be brought in question. And such void 


judgment, though supposed by the court, when rendered, to 


be final, will neither, in law or fact, exhaust or put an end to 
its jurisdiction or power over an action properly pending 
before it. Unquestionably, therefore, the court may, at least, 
until such time has elapsed as will warrant the presumption 
of a discontinuance or abatement of the action, vacate its 
entry, and recall any process which may have issued thereon, 
and proceed with the cause to its final and proper termin- 
ation. (Freem. on Judg., sec. 98; Martel v. Hernsheim, 9 
Tex., 294; Ex parte Crenshaw, 15 Pet., 119; The Bank of 
the United States v. Moss, 6 How., 31.) 

In this case, the death of two of the appellees was sug- 
gested on the record before the judgment was rendered; 
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and, as the suggestion was not traversed, it must be taken as 
true. If, therefore, it can be said that a judgment rendered 
against a party who dies after the jurisdiction of the court 
has attached, and before a final judgment, is an absolute nul- 
lity, it would, unquestionably, be within the power of the 
court to vacate its entry and revoke its judgment in this 
case. The decided weight of authority, as well as the in- 
timation by this court, in its opinions, in which the subject 
has been referred to, seem fully to justify the conclusion 
that a judgment in favor of or against a party who is dead, 
unless his death is shown by the record itself, is, at most, 
only a ground for avoiding the judgment, and does not 
render it absolutely void. And, indeed, it seems to be by no 
means certain that anything more can be said, even where it 
is thus shown—the difference being merely as to means by 
which the error in the two cases can be shown and corrected. 
(18 Tex., 753; 21 Tex., 154; 24 Tex., 468; 28 Tex., 443, 
755; but see, also, 6 Tex., 54; 9 Tex., 294; 16 Tex., 615; 
Freem. on Judg., sec. 153.) 

It is, however, a matter of no moment in this case whether 
the judgment is void or voidable, as the court, in the opinion 
of a majority of its members, hold that the error in the judg- 
ment, whatever may be its effect, is an error in fact, and not 
an error in law; and that it is within the power of this court, 
in such cases, in the exercise of a like power to that unques- 
tionably possessed by the district court, on a writ of error 
coram nobis, or by a proceeding in the nature of such writ, on 
motion, supported by affidavits, to revoke a final judgment 
and recall the mandate of a former term, whether such judg- 
ment is absolutely void for want of jurisdiction, or voidable 
for error in fact, if such fact was unknown to the court, or 
it must be supposed to have acted unmindfully of it. I 
take the liberty, however, to say, that I have grave doubt 
as to whether this court can revoke a final judgment ren- 
dered at a former term, for error in fact, however obviously 
it may be made to appear that the court was, in truth, igno- 
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rant of, or mistaken as to the existence of the fact in ques- 
tion when its judgment was rendered. 

The jurisdiction of this court is derived from the Constitu- 
tion, and cannot be extended beyond the limit to which it is 
thereby restricted. The appellate power of the court extends 
only “to civil cases of which the District Courts have original 
or appellate jurisdiction.” It will be readily conceded, that it 
is the judgment of the District Court to which the revisory 
jurisdiction of this court is thus limited, and that it does not 
extend to all cases of which the District Court might take 
cognizance, irrespective of the fact, whether the judgment 
sought to be reviewed was rendered by that court or not; 
otherwise, we should be forced to say that this court has appel- 
late jurisdiction over all the judgments of other courts, in those 
cases where such courts and the District Courts possess con- 
current jurisdiction; and it would, it seems to me, be a strained 
and perverted construction of the language of the Constitution 
to say that the appellate power of this court embraces its own 
judgments, because the judgment under review is one to 
which the jurisdiction of the court extended in the first in- 
stance; nor can I see anything in the statutes regulating the 
practice of this court, which seems to look to a review of its 
decisions of a former term, unless it should be said that this 
is done, to some extent, where a judgment, without reference 
to its merits, is set aside and the record permitted to be filed. 
(Paschal’s Dig., art. 1590.) Iknow of no exception to the rule, 
that its final judgment upon the merits, after the adjourn- 
ment of the term at which they are rendered, is as binding 
and conclusive on this court, on the case as presented by the 
appeal, or writ of error, upon which the judgment was pro- 
nounced, as upon the court below. 

I do not, of course, doubt the power of the court, on proper 
application, to amend and correct its entries, so as to make 
its judgments conform to its obvious intent and the facts of 
the case, as shown by the entire record, or to correct clerical 
misprision, or an entry.upon its minutes by fraud, or a judg- 
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ment never in fact rendered by the court, or to revoke an 
absolutely void judgment, whether the fact is apparent on the 
face of the record, or it is shown on motion, supported by 
affidavits. 

It is not to be denied, if this court may not revoke its 
judgment, after the adjournment of the term, for error in fact, 
manifest and unavoidable injustice may be done and injury 
result to parties affected by such judgment, unless it is within 
the power of a court of equity, as we think it is, to grant relief 
against the judgment, upon proof of the fact by reason of 
which it is claimed this court may review and revoke its 
previous judgment. (Freem. on Judg., sees. 486,495.) But 
if it was conceded that the law affords no means of relief 
from an injury resulting from such erroneous judgment, it 
must be remembered, that this is by no means the solitary 
instance where wrong and injustice result, in special cases, 
and to a few individuals, from the application and observance 
of, broad and general principles, in the administration of law, 
which experience, from the time whereof memory runneth 
not to the contrary, has demonstrated to be necessary to pre- 
vent fraud, guard the fountains of justice from pollution 
through perjury, and thus accomplish the true object of the law, 
whereby right and justice will be done according to the truth 
and particular facts of each case, far better than if the court 
should endeavor to reach the supposed justice of a particular 
case, without regard to those broader and more general prin- 
ciples. If injustice should sometimes result from the want 
of authority in the court to revoke its final judgments, at a 
subsequent term, for error in fact, this is equally true where 
the court has fallen into an error of law; and I venture to 
affirm, on the authority of their subsequent opinions, that 
judgments of the most enlightened and learned courts of last 
resort are quite as often erroneous in law as in fact; and 
certainly far greater injury results from error of the former 
character than the latter. 

It is not questioned that this power has been exercised by 
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the courts of last resort in several of the American States; 
but it seems, from such examination as other demands apon 
my time has enabled me to make, that in by far the greater 
number of these courts it is not to be inferred that any such 
power is either exercised or claimed. And it is possible that in 
some instances, where it has, the action of the court may have 
been induced by the belief that the error of fact complained of 
rendered the judgment not only erroneous and voidable, but 
absolutely void. It will evidently take only a slight examin- 
ation of the decisions in the different States, to show that 
they are by no means in strict accord, either in respect to the 
rules of practice by which the issue of the writ of error coram 
nobis should be governed, or the cases in which it may be 
appropriately resorted to for relief. (Watson v. Mercer, 
17 Serg. & W., 343; Shoffet v. Menifee, 4 Dana, 150; 
Lightfoot v. The Bank, &c., 4 Dana, 492; Latham ». 
Hodges, 13 Ind., 267.) It is, however, as I understand 
the decisions upon the subject, a fundamental proposition, 
that the sole and entire scope and purpose of the writ is to 
revoke the previous judgment on account of some matter 
of fact not shown by the record. If the fact relied upon 
to show the invalidity of the judgment is exhibited in the 
record, inasmuch as it there appears that the court has given 
an erroneous judgment upon the record, the error is of law, 


.and not of fact. And, inasmuch as the error to be assigned 


by this writ has not been, and, indeed, from its -very nature 
could not have been, previously an issue, its truth may be 
denied by the other party. And if it should be, I know of 
no rule upon which a trial upon it by a jury, if desired, can 
be denied. But. certainly no trial of this kind can be had in 
this court. And upon this ground it was held by the Supreme 
Court of Pennsylvania, that the writ could not be brought to 
that court, when sitting to transact business outside the limits 
of the city of Philadelphia. (17 Serg. & W., 343, supra.) 
The proper manner of proceeding in error coram nobis is 
clearly, and, as it seems to me, correctly indicated by the 
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Supreme Court of Tennessee, in the case of Crawford »v. 
Williams, 1 Swanst., 341. I quote from the synopsis of the 
reporter : 

«To state by petition the facts and grounds upon which the 
party seeks to obtain the writ of error coram nobis. 

“'To give the defendant in error notice to appear before 
the court. 

«The court to grant the writ upon the motion of the peti- 
tioner. (A supersedeas may be granted without notice of the 
application.) 

“The writ being granted, the plaintiff in error to make a 
formal assignment of errors, in the nature of a declaration, 
stating the errors in fact relied upon. 

“To which the defendant may demur, or plead in nulla est 
eratum, and thereby admitting the facts, put in issue matters 
of law to be determined by the court, or he may plead any 
matter legitimate and necessary as a defense upon the facts. 

“To which pleading of the defendant, the plaintiff may 
reply or demur, &e. 

“ If the pleading results in an issue of fact, it must be tried 
by a jury. 

“The judgment, if for the plaintiff in error, is that the for- 
mer judgment be recalled, revoked and annulled; if for the 
defendant in error, that it be affirmed.” 

The Constitution gives this court “the power, upon affida- 
vit, or otherwise, as by the court may be thought proper, to 
ascertain such matters of fact as may be necessary to the pro- 
per exercise of its jurisdiction.” But certainly the ascertain- 
ment of a fact necessary to the proper exercise of the juris- 
diction of the court, is an altogether different inquiry from 
the determination of an issue of fact, in a case in which the 
court has jurisdiction, and which can in no way be affected 
by its determination the one way or the other. When parties 
are seeking to have a judgment recalled as void for want of 
jurisdiction by reason of the existence of a fact outside of the 
record, the court may, no doubt, ascertain and determine the 
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truth of the matter at issue on affidavits. But if it may in 

‘i this way ascertain and determine an issue of fact upon which 

} its judgment, and not its jurisdiction depends, the warrant 
for it, evidently, must be sought eisewhere than in this clause 
in the Constitution. 

It also is indisputable, that the writ of error corain nobis 
does not lie in England to the House of Lords—the court of 
dernié¢r resort—and I have found no ease in which it has been 

: held to lie in the Supreme Court‘of the United States; and so 
strictly has the rule, that its judgments cannot be impeached 
or inquired into after the adjournment of term, been adhered 
to by that court, as to be held that it is too late after the court 
has given judgment upon the merits, and a remand ordered 
to the court below, to call in question the jurisdiction of the 

court, either in the court below or in the Supreme Court, on 
its’being brought up on a second writ of error, and that, too, 
where the defect was apparent upon the face of the record. 

(Skillern v. May, 6 Cranch, 267; Washington Bridge Co. v. 

Stewart, 3 How., 413.) 

But if this court may review its judgments of a former 

















‘| term, and revoke and recall them, if erroneous for error in 
fact, it would be of no moment, as I think in this case, the 
i error for which we are asked to recall the former judgment is 
not, in my opinion, an error in fact, but in law. The defect 
| pointed to in the motion to revoke is as distinctly shown by 
| the record as in the motion and affidavits upon which we are 
| now asked to revoke this judgment. The essential fact of 
| the death of two of the appellees was apparent upon the face 
| of the record when the judgment was rendered. If a judg- 
ment against a party who is dead is erroneous, the error in 
| 


this case is as apparent upon the record as it can otherwise 
be shown; and if this judgment can be recalled, unless it is 
held to be absolutely void, I see no reason why the court 
might not do the same in any case where it can be seen from 
the record that it has inadvertently fallen into an error. If 
so, evidently the finality of our judgments rests merely upon 
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the discretion of those who may succeed us. (Freeman on 
Judg., sec. 96.) 

Although I cannot agree with the majority of the court, 
that the error in the judgment (unless it is thereby absolutely 
void, which it is not necessary at present to decide) is of a 
character which may be reviewed and revoked on an appli-- 
cation such as is here presented, we all agree that the applica- 
tion to revoke it has not been made in time to receive our 
favorable consideration. It is said by the Supreme Court of 
Tennessee, that the statute preserving judgment liens while 
execution is stayed by writ of error, will be held to include 
the writ of coram nobis as well as coram vobis. (Planters’ 
Bank v. Union Bank, 5 Humph., 504.) And it has been 
held by this court, that an application to the District Court 
to set aside a void judgment and proceed with the case, 
comes too late, unless made within the time allowed for a 
bill of review. (Weaver v. Shaw, 5 Tex., 286.) Such writ 
is also held by other courts not to be a writ of right, but to 
be within the discretion of the court; and a party seeking to 
avail himself of such remedy must make it appear that it was 
by no fault or neglect of his that the error of fact assigned 
was not made to appear at the former term: (Bingham v. 
Browne, 4 Sneed, 432; Higbie v. Comstock, f Denio, 652; 
Tyler v. Morris, 4 Dev. & Bat., 487.) And we are of the 
opinion that, after so great a delay in making the application 
as there has been in this case, it should be refused. If the 
judgment is absolutely void, it must be so held, as readily in 
any other tribunal as here; and if merely voidable, it should 
have been moved at an earlier day. The counsel who pre- 
sent this application were in court when the ertor of which 
they complain occurred; yet they then made no objection, 
either to the submission of the case or to its decision by the 
court, nor have they shown us any valid or satisfactory reason 
for their silence for so long a time. There certainly should 
be some limit to the time within which the court will reopen 
litigation which, with the apparent assent of the parties, has 
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been seemingly finally disposed of and ended. Innocent 
third parties may have bought and paid for the land on the 
faith of the judgment; and if the case can be reinstated and 
proceeded with anew, it might work the grossest injustice to 
other parties, who would have much more right to complain 
than those who urge this motion. To sanction, by sustaining 
the motion, such laches as is exhibited in this case, if the 
motion should have been granted, if presented in proper 
time, would, we think, set a dangerous precedent, which 
would be calculated to open the door and invite to frand. 
The motion is overruled. 
OVERRULED. 





Mricwaret Reep’s Apw’r v. W. J. WEST ET AL. 





LOCATIVE INTEREST—LIMITATION — LACHES — EQuITy.—W., who 
was entitled, as a colonist, to one fourth of a league of land, en- 
tered into a written contract, in 1836, with R., by the terms of which 
R. was to locate W.’s certificate and procure a title to the one fourth 
league of land, for which service W. was to make a title to one half 
of the land to R. In 1868 the administrator of R.’s estate brought 
suit against the heir of W., and parties in possession of the land under 
him, for one half of the land patented under the contract, and alleg- 
ing that the certificate was not obtained until 1838 5 that it was first 
located on land embarrassed by a conflicting claim, which location 
was abandoned; that it was afterwards located on the land in con- 
troversy by R., he (R.) paying fifty dollars for the privilege of secur- 
ing that location ; that patent was delayed by the conflicting claim 
of adjacent locators; that the commissioner refused to issue patent 
until 1855; that neither W. nor his heirs expressed dissatisfaction 
with the delay, but acquiesced in the location and enjoyed its bene- 
fits; that W. was sought for after patent issued, and could not be 
found; that the land remained unoecupied until 1868, when the heirs 
sold it to F’., who had notice of R.’s claim, when, for the first time, 
the contract made between W. and R. was repudiated by W.’s 
heir. On appeal from a judgment sustaiging a demurrer to the 
petition : Held— 

1. When the heirs of the owner of a land certificate have re- 
ceived the benefit of its location by another party than the ances- 
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tor, under a contract with him for an interest in the land, equity 
will enforce the contract when there is no evidence of a surrender 
by the locator of his rights, or a culpable neglect to enforce them, 

2. The acquiescence of W. after the long delay of R., in the loca- 
tion as ultimately made, operated as a waiver of his right to 
object to complying with the contract on account of the delay. 

3. Under the facts as stated, R. could have enforced specific 
performance of the contract when the-patent issued in 1855, and 
he then became the equitable owner of one half the land. 

4. When the patent issued to W., the legal title vested in him 
in trust for the holder of his title bond to R., to the extent of the 
locative interest; and the petition showed a sufficient exeuse for 
not sooner seeking to enforce a conveyance of the legal title. 

5. Until some act done by W., repudiating the trust, limitation 
did not begin to run against R. 

6. Ordinarily, when the holder of a title bond has performed 
his part of the contract, ten years must elapse before the court 
will refuse him specific performance. 

7. During the suspension of the statutes of limitations, equity 
will follow the law, and will not, except for some equitable reason, 
hold a party guilty of laches for not seeking an enforcement of 
his equitable right during the suspension of the statute. 

8. Smith v. Hampton, 13 Tex., 463, discussed. 

9. That the contract was of ancient date, constitutes no valid 
objection to its enforcement in law or in equity. 

10. ‘The want of equity on the side of W.’s heir, as the case is 
presented by the petition, forbids a consideration of the question 
of R.’s delay in meeting the location, and requires that the lapse 
of time since the accrual of the cause of action should constitute 
the only test by which R.’s right to sue should be considered. 

11. The judgment of the court sustaining a demurrer to the 
petition was erroneous. 


Aprrat from Bell. Tried below before the Hon. J. P. 
Osterhont. 

This case was before the Supreme Court at a former term, 
under the title of Flemming v. Reed, 37 Tex., 152. 

The administrator of Michael Reed’s estate sued for title 
and partition, claiming one half of a quarter of a league of 
land patented in the name of Joseph West. 

The defendant, A. J. West, was sole heir of Joseph West, 
and Flemming and others were purchasers, and claiming 
under conveyance from A. J. West. 

16 

















| 
i 





bo 
_ 
bo 


Reed v. WEsT. [Austin Term, 





Statement of the case. 





The foundation of the suit was an instrument bearing date 
16th January, 1836, made by Joseph West with Michael 
Reed and Z. N. Morrell. 

The contract was, in terms, a bond for $2,000, and condi- 
tioned for title to be made to one undivided one half when 
he (West) “shall procure a title or grant from the Govern- 
ment, reciting “that the said Joseph West is entitled to one 
fourth of a league of land in the Nashville colony; and 
whereas he has this day bargained and sold the undivided 
half of said tract of land to M.’Reed and Z. N. Morrell for 
a valuable consideration, West obligating himself under a 
penalty not to leave the country nor to forfeit his right to 
headright.” On the same day, West made a power of attor- 
ney to Reed and Morrell, or either of them, authorizing all 
necessary acts to procure title, Kc. 

The petition set out carefully, a compliance with the terms 
of the obligation by Reed, who had become owner by Mor- 
rell’s assignment; that patent was obtained for the land June 
4, 1855, Reed paying all the office fees and dues therefor. 

To repel further the objections of limitation, the plaintiffs, 
in an amended petition, set up reasons for delay, viz: the 
Mexican war; the state of the frontier, including part of the 
Nashvilie colony; the press of business in the land office; 
that a location by mistake had been made in the Trinity river 
country, on patented land; that upon relocation in Bell county, 
litigation by the owners of the Manchaca eleven-league grant 
had postponed patent for several years. Also that West’s 
residence was not known to Reed until 1868 ; and it was fur- 
ther urged that, as the land was a valuable location, and 
claimed by West, that he was estopped by so claiming the 
benefits from refusing to share the burdens of the title. It 
was also alleged that Reed had continuously paid taxes on 
the land, and that there was no actual possession of said 
land by either party until in 1867 or 1868. It was also 
averred, that the only adverse act was West’s sale to Flem- 
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ming, and that notice of Reed’s claim, actual and constructive, 
affected Flemming and the other defendants. 

The defendants urged by demurrer that the petition ex- 
hibited the fact that the demand was stale, and barred by 
limitation of four and ten years. 

The court sustained the demurrer, and judgment was ren- 
dered for defendants, from which plaintiff appealed. 


Terrell & Walker, for appellant. 

I. When did the cause of action accrue? 

West never having objected to the delay prior to the pat- 
ent, and claiming the land, the contract itself, having been 
fully executed by Reed, should be taken to determine when 
West was liable to an action. 

He is required to make title “when he shall procure a 
grant or title from the Government.” 

The grant was of date 4th of June, 1855, and that is the 
earliest date Reed could call upon West for the deed, and 
hence was the earliest date from which limitation could run. 

But take the contract of 16th January, 1836, and the acts 
under it, and which form the case, do not Reed and West 
occupy, to the one fourth league of land, the relation of ten- 
ants in common—Reed undertaking to obtain the grant, and 
West binding himself not to abandon the country? Reed 
obtained the patent to the land, which includes obtaining 
certificate, having the same approved, location, having survey 
made, returning field-notes to land office, payment of Gov- 
ernment dues and patent fees, together with the labor of 
selecting the land, Xe. 

The patent to West conveys from the State to West the 
land for use of himself and Reed—Reed having the equitable - 
title to the half interest, and having possession of the patent, 
the evidence of title. There being no adverse possession of 
the land, would any limitation at all run to a suit for parti- 
tion? (See Nichols v. Pilgrim, 20 Tex., 428.) 

But as Reed could not demand title before June 4, 1855, 
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the cause of action could not accrue prior to that date, and 
limitation could not run. (Martel v, Somers, 26 Tex., 561.) 

IL. In what length of time after June 4, 1855, would the 
action be barred? 

We assume that section 43 of article 12 of Constitution of 
1869 will have the effect of suspending limitation from 28th 
January, 1861. (Bender v. Crawford, 33 Tex., 745; Rivers 
v. Wgshington, 54 Tex., 267.) Between the issuance of 
patent and the suspension of limitation, less than six years 
intervened. Does this bar the action ? 

Considering this as a suit for specific performance, then, 
the vendee’s obligation in the contract for purchase having 
been performed, we find the law governing it stated by 
Chief Justice Hemphill, in Smith v. Hampton, 13 Tex., 463, 
that ten years must elapse before he can be refused the aid 
of a court for specific performance. 

In Nichols v. Pilgrim, 20 Tex., 428, this rule is recognized, 
but it would seem that Chief Justice Wheeler regarded such 
suit as more nearly a suit for partition between tenants in 
common. 

In Glasscock v. Nelson, 26 Tex., 154, Justice Roberts rec- 
ognized ten years as the term required to bar the action, in 
a case differing from the case at bar, in the terms of the 
original contract. Glasscock had a right to a deed when 
the survey should be made; Reed could not demand title 
until after patent. So, also, in Moore v. Bullard, 24 Tex., 
149, the court hold that seven years will not bar such action. 
Mere delay in perfecting the title will not defeat Reed’s 
interest. (Urquhart v. Ury, 27 Tex., 7.) 

In Yeary v. Cummins, 28 Tex., 94, 95, it is again held to be 
settled by our decisions, that no period of time less than ten 
years, will interpose a bar to such an action, when the purchase- 
money has been paid by the vendee and the relation of trustee . 
and cestui que trust established. If, then, this be an action for 
specific performance, payment being shown, it is not barred 
until ten years after the patent; and if Reed and West 
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acquired the land by their joint efforts and funds, are they 
not tenants in common? Limitation would not run until 
the rights of Reed are shown to have been repudiated by 
actual possession adverse to Reed, and notice shown of such 
action. In either view, no defense appears to Reed’s action, 
and the case should be reversed. 


Mc Gennis ¢ Lowry, for appellee.-—We think an allegation 
in appellant’s amended petition, filed 15th December, 1873, 
(which, we think, was after the judgment sustaining appellee’s 
exceptions,) “that Michael Reed had to pay Thompson fifty 
dollars to get him to raise a certificate he had on the land in 
controversy,” will probably cause every -experienced land 
locator of that time to ask the question, How many times, 
from 1835 to 1848, Michael Reed received fifty dollars for 
raising the West quarter of a league? 

We again repeat, as we stated in our brief in the case of 
Flemming v. Reed’s Adm’r, “that when a party sufiers time to 
throw its darkening shadows over the transaction, courts will 
presume the parties made some other satisfactory settlement ;” 
and especially is this the case when both parties to the con- 
tract have long since died. 

It is a maxim of both law and equity, that no party will 

g; 
gravely insisted, by the learned counsel for appellant, that 
the time between the location of the land in 1848, and the 
issuance of the patent in 1853, ought not to be computed 
against those claiming under Michael Reed. We respect- 
fully submit, that if it was in the power of Michael Reed to 
have obtained the patent for the land by diligence in 1848, 
and he neglected to do so, whether from negligence or selfish- 


be permitted to take advantage of his own wrong; yet it is 


ness, he was guilty of laches, and he, and those claiming 
under him as heirs, must abide the consequences. 

The questions involved in this case having been fully dis- 
cussed and, we think, correctly settled, when it was before 
this court in 1873, with the parties reversed, we feel it would 
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be an unnecessary labor to do more than refer the court to the 
briefs filed by both parties in that case, in order to satisfy the 
court that we are entitled to an affirmance of the judgment 
in this case. 


GovuLpD, AssociaATE JusticeE.—On a former appeal in this 
case, it was held by our predecessors that the plaintiff had 
slept too long on his rights, and that he had shown no suffi- 
cient excuse for the delay. After the case was remanded, 
the plaintiff filed amended petitions, in which he seeks to 
account for the delay from 1836 to 1848 in making a location, 
and from 1848 to 1855 in obtaining patent, and also seeks to 
excuse his failure to sue until the fall of 1868. He shows 
that the certificate itself was obtained in 1838 by the efforts 
of Reed; that it was located first on land which, proving to 
be inferior and embarrassed by a conflicting claim, was aban- 
doned, and the present location, being “one of the most 
fertile and valuable tracts of land in the State of Texas,” 
was secured by buying the locative privilege of one Thomp- 
son, at a cost of fifty dollars. The issuance of patent, he 
states, was delayed, without his default, by the owners of an 
adjoining grant claiming that there was a conflict, and the 
refusal of the commissioner to issue it until 1855. It is fur- 
ther stated that neither West nor his heirs expressed any 
dissatisfaction at these delays, but in all respects acquiesced 
in the location as made, and enjoyed the full benefits of the 
same. 

In excuse of the delay in bringing suit, it is alleged that 
Joseph West could not be found when the patent issued; 
that Reed sought for him in vain; and, in the mean time, it 
would seem that the land remained uncecupied, Reed retain- 
ing the patent and paying taxes up to his death; and that 
not until the sale to Flemming, in 1868, was it known that the 
locative interest of Reed was disputed. The amended peti- 
tion, amongst other matters, which it is not deemed neces- 
sary to notice, also sets up the civil war and the suspension 
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of limitation in civil suits from January 28, 1861, to March, 
1870. 

In the opinion delivered on the former appeal, the court, 
though reprobating the delay in locating and procuring pat- 
ent, say, that “in 1855, when the patent issued, a court of 
equity might have compelled a specific performance of the 
contract; a court of law awarded damages for the breach.” 
In a subsequent case, where the delays of the locator were 
scarcely less than in this, Justice Walker, who delivered the 
opinion in this case, says, justly, that “throughout our re- 
yorted cases great latitude in time appears to have been 
allowed to land locators in making their selections.” (Bell 
v. Warren, 39.Tex., 111.) In that case, as in this, the heirs 
of the owner of the certificate had received the benefit of the 
location, ang jt was held that equity would enforce the con- 
tract, there bejng no evidence of a surrender of rights or a 
culpable aegiect to enforce them. If the delay of Reed 
in making the location was so unreasonable that West might 
have treated the contract as abandoned, it seems that no 
such right was ever asserted. Whatever might have been 
the rights of West growing out of the delay and out of the 
necessity which he might have been under, after issuance of 
patent, of accepting the lands secured thereby, however in- 
ferior and undesirable, as the onlv alternative left him, it is 
alleged that he acquiesced in the location and patent as made, 
and consequently waived any such right. If the averments 
of the petition are true, the delays of the locator were more 
than compensated by the manner in which he finally carried 
out his part of the contract. Under the facts as alleged in 
the amended petition, we think that in 1855, when the patent 
issued, Reed could have enforced specific performance of the 
contract, and became in fact the equitable owner of the un- 
divided half of the land. 

But it seems to have been the opinion of the court, on the 
facts before it on the former appeal, that, by his delay in 
bringing suit after his right of action accrued on the issuance 





























































































































248 REED v. WEST. [Austin Term, 





Opinion of the court. 





of patent, Reed had lost his right to relief. We think that 
the averments of the amended petitions show a sufficient 
excuse for the failure to sue earlier. When patent issued, 
the legal title vested in West or his heirs, in trust for the 
holder of the title bond, to the extent of the locative interest. 
(Gibbons v. Bell, 45 Tex.,417; Smock v. Tandy, 28 Tex., 132. 

If Reed had then gone into possession, his equitable title 
would have protected him, and entitled him to possession. (Id.) 
If, on the other hand, West had then repudiated the trust, by 
selling the entire tract or by holding possession, claiming for 
himself alone, then limitations would have commenced to 
run against the plaintiff's claim for equitable relief. (Early 
v. Sterrett, 18 Tex., 116.) Until some act indicative of an 
intention to hold adversely, limitations would not commence 
torun. (Id.) 

It does not appear that plaintiffs rights wore repudiated 
until the sale to Flemming in 1868, and on the face of the 
petition there appears to be no reason for charging him with 
neglect up to that time. 

In Glasscock v. Nelson, 26 Texas, 154, referred to as 
coincident with the case at bar, the trust had been repudiated 
and the plaintiff’s cause of action had accrued twelve years 
before suit brought. Ordinarily, where the holder of a title- 
bond has performed his part of the contract, ten years must 
elapse before the court will refuse him specific performance. 
(Yeary v. Cummins, 28 Tex., 94,95; Glasscock v. Nelson, 26 
Tex., 154; Carlisle v. Hart, 27 Tex., 354; Brown v. Guthrie, 
27 Tex., 610; 23 Tex., 431; 13 Tex., 459, 484.) 

Even charging the plaintiff with laches from the time the 
patent issued, if the interval during which the statutes of 
limitation in civil cases were suspended be deducted, less 
than six years elapsed before suit was brought. Surely it 
cannot be doubted that during the suspension of the statutes 
of limitation equity will follow the law, and will not, unless 
it be for some equitable reason, hold a complainant guilty of 
laches because of his failure to file his bill during this inter- 
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val. There is nothing in the circumstances of this case ¢ 

disclosed in the pleadings to justify holding him to greater 
diligence than is required of parties suing on strictly legal 
demands. ‘Tested by the rules applicable to ordinary suits 
for specific performance of title bonds, the plaintiff’s de- 
mand was not stale. But it would seem that in suits for 
specific performance, what is a reasonable time must depend 
much on. the circumstances of each case. (Kerr on Frauds 
and Mistakes, 305, and references; De Cordova v. Smith, 
9 Tex., 147; Bell v. Warren, 39 Tex., 111.) In De Cordova 
v. Smith, there were other circumstances besides lapse of 
time conducing to prove that the contract had been mutually 
abandoned. In Smith v. Hampton, 13 Tex., 463, in addition 
to the fact that there was over ten years’ delay unexplained, 
the claim itself was regarded as suspicious. We fail to dis- 
cover any fact or circumstance in this case lending any addi- 
tional force to the mere lapse of time. That the contract 
was of ancient date, constitutes no valid objection to its en- 
forcement, either at law or in equity. From the averments 


of the petition, it would seem West’s heirs are seeking to 
appropriate a valuable tract of land, and at the same time 
to repudiate the contract by means of which it was secured. 


It further appears that the long delay in the adjustment 
of this matter is excused by the neglect of West or his heirs 
to communicate with Reed, or to take any steps calculated 
to put him on notice that his claim was repudiated. [If 
it should be supposed that a more rigid rule is to be applied 
to plaintiff, because of his delay in making the location, the 
answer is, that the want of manifest equity on the side of 
appellees, as the case is presented to us, forbids that we should 
apply to the case any other test than the lapse of time since 
the accrual of the cause of action. 

Because the court erred in its ruling, the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED. 
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1. STATUTE CONSTRUED.—The ‘‘act to ascertain or adjudicate claims 


9. SAME.—The District Courts have not the power to appoint to take 


Tue Strate or Texas v. SALVADOR CARDINAS. 


for land against the State, situated between the Nueces and Rio 
Grande rivers,’ (Paschal’s Dig., art. 7068, &c.,) requiring that the 
claimant shall accompany his petition (seeking to establish such 
claim), ** with the titles, or evidences of titles, or right under which 
the same is held or claimed,’’ is complied with by filing secondary 
evidence with the petition when the original cannot be procured. 


2. SECONDARY EVIDENCE.—A copy of a copy is not admissibie in evi- 


dence, nor is a copy made and duly authenticated by an alealde in 
1828, of a title of land exhibited to him and not formiug part of the 
archives of his office, entitled to any standing as evidence. 


3. SAME—ARCHIVE.—Generally, it is the fact that a document is a 


record or archive of an oflice that makes a copy, certified Lo by the 
legal custodian of such record or archive, stand in the place of such 
original, where it is shown to be lost or cannot be produced. 


4. EXAMINED CoPY.—See testimony heid insufficient to establish a doc- 


ument produced as a copy of an original archive, of which it purports 
to be a copy. 


5. FOREIGN JUDGMENTS.—Foreign judgments should be authenticated 


(1) by an exemplification under the great seal, (2) a copy proved to 
be correct, (3) the certificate of an officer authorized by law, which 
itself must be properiy authenticated, although, if these modes of 
proof be beyond reach, other testimony inferior in its nature might 
be reccived. But where there is no cause shown for not resorting 
to the regular mode of proof, it is incompetent to prove by parol 
the existence and purport of such record of foreign judgment. 


6. TESTIMONIO.—When a testimonio, which is an original copy issued 


contemporaneously with the making of the protocol, and is the 
evidence of title given to the grantee, is offered in evidence, it is 
required to be accompanied by evidence of its genuineness, 


7. SAME—SECOND Copy.—It would therefore follow that a second cer- 


tified copy, issued and certified, at a later date, by the keeper of the 
archives, should be supported by confirmatory evidence of the genu- 
ineness of the grant. 


8. DEPOSITIONS—INTERPRETER.—It seems that a commissioner, ap- 


pointed by the District Court, by consent of parties, and required to 
take the testimony in English, may be his own interpreter, and 
reduce answers, given him in a foreign language, to English, and so 
certify such answers. 
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depositions, any one not authorized by the general laws of the State 
to take them. 

. SECONDARY EVIDENCE—JUDICIAL PROCEEDINGS.—It is not com- 

petent to prove a record still in existence, by oral testimony, as a 
means of establishing a title of record, in lieu of the ordinary mode 
of proving records. 
DESCRIPTION.—Without some specific designation of the part of the 
tract that was recovered in the judgment of affirmance, when only 
a part of the tract was recovered, the surveyor would have no legal 
direction in making a survey preparatory to the patent, as required 
by the law authorizing suit, under the act of August 15, 1870; and 
it seems that where title was shown to a definite number of leagues 
out of a larger survey, the plaintiff should show where the excepted 
part is situated. 

. STATUTE CONSTRUED.—It is the obvious intent of the law under 
which this suit was instituted, to benefit the parties interested,-by a 
confirmation of grants, either perfected or commenced ad pro- 
gressed with to an extent that would reasonably have insured its 
consummiution, had there been no change of government. 

. SAME—CONSTITUTIONAL LAW.—Such confirmation is not obuox- 
ious to the Constitution of the State, (of 1869.) providing that ‘*the 


Legislature shall not hereafter grant lands to any person or persons, 
nor shall any certificates of land be sold at the Ggneral Land Office, 
except to actual settlers upon the same, and on lots not exceeding 


160 acres.”’ (Const. of 1869, art. 10, sec. 6.) 

-. PRESCRIPTION, TITLE BY, NOY AIDED BY THIS STATUTE.—The 
statute under which suit is brought requires the evidences, &c., of 
title to be filed with the petition, and only authorizes suit by the 
“grantor, heir, or legal assignee of any grant of land emanating 
from the Spanish or Mexican Governments, showing its origin pre- 
vious to the 19th of Deeember, 1836." This language would, ordi- 
narily, import a paper title of some kind, capable of being filed in 
court with the petition ; so that. as prescription could not be so evi- 
denced, it cannot be held that the statute affords any aid to a title 
claimed by prescription. 

. SAME—FORTY YEARS’ POSSESSION.—A right as against the Gov- 
ernment might have accrued under the Spanish and Mexican Gov- 
ernments, under which the party in possession might defend his 
right to the land by prescription, as against a subsequent grantee 
of the same land; but it does not follow that sueh party is entitled 
to aid from the statute, which, by its terms, is inapplicable. 


APPEAL from Travis. Tried below before the Hon. J. P. 
Richardson. 
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This is one of a large number of suits brought under “An 
act to ascertain and adjudicate certain claims for land against 
the State, situated between the Nueces and Rio Grande riv- 
ers,” approved August 15, 1870, (Paschal’s Dig., art. 7068.) 
The first section of the act will be found in the statement of 
the succeeding case. (State v. Cuellar, post, 295.) Sections 
2 and 6 of the same act are as follows, viz: 

“Src. 2 That each of the claimants shall, at the time of 
filing of-said claim, accompany the same with an affidavit, 
made before some competent officer, that the title, or evi- 
dences of title, of the claim submitted for investigation, is 
not forged or antedated, but that the same is genuine, and 
that he is the true and lawful owner, or part owner, thereof, 
and that all the facts set forth in his petition are true, to the 
best of his knowledge and belief; and any claimant swear- 
ing falsely as to any of the facts herein required to be sworn 
to, shall be deemed guilty of perjury, and, on conviction 
thereof, shall be punished accordingly.” 

“Src. 6. The District Court shall, without the intervention 
of a jury, proceed to render judgment upon the pleadings and 
evidence in any such case, and shall, on application of either 
party, grant an appeal to the Supreme Court, upon such terms 
and conditions and requirements as appeals are granted in 
other cases.” 

The pleadings and evidence sufficiently appear in the 
opinion. 


James H. Bell, and Chandler, Carleton § Robertson, for appel- 
lee. — This suit was brought by the plaintiff in the court below 
against the State, under the authority conferred upon him, as 
he insists, by an act of the Legislature of the State, passed 15th 
of August, 1870. (See Acts of 1870, pp. 201-204.) The object 
of the suit is to determine whether or not the plaintiff is the 
legal owner of the land in controversy, as between him and 
the State; and if it shall be determined that the plaintiff is 
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the legal owner of the land, for a judgment and decree of this 
court against the State to that effect. 

The plaintiff’s petition contains a complete history of the 
manner in which he deraigns and claims title to the land sued 
for. To that petition the Attorney General of the State has 
filed general and special exceptions. 

Before we attempt to discuss the grounds of demurrer, we 
propose, briefly, to refer to the several organic and statute 
laws under which the plaintiff’s grantors obtained their title 
to the land in controversy. 

The land, at the date of the grant, was within the limits of 
what was then the State of Tamaulipas, then a part of the 
Government of Mexico, and now a part of the State of Texas. 

The colonization laws of Coahuila and Texas and the colo- 
nization laws of Tamaulipas are the same in substance. (For 
the colonization laws of Coahuila and Texas, 1825, see Laws 
of C. and T., pp. 15-23; for the laws of 1832, id., pp. 189- 
193; colonization laws of Tamaulipas, id., pp. 344-349.) 

The first section of the law of Tamaulipas reads as follows: 
“Article 1. Foreigners, who wish to colonize vacant lands in 
the State, shall be admitted, and their persons and property 
protected, provided they submit to the laws of the Republic 
and those of the State.” 

The thirteenth section provides that a preference shall be 
given, first, to the military entitled to lands; next, to native- 
born citizens of Mexico. In fact, all the laws of Mexico and 
the different States of that Government have given a prefer- 
ence to those who were entitled to lands for military services; 
and it will be borne in mind that the land involved in this 
suit was granted for military services rendered in protecting 
the frontier from Indian incursions. 

Section twenty-five of the same law reiterates, in sub- 
stance, section thirteen, and then provides for preferences, 
even between its own Mexican citizens. 

But the plaintiff claims title to the land described in his 
petition under the act of the Congress of the State of Tamau- 
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lipas, passed the nineteenth day of October, 1833. A trans- 
lated copy of said law is given, as follows: 

“ No. 24. The Constitutional Congress of the free State of 
Tamaulipas has decreed the following: 

« ActictE 1. To the inhabitants of Camargo, Mier, Guerrero, 
and Laredo, who may have no lands of their own, and who 
may possess stock to occupy them, there shall be given, at 
once, as much as five leagues each, and, in recompense, they 
shall pay the State $10 for each league. 

«Art. 2. Those only are comprehended in the foregoing 
article who lived in said villages during the last Indian war, 
now passed, and who did not emigrate previous to the year 
1821. 

“Art. 8. The respective ayuntamiento shall inform itself, 
by previous justification, whether the interested party who 
may present himself has lands of his own, and stock with 
which to occupy them. 

“Art. 4. These lands shall not be alienated until twenty 
years have passed after the concession; and if so alienated, 
the State recovers its right in them, and he who may have 
been the owner loses whatever advances and useful and ne- 
cessary improvements that he may have made; it being sufli- 
cient for a judgment of condemnation that the alienation 
shall be made to appear. Upon this point the respective 
administering judge shall decide summarily, without preju- 
dice to the legal remedies of the interested party. 

“Art. 5. The benefits of article 1 shall continue for three 
yeurs, from the day of the approval of this decree, after the 
expiration of which term no one shall obtain lands, except 
according to the ordinary laws. 

“Art. 6. The ayuntamientos and their individual members, 
collectively, and each one for himself, are responsible, per- 
sonally and pecuniarily, if they are wanting in the truth of 
the inquiry exacted by article third; and the Government, 
having heard their defense, shall make their responsibility 
effective. 
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“The Governor of the State shall take care that this decree 
be understood, and shall order its execution, having it printed, 
published, and cireulated. Rafael Fernandez, D. P.; Jose 
Ignaceo Saldana, 8.8.; Juan Bautista de la Garza, D. 8.8. 

“Wherefore, I command that it be printed, published, and 
circulated, and that it be duly executed. 

“ City of Victoria, October 19, 1833, 10th of the installation 
of the Congress of the State. 

“Francisco Vital FERNANDEZ. 

“ GABRIEL Arcos, Secretary of State.” 

And the eighteenth article of said law goes further to sus- 
tain us in this position. y 

The benefit of the first article of the act of the 19th Octo- 
ber, 1833, continued for three years, which time expired the 
19th of October, 1836. 

Independent of the act just cited, the plaintiff’s title is 

valid under the following sections of decree of 17th Novem- 
ber, 1833, of the Constitutional Congress of the free State of 
Tamaulipas : 

«Art. 9. Every Mexican or foreigner who may wish to 
radicate himself in any of the towns of the State, shall present 
himself personally to the respective alcalde, manifesting his 
intention, and, without any other requisite except that of 
swearing to comply with the laws of the country, he shall be 
held as an inhabitant; his name shall be inscribed in the 
book of registry, noting his age, condition, country, religion, 
and calling, of which an account shall be given to the chief 
of the department, who shall report to the Government.” 

“Art. 17. Inhabitants of the State who may enter into 
enterprises of colonization, according to article 5, shall have, 
gratis, the lands that for such object are designated in this 
law.” 

Were it not for the fact that the territory in which the 
land in controversy is situated has, by revolutions and other 
changes of government, been made subject to the opganic 
and statute laws of three national governments and the 
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present State Government, which has its third Constitution, 
we would here rest our case upon the question of demurrer, 

While we ail know that the Rio Grande was claimed as 
the southwestern boundary of the late Republic of Texas, we 
also know that the late Republic of Texas never did have 
political or judicial jurisdiction over the country south and 
west of the Nueces; neither did the State of Texas, until after 
General Taylor took possession of it with his troops, in 1845. 
And by reference to the last clause in the fourteenth section 
of the Constitution passed by the Consultation of the late 
Republic, we find that it only required “the archives of the 
political chiefs of Nacogdoches, Brazos, and Bexar to be 
transmitted to the Governor and Counsel. (Paschal’s Dig., 
art. 14.) 

From the above, we find that the Consultation made no 
provision for the filing of titles or ascertaining the rights of 
parties to any part of the territory in the State of Tamau- 
lipas. 

The eighteenth article shows the class of land titles that 
was declared void, (Paschal’s Dig., 28,) and that did not 
include the territory or class of land titles involved in this 
suit. 

The first section of the schedule to article 6 of the Consti- 
tution of the late Republic reads as follows: 

«Section 1. That no inconvenience may arise from the 
adoption of this Constitution, it is declared by this conven- 
tion, that all laws now in force in Texas, and not inconsistent 
with this Constitution, shall remain in full force until declared 
void, repealed, altered, or they expire by their own limita- 
tion.” (Paschal’s Dig., 35.) 

This section clearly shows that all private rights were pre- 
served, except those that were especially annulled in subse- 
quent provisions of that Constitution. 

The eighth section of the General Provisions shows how 
and fgr what causes the rights of parties to realty should be 
forfeited. (Paschal’s Dig., 36.) 
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And this court has repeatedly held, that private rights were 
not destroyed by the change of government. (McMullen v. 
Hodge, 5 Tex., 34; Kilpatrick v. Sisneros, 23 Tex., 130.) 

The last clause in the tenth section of the general provis- 
ions sho\ws what titles were annulled by that Constitutio... 
(See Paschal’s Dig., 38.) And it will not be insisted that the 
titles to the lands in question were annulled by that provision. 
Thus far we have argued the case as though the plaintiff's 
rights in this suit depended alone upon the organic law and 
statute laws of the late Republic and State of Texas, but we 
confidently assert that the plaintiff’s title is sustained by the 
laws of nations and the treaty of Guadalupe Hidalgo between 
the United States and Mexico. The act under which these 
suits were instituted provides as follows: 

“Section 1. * * * The said District Court shall in- 
vestigate the same (the titles, or evidences of titles, or right, 
under which the lands may be held or claimed) in accord- 
ance with the laws of nations, the laws, usages, and customs 
of the Government from which the claim is derived, and the 
principles of equity, so far as the same may be applicable, and 
shall give judgment for confirmation when the title is per- 
fect, or, when imperfect, when the same would have been 
matured into a perfect title under the laws, usages, and 
customs of the Government under which it originated, had 
its sovereignty over the same not passed to and been vested 
in the Republic of Texas,” ete. 

First. We insist that neither the late Republic of Texas, 
nor the State of Texas, ever had either political or judicial 
jurisdiction over the territory included in the act under which 
these suits were brought, until obtained by the conquest of 
the same by the United States and the subsequent treaty of 
Guadalupe Hidalgo. 

Second. That inasmuch as the Republic of Texas, at the 
date of annexation to the United States, had no political or 
judicial jurisdiction over said territory; and inasmuch as by 
the terms of annexation, Texas conferred the right upon the 
17 
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United States to adjust all questions of boundary that might 
arise with other Governments,—under the eighth and ninth 
sections of the treaty of Guadalupe Hidalgo, the plaintiffs 
and the parties referred to, (whose suits are now pending,) 
are protected in their titles, whether legal or equitable, to 
all lands within the limits of the State of Tamaulipas that 
were purchased in good faith prior to the ratification of 
the treaty and the actual -cession of the sovereignty of the 
soil by Mexico. 

In order to sustain the right that we assert, we propose to 
show from the proceedings of the Consultation, the Constitu- 
tion of the late Republic, the journals of said bodies, and the 
journals and acts of Congress, and the Constitution, journals, 
and acts of the Legislature of the State of Texas, as well as 
from the recognized history of Texas— 

First. That up to the date of the adoption of the Constitu- 
tion of the Republic, the people of Coahuila and Texas did 
not assert any claim to any part of the territory of the then 
State of Tamaulipas. 

Second. That up to the date when General Taylor landed 
his troops at Corpus Christi, in 1845, neither the people of 
the Republic, or the State of Texas, or the United States, had 
or exercised judicial or political control over any part of the 
State of Tamaulipas, or south or west of the Nueces river; 
that the territcry between the Nueces and Rio Grande rivers 
never was within the limits of the Government of the late 
Republic of Texas. 

Third. That up to the date of the treaty of Guadalupe 
Hidalgo, the territory between the Nueces and Rio Grande 
rivers, and described in the act under which this suit is insti- 
tuted, was, up to the date when General Taylor landed his 
‘troops at Corpus Christi, in 1845, within the limits and juris- 
diction of Tamaulipas and Mexico. 

To show that the people of Texas, in their attempt to es- 
tablish a new Government, did not claim beyond the limits 
of Coahuila and Texas, we will briefly refer the court, first, to 
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the journals of the Consultation of Texas. In the proceed- 
ings at the adjourned meeting of that convention, held at 
Columbia, on the 15th of August, 1835, they called for rep- 
resentatives from the different municipalities of the State of 
Coahuila and Texas. (See Journal of the Consultation, pp. 
3-5.) And their first meeting at San Felipe. (Id., pp. 6-9.) 
Up to the 6th of November, 1855, the convention refused to 
declare their independence. (Id.,-pp. 18, 19, 21, 22, 38, 39; 
see also arts. 14 to 18, of the Constitution of the Consulta- 
tion, pp. 46, 47, 50, 60.) 

In the report of. the Committee on Finance, in which 
they recommend the establishment of ports of entry, to col- 
lect revenue, we find the following: 

“Tt will become neccessary, in order further to carry into 
effect the revenue laws hereafter to be enacted, to divide the 
whole coast into revenue districts. Your committee have 
decided upon the following division of the coast, which is 
naturally suggested by its geographical as well as topograph- 
ical features : 

“First. All that part of the coast lying between the Sabine 
and Caney creek, comprehending the ports of Sabine, Gal- 
veston, and Velasco, and all others that may be hereafter 
established within the said limits, to be called the Eastern 
District. 

“Second. All that part of the coast lying between Caney 
creek and the western boundary of Texas, comprehending 
the ports of Matagorda, Lavaca, Copano, and all other which 
may hereafter be established within the said limits, to be 
called the Western District.” (See Journals of the Consult- 
ation, p. 66.) 

The above shows that the committee only claimed domin- 
ion over Coahuila and Texas. (See also Journals of the first 
Congress, pp. 11, 12, 21, 24, 26, 116, 117, 186, 158, 155, 156, 
175, 230, 256, 257, 259, 275, 301.) 

In addition to the above references, made to show that the 
revolting provinces only claimed the territory of Coahuila 
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and Texas, we refer the cohrt to Yoakum’s History of Texas, 
which, we believe, is regarded as accurate and good author- 
ity as can at this late day be found. In volume 1, page 32, 
we find the following: 

“Here, then, in the settlement by La Salle, under the 
orders of his sovereign, and the monstrous pretensions of 


Spain, is laid the foundation of a controversy, which, being 
transferred from one party to another, is finally and forever 
closed by the treaty of Guadalupe Hidalgo, made between the 
United States and Mexico, on the second of February, 1848.” 

In October, 1835, the Mexicans commenced their war 
movements in Goliad. (Id., p. 355.) 

See Sam Houston’s letter to President Jackson, February 13, 
1835, in which he says: “ My opinion is, that Texas will, by her 
members in convention, on the first of April, declare all that 
country as Texas proper, and form a State Constitution.” 
(Id., p. 466.) 

In November, 1835, a detachment from Nueces was sent 
to Goliad, which captured Lipantitlan, on the Nueces, above 
San Patricio. (Id., p. 19.) 

It appears from a report of Doctor James Grant, that on 
the third of October, 1835, Tamaulipas was not one of the 
revolting States. (Id., p. 22.) 

Doctor James Grant, during the battle, and while they 
were in front of and taking San Antonio, in December, 1835, 
tried to get up an expedition for the interior, and painted in 
rich colors the spoils of Tamaulipas. (Id., vol. 2, pp. 44, 
46, 50.) 

The terms of the treaty proposed by General Houston with 
Santa Anna, shows that Texas had not claimed beyond the 
Nueces. (Id., vol. 2, pp. 154, 156; see also p. 274.) 

The treaty entered into between General Santa Anna and 
D. G. Burnett, as President, shows that it only applied to the 
territory of Coahuila and Texas. | (Id., p. 526.) 

And again, the fourth article of the secret agreement 
between Santa Anna and the President of Texas. It says: 
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« A treaty of commerce, amity, and limits, will be established 
between Mexico and Texas, the territory of the latter not to 
extend beyond the Rio Bravo del Norte.” (Id., p. 528.) 

That shows that Texas did not then claim dominion over 
any territory beyond the limits of Coahuila and Texas, even 
when capitulating with Santa Anna, who was then in durance 
vile-—in law not capable of making a treaty that would bind 
him or his Government. Texas did not absolutely claim the 
territory beyond the limits of Coahuila and Texas, and left 
the question open for subsequent stipulations and contract, if 
they could get it. 

Again, in the letter of Santa Anna to General Houston, 
dated November 5, 1836, (pages 530, 531. Yoakum, vol. 2, 
we find the question of boundary discussed, showing that 
nothing definite had been determined in regard to boundary. 

The above shows most conclusively, that neither Texas nor 
Mexico regarded the revolt, and new Government established, 
as being claimed to extend beyond the limits of Texas. 
Again, in the letter from President Houston to General 
Santa Anna, dated March 21, 1842, he does not claim any 
territory beyond the boundaries of Coahuila and Texas. (Id., 
544, 558.) 

In August, 1836, Houston occupied San Patricio. (Id., 
pp. 191, 192.) 

In the summer of 1836, General Corro advised raising 
more troops, to make headquarters at Matamoras. (Pp. 178, 
181; see p. 206; also pp. 216, 289, 290, 291, 297, 312, 313.) 

The Legislature of Coahuila and Texas alone, in its last 
days, referred to as disposing of the lands of Texas. (Pp. 
229, 238.) 

In 1837, five hundred Mexicans came in as far as San 
Patricio. (Page 241.) 

In 1838, the Mexicans were in force in Matamoras. (Pp. 
258, 288.) 

In 1841, Captain Dimmit and his men were captured 
fifteen miles below Corpus Christi. (P. 319°) 
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General Houston, in his first proclamation as commander- 
in-chief of the army, addressing himself to the people of 
Texas, repeats the name of Texas eleven times in that mes- 
sage, but he makes no allusion to the State of Tamaulipas, or 
the territory, or the people of that State. (Vol. 2, pp. 
450, 452.) 

We also find that the Congress of the Republic, on the 
twenty-first of November, 1836, could not have claimed any 
part of the territory of Tamaulipas. 

The judiciary committee made the following report: 

“The judiciary committee, to whom was referred a bill 
from the Senate, ‘authorizing the President to have the col- 
onization laws translated,’ have had the same under consid- 
eration, and have instructed me to report the bill with the 
following amendments: Strike out all after the word ‘to,’ in 
the fifth line of the first section, and insert the following: 
‘Employ a suitable person to translate the colonization laws 
of Coahuila and Texas, and also the colonization laws of 
the Republic of Mexico, so far as they relate to Texas, at 
as early a period as practicable.’” (See Journal, p. 175.) 

If they had claimed any part of Tamaulipas, they most cer- 
tainly would have made provision for the translation of her 
colonization laws as well as the laws of Coahuila and Texas, 
for it would be more essential to have the laws of Tamauli- 
pas translated, than those of Coahuila and Texas, because all 
the archives and evidences of land titles were on the other 
side of the Rio Grande. 

We tind that President Houston, twenty-first of December, 
1836, in his veto of the bill establishing a General Land 
Office, only alludes to the laws and titles to land in Coahuila 
and Texas. (See Journal, p. 301.) 

The first act or proceeding that we find on the part of the 
people of Texas, claiming that the boundaries of the Republic 
extended beyond the limits of Coahuila and Texas, was the 
act of the nineteenth of December, 1836, which reads as fol- 
lows: 
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“Src. 1. Be it enacted by the Senate and House of Repre- 
sentatives of the Republic of Texas, in Congress assembled, 
That from and after the passage of this act, the civil and 
political jurisdiction of this Republic be and is hereby de- 
clared to extend to the following boundaries, to wit: Begin- 
ning at the mouth of the Sabine river, and running west 
along the Gulf of Mexico three leagues from land, to the 
mouth of the Rio Grande; thence up the principal stream of 
said river to its source; then due north to the forty-second 
degree of north latitude; then along the boundary line, as 
defined in the treaty between the United States and Spain, 
to the beginning; and that the President be and is hereby 
authorized and required to open a negotiation with the Gov- 
ernment of the United States of America, so soon as in his 
opinion the public interest requires it, to ascertain and define 
the boundary line, as agreed upon in said treaty.” (Paschal’s 
Dig., p. 192, art. 438.) 

Again, the act of the twenty-second of December, 1836, 
establishing the powers and jurisdiction of District Courts 
and creating judicial districts, only claimed jurisdiction over 
the country to the Nueces. (See Acts of 1836, p. 199.) 

Notwithstanding they claimed all the territory from the 
mouth of the Sabine river to the mouth of the Rio Grande, 
the proof is abundant that they never were able to hold 
dominion over or possession of the territory between the 
Nueces and Rio Grande rivers, until it was ceded to Texas 
by the treaty of Guadalupe Ilidalgo, between the United 
States and the Government of Mexico. This fact is admitted 
by the Legislature of the State, as late as January, 1858, 
(see Journals of the Ilouse, vol. 7, p. 702,) in a report of 
claims in favor of ecrtain citizens of Laredo, which report 
was adopted by the House of Representatives, (see Journal 
of House, p. 797,) and afterwards adopted by the Senate. 
(See Senate Journals of 1858, pp. 328, 329, and the bill which 
was approved by the Governor.) 

The Senate report says: “There can be ho pretense that, 
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under the treaty of Santa Anna, and the passage of the act 
of December, 1836, the Territory of Texas extended beyond 
the Nueces and Medina.” (Senate Journals, p. 328.) 

The House report says: “The committee believe that under 
no equitable or legal view of the law can they (certain citi- 
zens of Laredo) be entitled to head-rights as citizens of 
Texas, ‘because Laredo was, at the date of the Declaration of 
Independence, a part of the State of Tamaulipas, and con- 
tinued under Mexican jurisdiction until 1845—its citizens , 
adhering to the enemy.” (House Journals, p. 702; the | 
House report was adopted by the Legislature.) | 

The same principle is judicially decided in the case of 
Trevino v. Fernandez, 13 Tex., 631, et seq., and cases cited; 
Brownsville v. Basse & Hord, 36 Tex., 461, and cases cited. 

To show that the Government of Mexico claimed all the 
territory between the Nueces and Rio Grande, at the date of 
the treaty of Guadalupe Hidalgo between the United States 
and Mexico, which bears date second of February, 1848, in 
the instructions of the Mexican Government of the 29th of 
August, 1847, to the commissioners appointed to negotiate 
a treaty with the United States commissioner, N. P. Trist, 
esq., we find the following language: 

“Tt is supposed they know that if greater advantages cans 
not be drawn from the territory of Texas, they must adopt 
the opinion of the Government, who believe that no further 
concession shall be made than the limits of Texas as known 
and recognized; they do not pass the river Nueces, which is 
the natural boundary of Texas, and in no manner does its 
limits reach to the river Bravo,” which means the Rio 
Grande. (See Public Pamphlets, vol. 2, p. 331.) 

And in a note addressed by said commissioners to Mr. 
Trist, dated September 6, 1847, we find the following more 
emphatic language: 

“Tn our conferences we have informed your excellency 
that Mexico cannot cede the belt which lies between the left 
bank of the Brav¥o and the right of the Nueces. The reason 
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entertained for this is not alone the full certainty that such 
territory never belonged to the State of Texas, nor is it 
founded on the great value, in the abstract, which is placed 
upon it. It is because that belt, together with the Bravo, 
forms the natural barrier for Mexico, both in a military and 
commercial sense, and the barrier of no State ought to be 
sought, and no State can consent to abandon its barrier. 

“But in order to remove all cause for trouble hereafter, 
the Government of Mexico engages not to found new settle- 
ments, or establish colonies, in the space between the two 
rivers, so that, remaining in its present uninhabited condition, 
it may serve as a safeguard equally to both republics. Pur- 
suant to our instructions, the preservation of this territory is 
a condition, sine qua non, of peace. Sentiments of honor 
and delicacy, (which your excellency’s noble character will 
know how worthily to estimate,) even more than a calcula- 
tion of interest, prevent our Government from consenting to 
the dismemberment of New Mexico. Upon this point, we 
deem it superfluous to add anything to that which we had 
the honor to explain to you orally in our conference.” (See 
Public Pamphlets, vol. 11, pp. 336, 337; see Mitchell’s map 
of ‘Texas, 1856, published contemporaneously with the De- 
claration of Independence on the part of Texas, ete.) 

We also find, in the fourth division of a counter-project 
for a treaty prepared and presented by the Mexican Govern- 
ment, dated 5th of September, 1847, that the Mexican Govy- 
ernment insisted upon the Nueces as the boundary line. (Id., 
p. 329.) 

And the eleventh division of said project reads as follows: 

“ All the grants of lands made by Mexican authorities in 
territories belonging heretofore to the Republic, and by this 
treaty to be for the future within the limits of the United 
States, shall be valid and permanent, and shall be sustained 
and guarded forever by the Government of the said United 
States.” (Id., p. 541.) 

The law charges this court with judicial notice of the fact 





ars ee ae 





= 





nS aaa) 





























PLE EI TF TN a ES a OE BS 


z 

























































































THe State v. CARDINAS. 





[Austin Term, 





Argument for the appellee. 





that neither Texas nor the United States had civil jurisdiction 
over the territory until after the treaty of Guadalupe Hidalgo. 
Hence it follows that all rights acquired by Mexican citizens 
under the political or judicial authority of the State of Tamau- 
lipas were and are valid, and binding upon the State of Texas 
and its inhabitants, as well as the United States, and we insist 
that the parties to this suit are protected in their titles by the 
eighth and ninth articles of the treaty of Guadalupe Hidalgo. 
Now, let us turn to the treaty itself, and see what its stip- 
ulations were in relation to lands held under sales and titles 
emanating from the Mexican Government, and see if we 
can, under its terms and the laws and decisions applicable to 
the questions arising in the case, sustain the position we here 
assume. ‘The last clause of the eighth article of that treaty 
reads as follows: “In the said territory, property of every 
kind, now belonging to Mexicans not established there, shall 
be inviolably respected. The present owners, the heirs of 
these, and all Mexicans who may hereafter acquire said 
property by contract, shall enjoy, with respect to it, guaran- 
tees equally ample as if the same belonged to citizens of the 
United States.” (U.S. Statutes at Large, vol. 9, p. 929.) 

The first clause in the ninth article of that treaty reads as 
follows: “The Mexicans who, in the territories aforesaid, 
shall not preserve the character of citizens of the Mexican 
Republic conformably with what is stipulated in the pre- 
ceding article, shall be incorporated into the Union of the 
United States, and be admitted as soon as possible, according 
to the principles of the Federal Constitution, to the enjoy- 
ment of all the rights of citizens of the United States, in the 
mean time shall be maintained and protected in the enjoy- 
ment of their liberty, their property, and civil rights now 
vested in them according to the Mexican laws.” (Id., vol. 
9, p. 930.) 

The original grantee in this case had performed all the 
conditions precedent before the title to the land involved in 
this suit was extended. All of which is fully stated and set 
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forth in the petition and order of the Governor, as well as in 
the face of the title itself. 

By the foregoing references, and extracts from the consti- 
tutions and laws, and correspondence, and from the articles 
of the treaty, we have shown that the plaintiff’s title was 
issued in strict conformity to the laws in force at the date of 
its execution, and that the same has not been abrogated, 
annulled, or set aside by any judicial or political authority, 
and that it now remains in full force and effect. 

But one of the grounds of special demurrer to the plain- 
tiff’s petition is, that the act of the Legislature under which 
this suit is instituted, is in violation of the Constitution of the 
United States, consequently void. As that question is raised 
by the Attorney General, it behooves us to examine the 
terms and conditions upon which the late Republic of Texas 
was annexed to and became one of the States of the Union: 
and what rights and interest were ceded by Texas, and what 
she reserved to herself, and then and now holds in her capac- 
ity as one of the local Governments of the Federal Union. 

The second section of the articles of annexation provides— 

“First. Said State to be formed, subject to the adjustment 
by this Government of all questions of boundary that may 
arise with other governments.” 

After specifying the property ceeded to the United States 
Government, it further says: 

«Texas shall retain all the public funds, debts, taxes, and 


dues of every kind which may belong to or be due and owing 


said Republic; and shall also retain all the vacant and un- 
appropriated lands lying within its limits, to be applied to 
the payment of the debts and liabilities of said Republic of 
‘Texas, and the residue of said lands, after discharging said 
debts and liabilities, to be disposed of as said State may 
direct.” (Paschal’s Dig., p. 44, see. 2.) 

Inasmuch as the State of Texas is, by the express terms of 
annexation, the owner of all the public and unappropriated 
lands in the State, we confess our utter inability to under- 
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stand how the act of the Legislature of the State, under 
which this suit is brought, can be in violation of any word, 
sentence, or provision of the Constitution of the United 
States. 

Surely the United States has not the remotest interest in 
the land involved in this suit, further than to see that the 
owners of lands within the limits of the United States are 
protected in their titles, as provided for in the stipulations in 
the treaty of Guadalupe Hidalgo. 

The act under which this suit is brought is substantially a 
copy of the act passed for the same purpose on the 11th of 
February, 1860. (See Paschal’s Dig., pp. 739, 741, art. 448.) 

That act was limited to three years; but the late rebellion, 
that broke out early in 1861, prevented the parties interested 
from availing themselves of the advantage conferred upon 
them by the above-named act, and for that reason the Legis- 
lature of 1870 did not hesitate to pass the act authorizing 
the institution of this suit. 

It must be borne in mind that the title claimed by plain- 
tiff was acquired from the Government of the State of Ta- 
maulipas, when it was within and constituted a part of the 
Government of Mexico. Under the terms of the treaty 
already cited, the original grantee, his heirs, and assigns, are 
fully protected. That being so, it was not within the power 
of the framers of any Constitution of the State, or the Legis- 
lature of the State, to destroy or impair the validity of that 
grant since the date of the treaty of Guadalupe Hidalgo. 
(Paschal’s Annotated Const., p. 155, sec. 157, and authorities 
cited; Green v. Biddle, 8 Wheat., 92; Bronson v. Kinzie, 1 
How., 319; McCracken v. Hayward, 2 How., 612; People v. 
Bond, 10 Cal, 570: Ogden v. Saunders, 12 Wheat., 231; 
Von Hoffman v. City of Quincy, 4 Wall., 550.) 

The court is respectfully requested to read the above au- 
thorities, and particularly the case of Von Hoffman v. The 
City of Quincy, 4 Wall., 550, and Green v. Biddle, 8 Wheat., 
92; Con. R. P., top page, 369, 
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The second ground of demurrer is, that the act of the 
Legislature authorizing this suit is in violation of the Con- 
stitution of this State. And we are advised that the learned 
counsel will insist that it is in violation of the sixth section 
of the tenth article of our State Constitution, which is in the 
following language: 

“Sxrcotion 6. The Legislature shall not hereafter grant lands 
to any person or persons, nor shall any certificate for land be 
sold at the land office, except to actual settlers upon the same, 
and in lots not exceeding one hundred and sixty acres.” (See 
Constitution of 1870, p. 32, sec. 6.) 

By reference to the act authorizing this suit, we find it 
does not, directly or indirectly, grant or authorize the grant- 
ing any of the public domain of the State; it simply admits 
that there are lands within the limits of the territory described 
in the act, that different individuals claim to be the owners of, 
and that there is at least some doubt as to whether the claim- 
ants or the State have the better titles to said lands. 

As a government can only be sued when the organic or 
statute law shall create a forum and prescribe the manner 
when, where, and how such suits shall be instituted, the Leg- 
islature, by passing the act referred to, simply created a 
forum and prescribed the rules under and by which the titles 
to those lands shall be adjudicated; and if the claimants 
shall establish their titles by evidence under the rules pre- 
scribed in the act, then the plaintiff shall have judgment 
against the State for the land; and, in addition to the usual 
decrees in favor of the plaintiff, the law further provides that 
the Commissioner of the General Land Office shall issue a 
patent for the land in the name of the original grantees or 
their heirs. As a matter of course, if the plaintiff fails to 
establish his title to the land, as required by the act, the 
judgment will be against hin, and the land adjudged to be 
the property of the State. That is all there is in the act. 

If it is possible that we are wrong in this position, then we 
assume a more cogent and stronger position, and that is, that 
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neither the sixth section of the tenth article, or any other 
provision of the State Constitution, can be invoked to de- 
stroy the higher right of the plaintiff in this suit, for we have 
already shown that, by the terms of annexation, the United 
States reserved the right to adjust all questions of boundary; 
and by the stipulations of the treaty of Guadalupe Hidalgo, 
and particularly the eighth and ninth sections of said treaty, 
the plaintiff is fully protected in his title, and it cannot be 
adjudged invalid without openly violating one of the most 
sacred provisions of said treaty, and one that would authorize 
the Mexican Government to disregard the entire treaty. (6 
Pet., 691; The United States v. Percheman, 7 Pet., 86; De- 
lassus v. The United States, 9 Pet., 133; Vanderslice v. Hanks, 
3 Cal., 27; Ware v. Hylton, 3 Dall., 199; Strother v. Lucas, 
12 Pet., 410.) 

The court is also referred to the following treaties between 
the United States and other nations from which territory 
has been acquired, which, in all cases, protect the rights of 
individuals in the acquired territory: 

First. Treaty between Spain and the United States, dated 
October 27,1795. (See U. 8. Stats. at Large, vol. 8, p. 138; 
also Act of Congress of May 6, 1796, vol. 1, p. 459; also 
Act dated July 16, 1798, vol. 1, p. 609.) 

Second. Convention between Spain and the United States, 
dated August 11,1802. (See U.S. Stats. at Large, vol. 8, p. 
198; also Act of Congress of March 16, 1804, U. 8. Stats. at 
Large, vol. 2, p. 270; and Act of February 14, 1805, vol. 2, 
p. 314.) 

Third. Treaty between Spain and the United States, dated 
February 22, 1819, and October 29, 1820. (See U. 8. Stats. 
at Large, vol. 8, p. 252; also Act of Congress of May 24, 
1824, vol. 4, p. 33.) 

Fourth. Treaty between Spain and the United States, dated 
February 17, 1834. (See U.S. Stats. at Large, vol. 8, p. 460; 
also Act of Congress of June 7, 1836, U. 8. Stats. at Large, 
vol. 5, p. 84.) 
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Acts of Congress relating to Florida and Florida land 
claims, and to determine right of private citizens originally 
nie a under the Government of Spain: January 15, 1811, 
vol. 3, p. 471; March 3, 1819, vol. 3, P 523; March 3, 1821, 
vol. 3, p. 637; March 30, 1822, vol. 3, p. 654; March 30, 
1822, vol. 3 * 660; May 7, 1822, oat 3, p. 685; May 8, 
1822, vol. 3, p. 709; March 3, 1823, vol. 3, p. 750; February 

, 1824, vol. 4, p. 6; May 26, 1824, vol. 4, p. 45; April 22, 
1826, vol. 4, p. 156; May 4, 1826, vol. 4, p. 157; February 
8, 1827, vol. 4, p. 202; April 28, 1828, vol. 4, p. 264; May 
23, 1828, vol. 4, p. 284; January 21, 1829, vol. 4, p. 333; 
May 26, 1830, vol. 4, p.405; January 3, 1832, vol. 4, p. 496; 
June 28, 1832, vol. 4, p. 550; June 15, 1844, vol. 4, p. 667; 
June 15, 1844, vol. 4, p. 671. 

It will be seen, by the treaties of the United States with 
the most civilized nations of Europe, the laws enacted by 
Congress, and the decisions of the Supreme Court, that the 
private rights of the individual citizens, within conquered 
and acquired territory, have been always protected, without 
any variation; and the State of Texas, notwithstanding the 
bitterness of the struggle of her people with Mexico for 
independence, has followed the just and wise precedents 
established by the national, political, and judicial authorities. 
Four different Legislatures of this State have enacted laws 
for the protection of the rights of the claimants to lands 
under titles issued by the State of Tamaulipas, and four dif- 
ferent Governors, to wit, Governors Bell, Pease, Houston, 
the father of the Republic of Texas, and Davis, have ap- 
proved these laws. One of them, Governor Davis, lived 
inany years in that section of the State, and was well ac- 
quainted with the titles which would be presented for con- 
firmation under this act approved by him, August 15, 1870. 
The decisions of our Supreme Court of the State have fol- 
lowed those of the Supreme Court of the United States, thus 
presenting an unvaried history, political and judical, in recog- 
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nition of these grants, both by the United States and this 
State. 


Walton, Green & Hill, also for appellee. 
George Clark, Attorney General, for the State. 


Peeler & Fisher, also for the State—It was insisted in the 
court below, and we insist here, that this act is unconstitu- 
tional. 

Section 6 of article 10 of the Constitution of 1870 provides: 
«The Legislature shall not hereafter grant lands to any per- 
son or persons, nor shall any certificates for land be sold at 
the land office, except to actual settlers upon the same, and 
in lots not exceeding one hundred and sixty acres.” (2 Pas- 
chal’s Dig., p. 1121.) 

We say that this act is, in effect, a legislative grant of 
lands to these claimants, and that the Legislature cannot do 
indirectly and under the guise of a judicial proceeding that 
which it has not the power to do directly. 

If it be essentially a grant, it matters not that the court is 
required to pass upon certain facts before the patent issues. 
If the constitutional inhibition can be avoided in this way, 
laws can be easily framed to grant away the entire public 
domain of the State. It is not the mode, but the right, of 
doing the thing that is denied to the Legislature. 

We do not say that the State cannot permit itself to be 
sued in its own proper forum, for the purpose of having 
alleged rights against it litigated and determined. But we 
do say that the pretended or alleged rights of the claimants 
here are not proper subjects—matter of judicial cognizance, 
—but belong, if they can be acted upon at all, exclusively to 
the political department of the Government. If any of these 
claimants had existing legal rights, and they were infringed, 
the courts were open to them, and there was no necessity for 
such a law. [If their rights, however, were imperfect or 
inchoate, then, as has been frequently held, they were only 
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a charge upon the conscience of the body politic—their 
recognition depending upon the will and confirmatory action 
or grant of the political department. (Smith v. U.8., 10 
Pet., 332; 16 Id., 153; 2 How., (U. 8.,) 344; 6 Mo., 514; 
7 Id.,10; 8 How., (U. 8.,) 293; 2 Id., 285; 7 Tex., 366; 
5 Tex., 412; 1 Tex., 802.) 

Suppose the Legislature had granted these lands directly 
to the claimants: would the grant have been constitutional ? 
Clearly not. If, then, the concession which the act makes is 
indispensable to bring these claims into life, does it not, as to 
them, amount to a legislative grant, and is not this doing the 
very thing which the Constitution says shall not be done? 
Is it not reasonable to suppose that after the law of 1860, 
which was almost identical with this, had expired by its own 
limitation, the convention intended to cut off from future 
recognition and put an end to these and other ancient, vex- 
atious claims, because of the long lapse of time and of the 
inviting and not always unoccupied field they presented for 
fraud? But whatever may have been the reason, the lan- 
guage of the Constitution is plain. Nothing is left to impli- 
cation. If a legislative grant, it is absolutely void. 

The court, however, may reach the conclusion that, as to per- 
fect legal title, the statute is not a grant, but only affirms pre- 
existing legal grants, and provides the means for their judi- 
cial establishment and record, thus maintaining, with respect 
to these, the constitutionality of the law; whilst, as to im- 
perfect or inchoate rights, in no way binding upon the State, 
it is to all intents and purposes a grant, and therefore uncon- 
stitutional. It is questionable, to say the least, whether, as 
to imperfect or inchoate rights, belonging entirely to the 
political department of the Government, the court can be 
charged with the duty of determining them. Now if, as we 
understand, counsel on the other side insist that the District 
Court in these cases sat as a sort of commission, rather than 
as a court, we deny that the Legislature had, under the Con- 
stitution, any power to make it such a commission. Original 
18 
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jurisdiction to try “all suits and cases in which the State 
may be interested” is conferred on said court by section 7 of 
article 5 of the Constitution of 1870. (2 Paschal’s Dig., 
p. 1115.) If these be “suits and cases” in which the State is 
interested, then the District Court had exclusive original juris- 
diction over them. If they be not “cases or suits,” within 
the meaning of the Constitution, then the District Court has no 
jurisdiction over them, and its acts are coram non judice ; for 
there is no provision in the Constitution for the superaddition 
by the Legislature of other duties to the court, or the enlarge- 
ment of its jurisdiction, and certainly none which sanctions 
the imposition of duties not judicial in their character— 
duties which could as well have been conferred on any pri- 
vate individual. 

In United States v. Ferreira, 13 How., (U. S.,) 40, will be 
found a discussion of the question here suggested. Congress 
had directed the judge of the District Court of the United 
States for the northern district of Florida to receive and ad- 
judicate certain claims under the treaty of 1819 between the 
United States and Spain. The court held, that an appeal did 
not lie to the Supreme Court from an award of the district 
judge; that the decision was not the judgment of the court; 
and Chief Justice Taney, who delivered this opinion, said, 
among other things: 

«The territorial judges, therefore, in adjusting these claims, 
derived their authority altogether from the laws above men- 
tioned, and their decisions can be entitled to no higher respect 
or authority than these laws gave them. They are referred, 
by the act of 1823, to the treaty for the description of the 
injury which the law requires them to adjust, but not to 
enlarge the power which the law confers, nor to change the 
character in which the law authorizes them to act. 

«The law of 1823, therefore, and not the stipulation of the 
treaty, furnishes the rule for the proceeding of the territorial 
judges, and determines their character. And it is manifest, 
that this power to decide upon the validity of these claims is 
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not conferred on them as a political function, to be exer- 
cised in the ordinary forms of a court of justice, for there is 
to be no suit; no parties, in the legal acceptance of the term, 
are to be made; no process to issue; and no one is authorized 
to appear on behalf of the United States, or to summon wit- 
nesses in the case. The proceeding is altogether ex parte, 
and all that the judge is required to do, is to receive the claim 
when the party presents it, and to adjust it upon such evidence 
as he may have before him, or be able himself to obtain. But 
neither the evidence nor his award are to be filed in the 
court in which he presides, nor recorded there; but he is re- 
quired to transmit both the decision and the evidence upon 
which he decided to the Secretary of the Treasury, and the 
claim is to be paid, if the Secretary thinks it just and equi- 
table, but not otherwise.” 

The difference between the powers conferred by the act 
referred to in this opinion and those conferred by our statute, 
especially in the manner of their execution, is very apparent. 
Here we have a suit—a regular petition—setting forth a 
full and particular description of the lands claimed, accom- 
panied with the evidence of title, and sworn to; provision is 
made for the issuance of subpoenas and the taking of testi- 
mony, oral and by deposition; the Attorney General is 
required to represent the State; appeal is permitted to the 
Supreme Court, as in other cases, and the judgment of the 
court is to be rendered upon the “pleadings and the evi- 


5 


dence.” Surely, there can be no question but that the pro- 
ceedings under the statute area suit. They are spoken of asa 
suit—a suit against the State, it is true, but not the less a suit— 
which must, except in so far as the statute has permitted a 
change, be conducted and determined as are other cases. 

In Rose v. Governor, 24 Tex., 504, it was held “that the 
right to sue the Governor or the State is matter of favor con- 
ferred by the State, in derogation of that immunity which 
every sovereignty enjoys; and we think that statutes confer- 
ring such privileges should be construed with strictness, so as 
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to extend the right only to those by whom it was clearly 
intended that it should be enjoyed.” 
In the ease of Houston v. Robertson, 2 Tex., 20, which was 


brought under the law authorizing suits against the State, by 


empresarios, Chief Justice Hemphill, who delivered the opin- 
ion, in discussing the statute under which suit was brought, 
said: “The consent of the Government to be sued is given on 
terms. She had the right and power to determine what ques- 
tions should be decided, and the rules which should govern the 
decisions.” And in the case of Houston v. Perry, 2 Tex., 51, 
which was brought under the same statute, the same learned 
judge said: “As a general rule, the plaintiff claiming lands 
from the Government must allege and fully prove all the facts 
necessary to support his claim. No presumption is to be raised 
as against the Government, who is a stranger to all the mat- 
ters and things alleged in the petition not judicially within the 
knowledge of the court, and who, if she does not controvert, 
cannot admit the truth of the averments of the claimant.” 

We think it clear, that to entitle plaintiffs to judgment of 
confirmation, they must satisfy the court that their suit has 
been instituted and prosecuted according to the statute, and 
that they have fully and strictly complied, in their allegations 
and proofs, with its provisions. 

We will now examine, briefly, some of these requirements. 

1. Suit must be brought within two years from the passage 
of the act. (Sec. 10.) It expired August 15, 1872. 

2. The plaintiff must allege and prove that he is the orig- 
inal grantee. The statute does not open the door to every 
one; it designates the particular character of persons who 
may enter. A person, therefore, claiming as original grantee, 
must clearly establish that he is such grantee. One claiming 
as heir, must establish his identity as such, and his right, in 
whole or in part, by virtue of his heirship, to the grant; and 
one claiming as assignee, must establish a legal, or what is 
tantamount to a legal assignment, for the statute uses the 
term “legal assignee.” : 


o 
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Now, all this, we take it, must be established according to 
the laws of the State of Texas in force at the time of the 
trial. The merits of the case, as to title, may be controlled 
by other laws; but we are at a loss to discover how these 
preliminary questions or conditions precedent, upon which 
the plaintiff is permitted to come into court at all, can be 
considered with reference to any other than the lex rei site. 
In other words, we maintain that claimants, under this act, 
must allege and prove the character in which they sue, and 
all other matters affecting their right, personally, to maintain 
the suit, just as in ordinary action. In this respect, they are 
on the same, footing with other suitors, except that strict 
proof, it seems, should be required in the interests of the 
State, whether technical objections be taken or not. Noone 
representing the State has the authority to waive or assent to 
anything to her prejudice, and the claimants suing under the 
statute, do so, as it were, cum onere. 

3. The plaintiff must allege and prove that the lands he 
claims are situated in the territory mentioned in the statute. 
He is required, in his petition, to set forth particularly the 
situation, boundaries, and extent of the lands claimed by 
him. (See. 1.) 


4. The plaintiff must allege and prove that his title ema- 


nated either from Spain or Mexico. The statute recognizes 
but two sources from which the title can flow: the Govern- 
ment of Mexico or Spain; and it must have had its origin or 
commencement previous to the 19th day of December, 1836. 
If after this date, it is without the statute. (Sec. 1.) 

5. The plaintiff must next make good his case upon the 
merits. He is required, as we have seen, to accompany his 
petition with the title, or evidence of title, or right under 
which the grant is held or claimed. Upon this point the 
statute is positive, and its object, no doubt, was to afford the 
State, at least, some opportunity for detecting frauds and 
forgeries, should they be attempted. The plaintiff, there- 
fore, must stand by the case which he makes in his petition 
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and evidences of title; and with his allegata and exhibits 
must his probata correspond. His title may be either a per- 
fect or an imperfect one. The statute thus divides them, 
and applies to each, as we think, slightly different rules of 
law and evidénce. The statute says: “And the said District 
Court shall investigate the same in accordance with the laws 
of nations, the laws, usages, and customs of the Government 
from which the claim is derived, and the principles of equity, 
so far as the same are applicable, and shall give judgment for 
the confirmation of the same when the title is perfect, or when 
imperfect, when the same would have matured into a perfect 
title under the laws, usages, and customs of the Government 
under which it originated, had its sovereignty over the same 
not passed to and been vested in the Republic of Texas: 
Provided, Said title or right was originally founded in good 
faith.” 

A perfect title must be determined to be such by the laws 
of nations—the laws, usages, and customs of the Government 
from which it is derived, and the general principles of equity, 
so far as the same are applicable. 

An imperfect title must have been such as would have 
matured into a perfect title under the laws, usages, and cus- 
toms of the Government under which it originated, had the 
sovereignty of that Government not passed to the Republic 
of Texas, and must originally have been founded in good 
faith. Before considering these tests as applied to each 
particular title, several questions necessarily arise, the deter- 
mination of which depend upon the proper interpretation or 
construction of the statute. 

1. If the claimant comes into court on a perfect title, must 
such title have been perfect prior to 1836, or is it sufficient 
if perfected at any time before the trial? In other words, 
are all titles not perfect, according to the laws of Spain or 
Mexico prior to 1836, to be classed among the imperfect 
titles? This seems to be the meaning of the law. We do 
not see how the perfection of a title derived from Spain or 
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Mexico can be determined by any other than the laws, 
usages, and customs of those countries. Unless settled by 
treaty, to them international law would remit the question. 
That the title should not be perfected at any time before 
trial, is apparent from the statute, which classifies the titles 
into perfect or imperfect, at the date of the change of sover- 
eignty to the Republic of Texas. At that date they must 
have been perfect or imperfect; and if imperfect, they must 
have been in such a condition that they “would have ma- 


tured into perfect titles under the laws, usages, and customs 


of the Government under which they originated,” but for 
the single condition of this change of sovereignty to the 
Republic of Texas; and further, it must be shown that they 
originated prior to 1836, in good faith. The plaintiff must 
establish satisfactorily the bona fides of its inception. 

When a title is presented, we ask, Was it a perfect title in 
1836, or at the time of the change of sovereignty to the Repub- 
lic of Texas, according to the laws, usages, &c., of the country 
from which it was derived? This, if clearly shown, and not 
lett to implication, entitles the claimant to a judgment. 

It may not be amiss, in this connection, to examine the 
rules of law by which each case is to be investigated and de- 
termined. This leads us to consider the effect of the general 
expressions of “laws of nations,” the “laws, usages, and cus- 
toms of the Government from which the claim is derived,” 
and “the principles of equity, so far as the same are appli- 
cable.” These are the statutory guides to the court in its in- 
vestigations, and relate, not to the practice or mode of pro- 
ceeding, as may be insisted, but to the very right of the claim. 

Under the expression, “laws of nations,” every title which 
would, according to international law, as understood by the 
enlightened nations of the present day, be respected, ought 
to be held good, and certainly every title or right confirmed 
by treaty stipulation, especially the treaty of Guadalupe 
Hidalgo, should be upheld. This is the extent of its appli- 
cation to the subject. The sentence, “laws, usages, and cus- 
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toms of the Government from which the claim is derived,” 
means nothing more than that these should inhere to and go 
along with the’ title, supplying the tests for its validity, and, 
if good by these, it should be held good; that is, the laws in 
force and applicable before the change of sovereignty. The 
statute permits, by comity, and in supposed aid of justice, 
laws not our own to furnish the rules of decision. The gen- 
eral and seemingly indefinite expression, “the principles of 
equity, so far as the same are applicable,” was inserted, if for 
any useful purpose, perhaps to convey the idea that equitable 
and beneficent, rather than harsh and technical rules should 
be invoked in passing upon the right, whenever their appli- 


5 A 


cation was necessary to prevent manifest wrong. ‘The quali- 
fication, “so far as applicable,” seems to imply a doubt in 
the mind of the Legislature of the propriety of the sentence, 
and really makes it amount to nothing. We can understand 
what is meant by the “laws of nations, the laws, usages, and 
customs of Government,” but the “principles of equity” are 
certainly, in this connection, too vague and indefinite for a 
guide. In Houston v. Perry, 2 Tex., 37, the court held, «that 
the rule of the statute requiting empresarios’ causes to be 
tried as all other land suits are to be tried, was too obscure 
and indefinite to furnish a certain guide for judicial action in 
such cases.” And so this court may, with the like propriety, 
hold, that the words “principles of equity,” as used in this 
statute, are too obscure and indéfinite to furnish a certain 
guide for judicial action. At any rate, the positive guides 
which are furnished by the “laws of nations, the laws, usages, 
and customs of the Government from which the title is de- 
rived,” cannot be weakened or rendered less binding on 
account of this glittering generality. 

Another point to be noticed is, that the customs and usages 
referred to are those of the Government, not of the people 
of any particular community, but customs and usages which, 
sanctioned by the Government, have the force of law. 

In addition to the above general argument, counsel dis- 
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cussed at length the facts, which cannot be sufficiently con- 
densed for insertion.* 


Rozerts, Cuter Justice.—This action was brought under 
the law of the 15th of August, 1870, entitled “An act to 
ascertain and adjudicate certain claims for land against the 
State, situated between the Nueces and Rio Grande rivers.” 
The claims of land are situated in the territory of Texas that 
formerly constituted a part of the State of Tamaulipas, in 
Mexico, which remained, for the most part, under the political 
and civil jurisdiction of that State, until possession of the 
same was taken by the troops of the United States, in 1846. 
It embraced the country between those rivers, “below a line 
drawn from the northern boundary of Webb county to the 
mouth of the Moros creek, emptying into the Nueces river.” 
The act authorized “any person who may be the original 


grantee, heir, or legal assignee of any grant of land emanat- 


- 


ing from the Spanish or Mexican Governments, and having 
its origin previous to the 19th day of December, 1836,” 
within said territory, to bring a suit therefor in the District 


Court of Travis county. The date here mentioned was the 
date of the law of Texas declaring the boundaries of the 
State to extend to the Rio Grande, (Paschal’s Dig., art. 438,) 
which boundary was reaffirmed by a joint resolution of the 
29th of April, 1846. (Paschal’s Dig., art., 441.) The law 
authorizing this suit required, that the “petition shall contain 
a full description of the land claimed, setting forth particu- 
larly its situation, boundaries, and extent,” and the party 
“shall accompany such petition with the titles, or evidences 
of title, or right under which the same is held or claimed,” 
‘and the said District Court shall investigate the same, in 


* More than usual space has been allowed for argument, on account of 
the questions discussed, as well as the interests involved, which amount 
to over seventy leagues of land, known as the Salt Lake grant. The 
discussion of counsel in the cases following, brought under the same stat- 
ute, is omitted. 
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‘accordance with the laws of nations, the laws, usages, and 
customs of the Government from which the claim is derived, 
and the principles of equity, so far as the same are applicable, 
and shall give judgment for the confirmation of the same 
when the title is perfect, or when imperfect, when the same 
would have matured into a perfect title under the laws, 
usages, and customs of the Government under which it orig- 


inated, had its sovereignty over the same not passed to and 
been -vested in the Republic of Texas: Provided, Said title 
or right was originally founded in good faith.” “The Dis- 
trict Court shall, without the intervention of a jury, proceed 
to render judgment upon the pleadings and evidence in any 
such case, and shall, on application of either party, grant an 
appeal to the Supreme Court, upon such terms and conditions 
and requirements as appeals are granted in other cases.” 

“For all claims finally confirmed under the provisions of 
this act, a patent shall issue in the name of the original 
grantee, his heirs, and legal assigus, upon presentation at the 
General Land Office of an authentic certificate of such con- 
firmation, and the field-notes of the district surveyor of the 
county in which the land may be situated,” &c. (Paschal’s 
Dig., art. 7068, and following.) 

Upon the pleadings and evidence in this case, the District 
Court rendered a judgment in favor of plaintiffs below,*and 
the State took an appeal to this court. 

The petition describes the various steps taken by the officers 
of the Government, from the application to the sub-delegate 
judge of Reynosa, in the province of New Santander, on the 
21st of June, 1794, up to the intendant, Salcedo, of San Luis 
Potosi, and to the Viceroy of New Spain and the council at 
Mexico, down to the delivery of formal possession by Jose 
de Goseasecochea, lieutenant of Camargo, on the 18th day 
of April, 1798, of a grant by sale to Don Juan Jose Balli, of 
the tract called “San Salvador del Tule,” containing seventy- 
one and a fraction leagues of land. 

The plaintiffs claim sixty leagues of this tract, by what is 
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termed a judicial sale, made at Reynosa, on the 4th day of 
September, 1829, as the property of the estate of Balli, and 
purchased by Trute de Cardenas for and on behalf of his 
mother, Donna Manuella Montemeyor, whose descendants, 
as heirs, now sue for it. 

The papers filed as a title, or evidence of title, as pre- 
scribed by the statute, is a document in the Spanish language, 
containing all of the parts of a most perfect grant to Don 
Juan Jose Balli, if it were an original testimonio, with what 
purports to be, in the same language, and attached to the 
grant, a sale before the alcalde of Reynosa, by him authen- 
ticated, by “ Francisco de Aneros, as general attorney of his 
deceased wife, Mrs. Maria Ygnacio de Trevino,” to “Trute 
de Cardenas, as attorney and heir of his mother, Mrs. Man- 
uella Montemeyor, also deceased.” It is recited in said instru- 
ment that Cardenas had obtained a judicial execution for 
$2,000 and upwards, which the executrix of her former hus- 
band, Don Juan Jose Balli, owes his house; that he had 
procured the sale of it to satisfy the debt, and had bid off 
sixty leagues and a fraction of it for $2,500, the other eleven 
leagues having been disposed of otherwise. There is an 
indefinite designation of the locality of two of the leagues 


ce of to Manuel de la Garza, but none whatever of the 


locility of the other nine leagues in any part of the pro- 
ceedings in the case. There is an explanation in.the evidence 
that Mrs. Maria Ygnacio Trevino, the deceased wife of 
Aneros, was the widow of Don Juan Jose Balli, but none 
whatever of the authority of Aneros to make the sale as her 
general attorney, or of any of the judicial proceedings upon 
which the sale assumes to be based. 

The Spanish title closes with the instrument evidencing 
the act of seizure to Balli performed by the lieutenant, 
Goseasecochea, with a recital subjoined, that the original 
papers are delivered to Juan Jose Balli. The instrument of 
sale closes, as usual, with a certificate of its being a correct 
copy of the original protocol of records of 1828 by Ignacio 
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Cano, judge delegate of Reynosa, with his attendant wit- 
nesses, on the 11th day of September, 1829. 

Both the grant and the transfer, in this condition, have 
appended to them a certificate or authentic act by Francisco 
Garcia, alealde of Reynosa, with witnesses, Leal and Valdes, 
on the 15th day of November, 1849, reciting as follows: 
“The foregoing attested copy agrees with its original, which 
remains, in possession of Don Jose Ma. Cardenas. It was 
copied at the verbal request of the said Cardenas, and other 
joint parties. It is faithfully copied, corrected, and com- 
pared,” 

To the foregoing, all written in Spanish, is annexed a cer- 
tificate of the commissioner appointed to investigate land titles 
of this kind, under the act of the 8th of February, 1850,) Pas- 
chal’s Dig., art. 4440, and following,) which reads as follows, 
written in English: 

“T hereby certify the above to be a true copy of an orig- 
inal testimonio placed in my hands by Jose Ma. Cardenas, for 
himself and as agent for other heirs. August2,1851. IB. 
Miller, Com’r.” 

Then follows a certificate, by M. Nargravi, clerk of the 
County Court of Hidalgo county, that the above certificate 
of Miller “is a true copy, by me compared, of a certificate 
attached to a copy of the salt lake grant,” dated 27th of My, 
1856. 

To all this is appended two certificates by A. Rutledge, 
clerk of the County Court of Hidalgo county; one on the 2d 
day of March, 1871, that the foregoing instruments had been 
filed for record, and recorded in his office on the Ist and 2d 
days of March in said year, and the other on the 27th day of 


August, 1872; “that the above and foregoing is a true copy 


of the original grant by the Crown of Spain to Juan Jose 
Balli of a tract of land, containing seventy-one and more sitios, 
situated in Hidalgo county, as taken from the record, book B, 
of real estate of said county.” 

According to these certificates, then, the evidence of title 
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filed with the petition was a copy three degrees from the 
original papers in the hands of Cardenas in 1849, and not of 
the protocol in the alcalde’s office, at Reynosa; that is to 
say, first, the copy, by Garcia, of the original papers, in 1849 ; 
second, a copy of that copy, by Miller, in 1851; and, third, 
a copy of the Miller copy, recorded, without any proof to 
admit it to record, in 1871, in Hidalgo county, and a copy of 
that record, certified to by the clerk of the County Court of 
said county, A. Rutledge, in 1872. This Rutledge copy is 
the one filed with the petition, as appears by the filing of the 
clerk thereon, “ 5th of August, 1872;” this, also, is the copy 
which, by the agreement of counsel for the State, the Attor- 
ney General, was detached from the petition, and attached 
to the interrogatories accompanying the commission of Noah 
Cox, for the examination of the witnesses in giving their 
testimony. 

It is true, that one of the witnesses, Caravajal, says that 
the Miller copy was before him when he was giving his testi- 
mony; but his statements, as to how it was certified, shows 
that it was the Rutledge copy of the Miller copy, unless there 
was, in fact, then present another copy, to wit, the Miller copy, 
which was not before the court at the trial, and had not been 
filed with the petition. Another witness, Gomez, says that 
there exists a copy of the title and sale authenticated by 
Garcia, and that said copy is “ now in the hands of Salvador 
Cardenas.” If that is correct, that copy was certainly not 
the one filed with the petition, and afterwards adduced in 
evidence before the court on the trial. 

Such points only will be adverted to as are deemed mate- 
rial. The first one is, that the State, by her counsel moved 
to dismiss the case, because the plaintiffs had not filed with 


the petition such a title, or evidence of right, as was required 
by the statute. This was correctly overruled by the court, 
because the documents filed, though not the original title, 
were sufficient to fully inform counsel for the State of the 
character of title and the plaintiffs’ claim to it; and it can 
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hardly be considered as consistent with the just and liberal 
intention of the Government of Texas in passing this law, to 
debar a party from bringing such a suit, who, from misfor- 
tune, or other cause, could not produce the original title or 
part of it, but who could establish its validity by competent 
evidence. (Paschal’s Dig., art. 7068.) 

Objections were taken, however, to the mode adopted of 
proving the title, and to testimony of the witnesses, on the 
trial of the case, of a much more serious character, which 
bring in review the competency and sufficiency of the evi- 
dence adduced to establish a perfect title, as claimed for it 
by the plaintiffs. 

Had the document filed been an original testimonio of a 
Spanish grant of the date of 1798, it otherwise contains all of 
the requisites of a perfect title, under the laws of Spain relat- 
ing to the Indies, of that date; and with some proper evidence 
of its genuineness, as has always been required by the decis- 
ions of this court, it would have been admissible in evidence, 
in support of plaintiffs’ claim, not as a composition, but as an 
absolute and original sale, in fee simple, of the lands of the 
Crown, having been approved by the Council of the Excheq- 
uer, in Mexico, and the grant having been extended by the 
intendant of San Luis Potosi, and having passed through all 
the formalities required in such grants. (See White’s Recop., 
sec. 81, marg. p. 57, and preceding royal orders, which are not 
dated in White, but which, it is believed, should bear date in 
1786, the time when the intendancies were established for the 
granting of lands; Id., marg. p. 54; Andrews v. Marshall, 26 
Tex., 215; Titus v. Kimbro, 8 Tex., 210; Word v. McKinney, 
25 Tex., 258.) 

Being a copy of the original papers of a title, the third time 
copied, one after and from the other, the question is, was it 
so proved on the trial as to admit it in evidence, and to be, as 


proved, considered competent and sufficient evidence to es- 
tablish the title? Itis to be noticed that it lacks the last 
official act which is usually found in a testimonio, which is, 
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the certificate of the alealde of Reynosa, that the instrument 
delivered to the interested party, at the date of its completion, 
is a correct copy of the protocol or original title remaining in 
his office. It is not even a second copy, certified to at a sub- 
sequent time, by another alealde, as being taken from the 
original in his office. But, from the appended certificate, it 
would appear that Cardenas presented to Garcia, the alcalde 
of Reynosa, the original title papers that had been delivered 
to Balli by the lieutenant, and the annexed transfer made 
before Cano, in 1829, that he, Cardenas, had in his own pos- 
session, and procured him to have it copied and certified to 
as a correct copy, not of the protocol in his office, but of the 
original papers constituting the title in the hands of Cardenas, 
It is not perceived how such a certificate could give any legal 
authenticity to a copy thus certified to, as it would not appear 
therefrom that the original was an archive in his office, or in 
anywise under his control. It would be the same as if one now 
owning a deed should get it copied and certified to by a clerk 
or keeper of records, without having the deed recorded, or 
without its being certified to be a deed recorded in his office. 


It would require a special enactment, out of the ordinary 
course of authenticating instruments by the keepers of public 


records, to give such a certificate any weight as evidence 
whatever. And the same may be said of the certificate of 
Miller to the copy. The proof of the handwriting of Garcia 
and his witnesses, and of Miller, and the capacities in which 
they acted, which, in fact, was not made on the trial, in and 
of itself, amounted to nothing, in the absence of a law author- 
izing them to make such certificates. The recording in Hi- 
dalgo county, and the certificate by Rutledge, the county clerk, 
was equally inefficacious, because it was not proved up for 
record, even had it been a testimonio, and much less being 
such a copy of a copy, as shown upon its face. (Lambert v. 
Weir, 27 Tex., 364; Herndon v. Casiano, 7 Tex., 333.) In 
a case in the Supreme Court of the United States, wherein a 
copy of a copy was allowed to be given in evidence, in the 
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establishment of a Spanish grant, the copies were certified to 
by persons who were legally authorized to give out and au- 
thenticate the copies respectively, each one being the custodian 
of the instrument, as an archive of his office, at the time it 
was so copied and certified to. (United States v. Delespine’s 
Heirs et a/., 12 Pet., 654.) Generally, it is the fact that it is a 
record or archive of an oflice that makes a copy certified to 
by the legal custodian of such record or archive stand in the 
place ofthe original, where it is shown to be lost, or cannot 
be produced. (Dikes v. Miller, 25 Tex.Supp., 290; Mapes 
v. Leal’s Heirs, 27 Tex., 349.) 

Plaintiffs attempted to prove the loss of the testimonio, 
and a copy of it by Caravajal. It is evident, however, that 
the paper that he regarded and spoke of as the testimonio, 

yas the Garcia copy of the testimonio, made in 1849, and 
that, and not the original testimonio, issued in 1798, was de- 
livered to Miiier, and said to have been lost; and therefore, 
if sufficient proof of search and loss had been made, which 
could hardly be said in this case, and Caravajal had examined 
and compared the Miller copy with that which was given to 
Miller, which he did not do, it would still only be proof of a 
copy of the copy that Garcia made, Had the Garcia copy 
been, in fact, the original testimonio, it might have been 
competent to prove that the Miller copy was a correct copy 
of it, with such other proof as was necessary to establish the 
genuineness of the original, without resorting to the proof of 
the protocol in the archives of Reynosa, if it is there, the tes- 
timonio being lost. (Lewis v. San Antonio, 7 Tex., 316.) 

Plaintifis also attempted to prove this title by an “ exam- 
ined or sworn copy” of the protocol in the archives of Rey- 
nosa. That, they failed to do with reasonable certainty. 
The witness, Caravajal, in speaking of the Rutledge copy of 
the Miller copy, which was before him when he was giving 
his testimony, being the same that was filed with the petition, 
says, that “in 1855 or in 1857 he went with Robert H. Hord 
and Jesus and José Maria Cardenas to the jurgado of Rey- 
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nosa, and was satisfied by the alealde and secretary that the 
copies of titles and sale of San Salvador del Tule were true 
and correct testimonios, and that the original protocol existed 
in the archives of Reynosa.” He must have been here re- 
ferring to the Miller copy, as that which he had previously 
spoken of as the original testimonio had been given to Miller 
in 1851, unless he referred to an original testimonio then in 
the hands of the Cardenas, which Garcia had copied in 1849, 
which was not produced or accounted for on the trial. When 
he speaks of having often seen the original title in and before 
1851, he evidently refers to the Garcia copy made in 1849; 
and if he means that he had seen the original papers that 
Garcia copied, he does not state that he ever compared them 
with the Garcia copy or any other copy, nor does he state 
that he compared the Garcia copy with the Miller copy, or 
that with the Rutledge copy that was before him when he 
gave his testimony. Furthermore, it could not well be in- 
ferred from this evidence, that he had personally compared 
the Miller copy that was in evidence with the protocol in the 
archives of the jurgado of Reynosa, so as to entitle it to be 
received in evidence as an examined or sworn copy of the 
original protocol. He does not say that he ever saw or read 
the protocol in Reynosa or at any other place. 

The same defects in proof apply to the transfer of the 
sixty leagues (and a fraction) from Aneros to Trute de Carde- 
nas. ‘The proof of that is even more unsatisfactory, because 
it is not shown how Ancros was or could be the general 
attorney of his deceased wife, Trevino, in making the sale; 
and there was no evidence of any such judgment or other 
judicial proceeding, as was assumed in the instrument itself, 
to be the foundation of and authority for the sale, as the prop- 
erty of the estate of the grantee, Don Juan José Balli, to 
satisfy a debt due Mrs. Manuella Montemeyor. Nor was 
there any allegation in the petition or proof on the trial that 
there existed in the State of Tamaulipas any law which made 


such a transfer by itself, even as between proper parties, 
19 
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acting in their own behalf, evidence of a judicial sale, con- 
trary to well-established rules of Jaw in this State. It has 
been held that “ proofs are made in our courts conformably 
to the common-law rules of evidence. These, being the law 
of the forum, must in general govern.” (Herndon v. Cas- 
iano, 7 Tex., 332.) It is evident, then, that the title was not 
established by any of the modes of proof adopted by the 
plaintiffs that have been referred to. 

The petition alleges that the testimonio was lost, and it is 
stated by the witness that the protocol exists in the archives 
of Reynosa, in Tamaulipas, Mexico. If these facts are as 
alleged and stated, they must have been well known to the 
plaintiffs before the institution of this suit, and an examined 
or sworn copy could easily have been produced, or a second 
copy, certified by the keeper of the archives, where the pro- 
tocol is, which, with such proof as might have been necessary 
to establish the genuineness of the original title, might have 
been produced; and the same may be said of the transfer 
from Anerosto Cardenas. (Smith v. Townsend, Dallam, 570; 
Paschal v. Perez, 7 Tex., 348.) 

It is said by Chief Justice Marshall, in the case of Church 
v. Hubbart, that “foreign judgments are authenticated by, 
Ist, an exemplification under the great seal; 2d, a copy 
proved to be a true copy; 8d, the certificate of an oflicer 
authorized by law, which certificate must itself be properly 
authenticated. These are the usual, and appear to be the 
most proper, if not the only, modes of verifying foreign 
judgments. If they be all beyond the reach of the party, 
other testimony inferior in its nature might be received. 
But it does not appear that there was any insuperable impedi- 
ment to the use of either of these modes, and the court can- 
not presume such impediment to have existed.” (2 Cranch, 
176.) 

It is true, by the uniform decisions of this court, when a 
testimonio which is an original copy issued contemporaneously 
with the making of the protocol, and is the evidence of title 





Tue State v. CARDINAS. 





Opinion of the court. 





given to the grantee, is offered in evidence, it is required to 
be accompanied with some evidence of its genuineness, 
from which it might follow that a second copy, issued and 
certified to at a later date by the keeper of the archives, or 
a sworn copy from the original archives, might likewise be 
accompanied with some such confirmatory evidence of the 
genuineness of the grant, the exact amount or character of 
which has not been laid down by our decisions, but must, 
from the very nature of the case, be left to be determined as 
the cases requiring it may be presented. (Paschal v. Perez, 
7 Tex., 359; Word v. McKinney, 25 Tex., 268, 269; Smith 
v. Townsend, Dallam, 572; Owings v. Hull, 9 Pet., 625.) 
The objections taken to the title, and other evidence of the 
plaintiffs, need not be noticed in detail, as they embrace all 
of the defects that have been referred to, and many more, 
which are enumerated and saved by bills of exception, con- 
tained in the record. One of them is, that Noah Cox, who 
was appointed to take the depositions of the witnesses by 
agreement of counsel, put down the answers of Mexicans in 


English, thereby becoming an interpreter, without having 
been sworn as such. To which it may be answered, that he 
was sworn faithfully to perform his duty under the commis- 
sion; and the agreement for him to be appointed, expressly 


provided for the answers of the witnesses to be written in 
English. Had the objection been made to the depositions 
upon the ground that Noah Cox was not an officer author- 
ized by law to take depositions, and that therefore the court 
could not authorize him to do it, though it was agreed to by 
the counsel, it might have been difficult to find a satisfactory 
answer to the objection. 

The answers of the witnesses, stating that there was an 
original protocol, and a record of the judicial proceeding 
relating to the sale of the land, in the office of the alealde 
at Reynosa, were objected to. It is certainly not generally 
competent to prove a record that is still in existence by oral 
testimony, and no reason is seen why this should be an ex- 
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ception to the general rule. It might be proved as an inci- 
] g l 


dental fact, under some circumstances; but certainly not as 
a means of establishing a title of record, in lieu of the ordi- 
nary modes of proving records, 

It may be proper to notice that the judgment is in favor 
of the plaintitis, for the whole tract, seventy-one and a frac- 
tion leagues of land, whereas the petition claims only sixty 
and a, fraction leagues. Neither the petition nor the proof 
shows the locality of nine of the leagues, and very indefi- 
nitely, that of the other two of the eleven leagues not 
claimed by the plaintiffs. It is not reasonable that the law 
contemplated the issuing a patent for the whole of any large 
tract of land for more than was claimed, and shown by the 
proof to belong to some one who had a right to sue for it; 
nor to grant a patent at all until there was a legal survey of 
that part of the tract which was distinctly set out, sued for, 
and recovered. Without some specific designation of the 
part of the tract that was recovered, in the judgment of 
affirmanece, when only part of the tract was recovered, the 
surveyor would have no legal direction in making a survey, 
preparatory to the issuance of the patent, as required by the 
law authorizing the suit. (Paschal’s Dig., art. 7075.) The 
eleven leagues not sued for might revert to the State as 
public domain, and should not therefore be patented to “the 
original grantee, his heirs and legal assigns.” (Paschal’s 
Dig., art. 7074.) 

As to persons who may have locations or patents upon the 
same land prior to the institution of this suit, the law pro- 
vides for the preservation of their legal rights, by excepting 
them from the operation of the patent that may be issued for 
the old grant in this suit, and therefore it may not be impor- 
tant to designate their claims in this proceeding. 

It may be worthy of attention that plaintiffs’ own . wit- 
nesses prove, without objection on their part, that Mrs. Man- 
uella Montemeyor, for whose benefit Trute de Cardenas is 
said to have bought the land, left a will, and that her estate 
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was distributed under it, and still the plaintiffs claim title 
simply as her heirs, or rather as the descendants of her heirs. 

In considering the competency and sufficiency of the evi- 
dence to establish this title, it is proper to embrace the proof 
of possession adduced on the trial. Upon this subject, it may 
be remarked that it is the obvious intent of this law, which 
authorizes this suit, to benefit the parties interested by a con- 
firmation of grants, either perfected or commenced, and 
progressed with to an extent that would reasonably have 
insured its consummation, had there been no change of Gov- 
ernment, and not to make a new grant; otherwise it might 
have been obnoxious to the exception taken to the petition 
by the counsel for the State—that it was in violation of the 
Constitution of the State, then existing, which provided that 


“the Legislature shall not hereafter grant lands to any per- 


son or persons, hor shall any certificates for land be sold at 
the land office, except to actual settlers upon the same, and 
in lots not exceeding 160 acres.” (See. 6, art. 10, Const. 
1869.) It, at any rate, would have been in violation of the 
long-settled policy of the State, in respect to the amount 
granted, and the consideration for which it is made; for the 
State has never expressly stipulated for the making of a 
grant in consideration of possession, except to pre-emptors, 
in small quantities. ‘To such considerations may be added 
the fact, that in the law authorizing this suit for confirmation 
it was required that the title, or the evidences of the title, or 
right claimed should be filed with the petition. (Paschal’s 
Dig., art. 7068.) This was to be the case, whether the title 
was perfect or imperfect. 

The evidences of a right by prescription, under the Spanish 
law, must have consisted for the most part of the evidence of 
witnesses, Which could only have been presented in the shape 
of affidavits; and had that been contemplated as the evidences 
of right or title to be filed with the petition, it is reasonable 
that it would have been indicated by other terms than those 
used in the statute. Furthermore, the act authorized such 
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person only to bring this suit, as was “the grantee, heir, or 
legal assignee of any grant of land emanating from the 
Spanish or Mexican Governments, and having its origin pre- 
vious to the 19th of December, 1836.”’ This language would 
ordinarily import a paper title of some sort that was capable 
of being filed in court with the petition, whether it was per- 
fect or imperfect, according to the laws and customs under 
which grants of land (were handed out or) emanated. 

The possession of this tract of land, by those claiming to 
be the owners of it, was proved with as much certainty as 
could now be expected, from 1798 to 1836, and from 1850 
to the time of the trial, excepting a period during the late 
civil war. Such proof, though it may not be, in this pro- 
ceeding, under the law authorizing this suit, an independent 
and sufficient ground for confirming the title, still it is, or may 
be, very important evidence in support of the good faith of 
the claim, and of the genuineness of any title emanating from 
the Spanish Government that may be properly produced. 
(Lewis v. San Antonio, 7 Tex., 802.) From forty years’ 
possession, a right, as against the Government, might have 
accrued under the Spanish and Mexican Governments, under 
which the party in possession might defend his right to the land 
by prescription, as against a subsequent grantee of the same 
land. (Id., 311; White’s Recop., 1 vol., 95.) If plaintiffs 
have such a right, they can rest and rely upon it. j It does 
not follow from that, however, that the State of Texas pro- 
poses, by the enactment of the law authorizing this suit, to 
be put into affirmative action in making a grant, and in is- 
suing a patent as evidence of it, to authoritatively protect such 
a claim of right. We do not so understand the law. Because, 
then, the proof admitted and excepted to was not competent 
and suflicient to establish the title, under the law authorizing 
this suit, as claimed by the plaintiffs, the judgment is re- 
versed and the cause remanded. 


REVERSED AND REMANDED. 
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Tue State or Texas v. Francisco CuELLAR. 


. EVIDENCE.—An_ instrument certified to by the officer of a foreign 
government, which purports to give extracts taken from the archives 
of his office, and which also contains, in the language of the officer, 
descriptive recitals of other matters, which he alleges are contained 
in said archives, cannot be used as evidence when the recitals in the 
instrument to which the certificate is attached are necessary to make 
intelligible the extracts from the archives. 

. EVIDENCE—LAND.—Though the practice has prevailed of permitting 

intelligent Mexicans, who are not lawyers, to testify in relation to 
the laws of Spain and Mexico in suits involving title to lands, such 
evidence is only valuable as showing the contemporaneous construc- 
tion given to such laws, and’ beyond this is valueless, when intro- 
dueed to show what constitutes title. 
JRANT—PAROL EVIDENCE.—Where a grant from the Government 
of Spain or Mexico, to land now situated in Texas, has been lost or 
destroyed, parol evidence is admissible to show the existence of and 
contents of the original graut from which preserved extracts offered 
in evidence were taken. 

. See facts held insufficient to authorize a confirmation of title under an 
** Act to ascertain and adjudicate certain claims to land, against the 
State, situated between the Nueces and Rio Grande rivers,”’ approved 
August 15, 1870. 

. EVIDENCE.—A translation, made by one appointed by the Governor, 
of an act or grant contained in the archives of Reynosa, Camargo, 
Mier, and Guerrero, in Mexico, and Laredo, in Texas, under the au- 
thority of the act of April 24, 1771, (Paschal’s Dig., art. 5826,) though 
deposited in the land office, does not constitute an archive thereof. 

6. PLEADING—LAND.—See opinion descriptive of land held insufficient 
in a suit to confirm title. 

7. LAND—SPANISH GRANT—LIMITATION.—Whatever aid long posses- 
sion may give to one claiming title, it is not, of itself, sufficient, 
under the act of August 15, 1870, (2 Paschal’s Dig., art. 2068;) and 
the title which it can aid, whether perfect or imperfect, must be 
established by the ordinary rules of evidence applicable to the proof 
of proper titles, unless it can be shown to be impracticable, from the 
loss or destruction of records and papers pertaining to it. 


AppraL from Travis. ‘Tried below before the Hon.‘J. P. 
Richardson. 


The facts are given in the opinion. 
This was one of a number of suits involving land, brought 
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under “An act to ascertain and adjudicate certain claims 
for land against the State, situated between the Nueces and 
Rio Grande rivers,” approved August 15,1870. (General 
Laws, Called Session, 1870, p. 201; Paschal’s Dig., art. 7068.) 
Section one of said act is as follows: 

“Src. 1. That any person who may be the original grantee, 
heir, or legal assignee of any grant of land emanating from 
the Spanish or Mexican Governments, and having its origin 
previous to the nineteenth day of December, A. D. 1836, and 
situated between the Nueces and Rio Grande rivers, and 
below a line drawn from the northern boundary of Webb 
county to the mouth of the Moros creek, emptying into the 
Nueces river, may file a petition to the District Court of the 
county of Travis, or where the capital of the State may be; 
which petition shall be filed at least ten days before the time 
of holding of said District Court, and shall contain a full 
description of the land claimed, setting forth particularly its 
situation, boundaries, and extent; and shall accompany such 
petition with the titles, or evidences of title, or right under 
which the same is held or claimed; and the said District Court 
shall investigate the same in accordance with the laws of na- 
tions, the laws, usages, and customs of the Government from 
which the claim is derived, and the principles of equity, so far 
as the same are applicable, and shall give judgment for the con- 
firmation of the same when the title is perfect, or when imper- 
fect, when the same would have been matured into a perfect 
title under the laws, usages, and customs of the Government 
under which it originated, had its sovereignty over the same not 


passed to, and been vested in the Republic of Texas: Provided, 


Said title or right was originally founded in good faith, and 
provided that no service of such petition shall be necessary.” 
The facts involved in the case, brought under this act, are 
manifest from the opinion. 
George Clark, Attorney General, for the State. 


Peeler § Fisher, also for the State. 
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James H. Bell, and Chandler, Carleton & Robertson, for ap- 
pellees. 


- Rozerts, Cuter Justice.—The plaintiff, Francisco Cuellar, 
on behalf of himself and other heirs, brings this suit, under 
the act of the Legislature of the State of Texas, of the 15th 
of August, 1870, to obtain confirmation of the title to a tract 
of land of 34 labors, on which is situated the town of Carisso, 


running 1,700 varas on the Rio Grande, (east bank,) and 
20,000 varas back therefrom, in Zapata county. This land is 
alleged to be a portion granted to their ancestor, Jacinto de 
Cuellar, in fee simple, as one of the first settlers of the town 
of Ravilla, (now Guerrero,) on the west bank of said river, 
in Tamaulipas, Mexico, by a royal commission, which at that 
place, and in all the due forms of law, in 1767, and with full 
authority, founded and laid off the said town, with its defined 
extent and surrounding territorial jurisdiction; divided the 
lands thereof, by surveys, into lots, and portions for pasture 
lands, and provided for their distribution and allotment to 
the registered and designated settlers, one of whom was said 
Jacinto de Cuellar, to whom was granted, in full possession 
and right of property, one porcion, No. 36, which has been in 
the possession of him and his heirs from the date of the grant 
to the present time. 

Filed with the petition was the following document, as the 
title under which the plaintiffs claim the said land, to wit: 


NATIONAL COAT OF ARMS 
‘**FOURTH SEAL, FOR THI 
Years 1848 and 1849. 


| Twelve anda 
j half Cents.”’ 

«Alejo Gutierez, only constitutional alealde of the city and 
its jurisdiction, &c., I hereby certify, according to law, that in 
the book wherein appears the surveys and possessions of pas- 
ture lands that the royal commission (General Viceta) adjudi- 
eated to the first settlers of the city, on page 18, in front, is 
found the survey, marked (No. 36 is an exact copy) as fol- 
lows: 

«“<«In the same direction, and on the same day, the thir- 
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teenth of July, 1767, along the banks of the river were 
measured one thousand and seven hundred Mexican varas, 
thirty-four cordels, with an equal number at the opposite 
end, and twenty thousand for the side lines, completed the 
porcion. The same numbered, it was applied for by Dr. 
Joaquin Cuellar, to whom it was granted.’ 

“Tn the same manner, upon page 6, front and back of the 
Book of Possession, is found the act of possession, under No. 
29, that explains, as follows: 

*“<¢Tn succession, they passed to the point named Las 
Animas, under which appellation are included three por- 
ciones of land, the first belonging to Jacinto de Cuellar, the 
second to Dr. Joaquin de Cuellar, and the third to Dr. Bar- 
tolome de Cuellar, where the same demonstrations were 
made as before, when said Jacinto presented himself, and 
represented the proper persons of his father and brother, in 
conjunction with his own, and to him was given possession 
in the name of all, and he received the same in proper con- 
formity with the rest, upon the conditions expressed, the 
cited witnesses being present.’ 

“And, upon the petition of Antonio Cuellar Guerretz, and 
for the uses that may accrue, the foregoing copies, duly certi- 
fied, were delivered to him, duly corrected, and compared 
with the original that exists in the archives of this tribunal 
in my charge, as remitted to me. 

“In evidence whereof, I sign my name, in the city of 
Guerrero, on the 21st day of the month of November, one 
thousand eight hundred and forty-eight, acting with attest- 
ing witnesses, in default of a notary public, of which there is 
none, according to law. To which I certify. 

“ALEJO GUTIEREZ, [RUBRIC.] 

“Attesting witnesses: 

Jos—E McG. CuELLAR, [RUBRIC.] 
KEpwarpo Davina.”  —[RUBRIC.]* 





*The above document is inserted in a manner to show what parts of 
it are copies, extracted from the Book of Archives, and what parts of it 
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The State, by counsel, moved to dismiss, and excepted to 
the petition, and excepted to the evidence adduced on the 
trial by plaintiffs, presenting every objection to both the peti- 
tion and evidence which it may be necessary to refer to in 
deciding this case. 

The court, upon the trial, gave judgment for the plaintiffs, 
and the State, by its counsel, took an appeal to this court. 

The general terms of the law authorizing this suit, with its 
requisites and objects, and the construction given to it by 
this court, may be found in the opinion delivered in the case 
of the State v. Salvador Cardenas, ante, 250, and need not be 
here repeated. 

Without repeating the various objections made to the peti- 
tion and title filed, and to the evidence of plaintiffs, it will 
suffice to discuss the matters to which they relate, that are 
deemed material to be considered in determining the case. 

It was objected that neither the petition, nor the alleged 
title filed with it, contained a sufficient description of the 
land to meet the requirements of the law. The description 
given is substantially that which is given herein previously 
in the statement of the case, and is certainly deficient in not 
designating some fixed object or adjoining boundaries of 
other tracts, so as to arrive at some certainty in rendering a 
judgment, as a legal guide to the surveyor in making the 
survey according to law. 

It is objected that the instrument filed is wanting in the 
requisites of a title in form and substance, and because it 
purports to have been issued by an officer in a foreign Gov- 
ernment, when the land was situated within the State of 
Texas. This objection would be a good one, if it were neces- 
sary to file a perfect title, or evidences of right, which could 
be made to subserve the purpose of a title, perfect or imper- 
fect. In connection with the averments of the petition, it 
may be held to sufficiently indicate the title relied upon, being 


are the words of Gutierez, the alcalde, describing parts of records in his 
office, that are not copied by him. 
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the part of it which relates to the alleged ancestor of plain- 
tiffs, in the authentic act founding the town of Ravilla. 

It is to be noticed, however, that there is an objectionable 
discrepancy, apparent at least, in the identification of the 
land—that sued for in the petition being a portion No. 36, 
and that to which reference is made in the paper title, in 
connection with Jacinto de Cuellar, is portion No. 29—which 


discrepancy is not explained, cither by any allegations of the 
petition or by the proof on the trial. 


The plaintiffs sought to establish a title to the land by in- 
troducing in evidence on the trial the written document 
previously described as the one filed with the petition, signed 
by Alejo Gutierez, alealde of Guerrero, with attesting wit- 
nesses, in 1848, supported by the testimony of witnesses 
proving the heirship of plaintiffs to the estate of Jacinto de 
Cuellar, by tradition; long-continued possession of the land; 
the official capacity of said Alejo Gutierez at the time of the 
signing of the document, and the genuineness of his and the 
attesting witnesses’ signatures, and rubrics thereto attached, 
with the following additional statements in relation to the 
same, by Andreas Garcia, and other witnesses, to wit: “That 
he knows, from having seen the same in the public archives 
of the city of Guerrero, that the said grant of one portion of 
land was made to Jacinto de Cuellar by the Government of 
Spain in the year 1767. In the charter, or act of visit, found- 
ing Ravilla, (original name of Guerrero,) a grant of land was 
made to each of the original colonists. The name of Jacinto 
de Cuellar appears thereon, with the grant to one porcion 
(portion) of land made to him. These grants were made by 
a royal commission, and all included in the same document, 
in which were set forth the metes and bounds of each grant, 
and the name of the grantee in regular order, and succeed- 
ing one the other. The original document (called the “act 
of visit”) remained in the archives of the town, and each 
one of the grantees was entitled to a copy of that portion of 
the act of visit in which the grant to him was set forth, 
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and such copy served him as a title to his particular tract of 
land. Therefore, a witness says he knows that the said grant 


for one porcion (which contains a league and a fraction) was 


extended to Jacinto de Cuellar, and the document annexed 
to the interrogatories in this suit (being the same previously 
described as filed with the petition) is the genuine protocol of 
said grant, and that the same is a perfect legal title under the 
laws of the State of Tamaulipas at the date thereof, (1848,) 
and under the laws of Spain at the date of the grant in 1767 ;” 
“that Francisco Cuellar is the recognized agent of all the 
heirs, according to a custom among Mexicans, where many 
persons hold the same piece of real estate in common.” (He 
is the plaintiff named in the petition.) 


Upon this evidence the court rendered a judgment for the 
plaintiffs, affirming the title as a perfect one. 

In addition to all the evidence above recited, the plaintiffs 
also offered in evidence a sworn copy of extracts of a trans- 
lated copy of the “act of visit,” founding the town and 
jurisdiction of Ravilla, purporting to be taken, and the trans- 
lation being made and certified to, by John L. Haynes, under 
and by authority of an act of the Legislature of the State of 
Texas, passed 24th of April, 1871, entitled, “ An act to pro- 
vide for obtaining and transcribing of the several acts or 
charters founding the towns of Reynosa, Camargo, Mier, and 
Guerrero, in the Republic of Mexico, and of Laredo in 
Texas, and making an appropriation for that purpose.” This 
translation, pursuant to said act of the Legislature, was filed 
in the General Land Office, from which said extracts were 
taken and proved on the trial, by the Spanish translator, to 
be correct copies thereof as to the parts relating to this title 
thus extracted. This being excepted to by counsel for the 
State, was excluded, to which plaintiffs excepted. (See Pas- 
chal’s Dig., arts. 5826, 5827.) 

This is mentioned here to show, in connection, all of the 
grounds upon which plaintiffs sought to maintain their title. 

It will be proper, first to consider the competency and the 
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sufficiency of the evidence, written and verbal, which was 
admitted, and upon which the court acted in affirming the title. 

The defects in the evidence may be embraced in three 
propositions, as here stated, to wit: 

First Proposition: The document filed with the petition, 
signed by Alejo Gutierez, alcalde of Guerrero, with attesting 
witnesses, was not, in and of itself, a title to the land, nor could 
it be made so, by the addition and support of the evidence of 
the wifnesses in relation to it, either by proving the authority 
and signature of the officer that made it, or by giving their 
opinions of its legal effect as a good title, under the laws of 
Mexico and Spain. 

Second Proposition: It was not competent to prove the 
existing records of Guerrero, by the witnesses, as a means 
of establishing the title. 

TuirD Proposition: Whatever aid long possession may 
give to a paper title, it is not of itself sufficient in this suit, 
under this statute; and the title which it must aid, whether 
perfect or imperfect, must be established by the ordinary 
rules of evidence applicable to the proof of paper titles, 
unless it can be shown to be impracticable, from the loss or 
destruction of records and papers pertaining to it. 

For the two last propositions, reference may be had to 
what is said in relation to them, in the opinion in the case 
of The State v. Cardenas, ante, 250. 

In reference to the first proposition, there can be no pre- 
tense that the instrument signed by Alejo Gutierez, in 1848, 
is, or possibly can be, a conveyance, in the nature of a grant, 
to a tract of land in the State of Texas, by virtue of any 
power vested in him as an officer of a foreign country, (Ta- 
maulipas,) at the time he signed the paper. 

It purports, on its face, to be the certificate of an officer of 
a foreign country, reciting that there is in the archives of his 
office a certain book, containing in one instrument a title to 
a number of persons, granted by competent authority many 
years ago, and incorporates therewith a copy of a fragment- 
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ary part of the title which relates to a particular tract of land, 
allotted to a particular person, named, to wit, Jacinto de 
Cuellar, which certificate is properly signed and witnessed 
according to the laws of that foreign country, relating to the 
authentication of copies of his records, which he has a right 
to give, and is then delivered to some person who has asked 
him for it. If he had copied the fragment of the record, 
without any explanation of the balance of the record from 
which he extracted it, it would be unintelligible. It does 
not identify the land by number, or by its locality in ref- 
erence to any other tract or natural object; it does not 
show who is the grantor or by what authority the grant is 
made; it does not show the character of the title other than 
that possession was given, nor does it show by whom it was 
given. All those things, so far as they are shown at all, are 
shown by language used by the alcalde in describing other 
parts of the record, not copied by him in the certificate. 

It is too plain for argument that such descriptive recitals 
by an officer, of what is contained in the archives of his oflice, 
which of course must be according to his understanding and 
construction of it merely, cannot aid or add to that part of 
the record which he does copy and certify to. 

If the clerk of the court here now were to state, in connec- 
tion with his certificate, that in the records of his office there 
was recorded a deed of conveyance by A to B, and twenty 
other persons, of « tract of land to each one, and then copy 
the field-notes of B as contained in the deed, that would be 
no authentication of the deed of conveyance to B, that could 
be received in evidence to prove the deed. This is all that 
this document signed by Alejo Gutierez amounts to. To con- 
tend for any more, must be upon some imaginary power that 
he, an alealde in a town in Mexico, had, to make a grant of 
land in Texas, in 1848, long after the territory in which the 
land was situated was a part of the State of Texas. It 
amounted to nothing, therefore, to prove the signatures of 
Alejo Gutierez and his witnesses to the instrument. It 








304 Tue Strate v. CUELLAR. [Austin Term, 





Opinion of the court. 





might, if the whole instrument had been copied, have been 
proper evidence. 

What effect is to be attributed to the testimony of wit- 
nesses who state that they know that this document, signed 
by Alejo Gutierez, is a perfect title to the land claimed in 
the petition? The proceedings, partaking of the nature of 
both judicial and executive acts of the public functionaries 
who founded the town of Ravilla in 1767, in which lands 
were distributed to a large number of persons within the 
jurisdiction attached to it, were, doubtless, very long, and 
the whole of them, joined as one authoritative act, constituted 
a title, or, at least, the inception of a title, to each one of the 
first settlers in said jurisdiction who were parties in the lay- 
ing off and founding the same. It is very likely, on that 
account, that it may have been customary for the alcalde, or 
officer in charge of that jurisdiction, to issue such a certificate 
to each one who might ask for it, (rather than a certified 
copy of the whole, that would have been expensive from its 
length,) and that such a certificate may have been regarded 
and treated by the people there as evidence, for all ordinary 
purposes of the grant, to that person, as contained in the au- 
thoritative act of record in the archives of the town. And 
under the influence of such a custom, the impression might 
be produced that such a document would be a perfect legal 
title. If that had been so, while the land was under the 
jurisdiction of the alealde of Guerrero, as part of the pro- 
vince of Santander, or of the State of Tamaulipas, it surely 
could not have that effect in 1848, after the land had become 
a recognized part of the territory of Texas. But it is difficult 
to conceive how such a mere fragment of a title could possi- 
bly ever have been made a complete legal title by the laws of 
Spain or Mexico, where their titles are exceedingly formal and 
perspicuous in ail of their parts when properly understood. 

The practice has Jong prevailed in our courts, of receiving 
the evidence of intelligent Mexicans, who were not lawyers, 
in reference to the laws of Spain and Mexico, in litigation 
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pertaining to lands; and it may be said, to their credit, 
that they often evince a creditable intelligence relating to 
the laws, as deduced from the conduct of the officers who 
administered them. Their evidence has, doubtless, been val- 
uable, therefore, in giving information as to the previous or 
contemporary construction given to the laws of Spain and 
Mexico, by the officers who executed them. Their opinions, 
as to what is or is not a perfect legal title, amount to nothing 
more than this at most; for it is the business of the courts 
of Texas to know and expound the laws pertaining to the 
rights to land situated in Texas, and here in suit, whether 
the laws, upon which the rights to the land depend, were 
laws made by the State of Texas, by the Republic of Texas, 
by the State of Tamaulipas as part of Mexico, or by Spain. 
We have been referred to no law and have found none 
which favors the position that such a document as this would 
have been a perfect legal title under the laws and customs 
of Spain, or of Mexico, had it been issued when the land in 
controversy belonged to those countries. 

Had it been shown that the grant to the town of Ravilla and 
its first settlers had been lost or destroyed, and this fragment 
had been preserved in any authoritative form, then it might 
have been admissible to have introduced the testimony of wit- 
nesses to have proved the existence and contents of the original 
from which these extracts were taken, which, however, could 
equally have been done by such proof, without the extracts, 
as was done in the case of Lewis v. San Antonio, 7 Tex., 288. 

We are satisfied that the proof of title in this case was not 
competent and sufficient to confirm the title under the law 
authorizing this suit. 

In reference to the extracts from the records translated 
and copied from the records of the town of Guerrero, by 
John L. Haynes, and deposited in the General Land Office, 
that were offered in evidence and rejected by the court, it 
may be proper now only to refer to the facts, Ist, that what 
was offered were only extracts of said record, and not the 
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entire translated copy of the record, as certified to by said 
Haynes, or the whole of that part of it that related to the 
founding of the town of Ravilla; 2d, that from what was 
offered, it appeared to be translated from a book written on 
paper, headed, “ Mexican Republic, &c., &c., for the years 
1831 and 1832;” and it is not explained how that could be 
the original papers or records in founding Ravilla, in 1767; 
3d, the law under which John L. Haynes acted in making 
this translation does not: prescribe that the same, when filed 
in the General Land Office, shall constitute an archive thereof. 
(Paschal’s Dig., p. 1195, arts. 5826-7.) To which may be 
added, that in a matter of so much importance as that which is 
involved in this and other similar suits, it may be well, before 
a final decision of them, to make a more thorough search than 
has been made heretofore into the laws of Spain relating to the 
nature of this title, which each settler received at the founda- 
tion of the town, in respect to whether the act of the governor 
of the province was final, so as to vest a perfect title in each 
settler, without any further confirmation, or without any 
separate title to each, in the ordinary forms of Spanish titles 
of that date. (See 2 White, p. 62; “Royal Regulation of 
October 15, 1754;” Lib. V, tit. xm, Law 1, p. 45, 50, 55.) 

This opinion, in the case of The State of Texas v. Francisco 
Cuellar, applies equally to the following cases: 

2189. The State of Texas v. Trinidad Villareal et al. 

2179. The State of Texas v. Victoria Juarez. 

2176. The State of Texas v. Noberto Garza et al. 

Which are reversed and remanded. 

REVERSED AND REMANDED. 


The same opinion applies also to “2106, Samuel M. Jarvis 
. The State of Texas.” 

In this case, the instrument filed with the petition and the 
proof of title, being more defective than in the preceding 
eases of the same character, judgment was rendered by the 
court below against the plaintiff, and for the State of Texas; 


which is affirmed. A sippiaiaate 
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Tue State or Texas v. JUAN Roprievez Salts ET AL. 


1. WESTERN BOUNDARY OF TEXAS.—That part of Texas on the lower 
Rio Grande, and between it and the Nueces, was, by act of Congress 
of the Republic, December 19, 1836, declared a part of Texas. 
This, however, was under the actual jurisdiction of Tamaulipas, 
save Corpus Christi and parts along the Nueces, until annexation, 
December 29, 1845. ‘The articles of annexation did not fix the 
boundaries. - April 29, 1846, the Legislature of Texas reiterated the 
claim of ‘l'exas to the Rio Grande as its western boundary. ‘The 
treaty of Guadalupe Hidalgo, February 2, 1848, between the United 
States and Mexico, established the Rio Grande as the boundary 
between the two nations, and the jurisdiction of Texas over this 
territory was acceded to by the ‘‘ Compromise Act,*’ on September 
9, 1850, by act of Congress. 

2. RIGHTS OF MEXICANS TO LAND.—By the treaty of Guadalupe Hi- 
dalgo, it was stipulated that the civil rights of Mexicans within the 
territory ceded to the United States, as they then existed under the 
laws of Mexico, should be protected by the United States. 

3. RELIEF ACTS—MEXICAN TITLE—CONSTRUCTION OF STATUTE.—AS 
one of several statutes, the act of August 15, 1870, was to ascer- 
tain what lauds the State should recognize as justly belonging to 
individuals, whether the titles from the former government were 
perfect or imperfect, and to have them surveyed, mapped, and pat- 
ented, but not to interfere with any superior rights that might have 
been acquired previous to the passage of the act. 

4, SAME.—This act authorized the original grantee, heir, or assignee of 
any Spanish or Mexican grant having its origin previous to Decem- 
ber 19, 1836, to land between the Rio Grande and Nueces rivers, and 
below a designated line, to file a petition to the District Court of 
Travis county, which should contain a full description of the land 
claimed and its boundaries, accompanied with the titles, or evidence 
of title, or right under which it is held. The District Court was 
required to investigate the same in accordance with the laws of 
nations, the laws, usages, and customs of the government from 
which the claim is derived, and the principles of equity applicable 
thereto, and to give judgment confirming the same when the 
title is perfect, or, if imperfect, when the same would have matured 
into a perfect title under the laws of such government, provided said 
title or right was founded in good faith. 

5. SAME.—This act does not seek to defeat any title that can be main- 
tained under the general laws of the State without the aid of the 
statute. 
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6. SAME.—T'o obtain the relief contemplated in the statute, a substantial 
compliance with the statute providing it is required. 

7. TO OBTAIN such recognition of right provided by this statute, there 
must have been some part of the title perfected sufficient to estab- 
lish the right of the claimant as a person entitled, and the land 
selected, with locality, boundaries, and extent identified, in such 
shape as that, if not a perfect title, it would be at least evidence of a 
right capable of being filed with the pétition. 

8. EVIDENCE.—The rules of evidence of the right to be established, 
myst conform to the laws of the State as in other eases. 

9. SUIT NOT NECESSARY TO TITLE.—A claimant may rely on the valid- 
ity of his title under the laws of this State, including the treaty of 
Guadalupe Hidalgo, which is binding as a law, without availing 
himself of the benefits of suit under this act. | 

10. EXPEDIENTE—LOCATION—SURVEY, &c.—The decree No, 24 of the 
Congress of 19th October, 1833, granted lands on certain conditions to 
inhabitants of Camargo, Mier, &e. The ayuntamientos of each juris- 
diction were required to ascertain and certify to the qualification of 
applicants, which, when given to the interested party, authorized 
him under the laws and customs applicable to the acquisition of land, 
through the alealde of his jurisdiction, to have the land selected and 
applied for, inspected, valued, and surveyed, after notifying adjoin- 
ing proprietors. The proceedings were all minutely put down in 
writing, including a plat of the survey, and recorded in the office of 
the alcalde, a duplicate of which was given to the party as a his- 
tory of the initiatory proceedings of his title, and styled an expe- 
diente. 

11. SAME.—The expediente was by the party interested transmitted to 
the Governor with money to pay for the land according to the val- 
uation, and thereupon the Governor extended the title under the 
seal of the State, and directed the alealde to put him in possession 
formally. 

12. COMPLETE TITLE.—Possession being given, and the proceedings 
written out, recorded, and attached to the previous proceedings, 
constitute, in such case, a complete title. 

13. PROTOCOL—TESTIMONIO.—The copy of all of these proceedings in 
the office of the alealde, styled the protocol, corresponded with the 
copy certified and given to the interested party, styled the testimo- 
nio; both are duplicate originals, evidencing the title to the land. 

14. MEXICAN LAND GRANT.—These steps correspond with the Texas 
land system, and are analogous to the certificate, survey, and patent 
under the subsequent land laws of the State of Texas. 

15. THE ABSENCE Of the final act of possession and extension of complete 
title, the expediente having been forwarded to the Governor, and the 

money at which the land was valued having been paid, would not 
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affect the validity of a claim originating anterior to December 19, 
1836. 

16. EVIDENCE.—A copy of the expediente, certified to be correct by the 
alealde sueceeding, with assisting witnesses, the official signature of 
the alealde and witnesses, being proven, and it being shown that he 
was authorized to give such copy, an examined copy of the same 
being also offered: Held, Sufficient evidence of the expediente. 

17. JUDICIAL KNOWLEDGE.—It is the duty of the court to know and 
follow the law existing in any part of the present limits of the State 
at the time and under which a title to land was acquired. 

18S. CHANGE OF GOVERNMENTS.—Where one government succeeds an- 
other over the same territory, in which rights of real property have 
been acquired, the former government is not a foreign government, 
whose laws must be proved in the courts of the succeeding govern- 
ment. 


APPEAL from Travis. Tried below before the Hon. J. P. 
Richardson. 


George Clark, Attorney General, and Peeler ¢ Fisher, for ap- 
pellant. 


James H. Bell, and Chandler, Carleton & Robertson, for ap- 


pellees. 


Rozerts, Cuter Justice.—That portion of Texas situated 
between the Rio Grande and Nueces river, south of a line 
drawn from the northern boundary of Webb county to the 
mouth of Moros creek, on the Nueces river, was originally 
a part of the State of Tamaulipas, in Mexico, whose capital 
was Victoria, some distance west of the Rio Grande. That 
section of country was but sparsely settled, and was used 
principally for stock ranches, that had long been subject to 
frequent depredations from savage Indians. On the 19th of 
December, 1836, an act of the Congress of Texas was passed, 
defining the boundaries of Texas, in which that territory was 
included, Notwithstanding that, however, the State of Texas 
exercised no permanent jurisdiction over it, except along and 
near the Nueces river, including Corpus Christi, on the gulf; 
and the State of Tamaulipas exercised jurisdiction on and 
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near the Rio Grande, on the eastern side of it, until after the 
annexation of Texas to the United States, (on the 29th of 
December, 1845,) shortly after which, armed occupation of 
the disputed territory was taken by the United States, on 
behalf of Texas, since which time Texas has exercised juris- 
diction over it. (Paschal’s Dig., art. 438; Calkin v. Cocke, 
14 How., 227; Lee v. King, 21 Tex., 582; Trevino v. Fer- 
nandez, 13 Tex., 663; Martin v. Weyman, 26 Tex., 465.) 
By the “ Articles of Annexation,” consent was given by the 
United States, “that the territory properly included within 
and rightly belonging to the Republic of Texas may be erected 
into a new State, to be called the State of Texas,” upon cer- 
tain conditions and guarantees, one of which was that the 
State to be formed should be “subject to the adjustment by 
the Government of all questions of boundary that may arise 
with other governments.” (March 1, 1845, Paschal’s Dig., 
p. 44.) The assent of Texas to such terms was formally given 
in the convention, by an ordinance, on the 4th day of July, 
1845. (Paschal’s Dig., p. 45.) On the 29th of April, 1846, 
the Legislature of Texas adopted a joint resolution, declaring 
“that the exclusive right to the jurisdiction over the soil 
included in the limits of the late Republic of Texas was 
acquired by the valor of the people thereof, and was by them 
vested in the Government of the Republic; that such exclusive 
right is now vested in, and belongs to, the State, excepting 
such jurisdiction as is vested in the United States by the Con- 
stitution of the United States and by the joint resolution of 
annexation, subject to such regulations and control as the 
Government thereof may deem expedient to adopt.” (Pas- 
chal’s Dig., art.441.) On the 2d of February, 1848, the treaty 
of peace, of Guadalupe Hidalgo, between the United States 
and Mexico, was concluded, by whieh the Rio Grande was 
established as the line between the United States and Mexico, 
and thereby settling the boundary of Texas, in reference to 
this part of the country, as between Texas, in the United 
States, and Tamaulipas, in Mexico. As between Texas and 
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the United States, the right of Texas to the jurisdiction of 
Texas over the territory east of the Rio Grande, was defin- 
itely settled by the act of Congress, (called one of the com- 
promise acts,) on the 9th of September, 1850, and acceded 
to by Texas on the 25th of November, 1850. (Paschal’s 
Dig., art. 443.) This had reference, however, particularly to 
the cession, by Texas to the United States, of that portion of 
New Mexico east of the Rio Grande. 

By the treaty of Guadalupe Hidalgo, it was stipulated that 
the civil rights of Mexicans, within the territory ceded to the 
United States, as they then existed under the laws of Mexico, 
should be protected by the United States. (U.S. Stats. at | 
Large, vol. 9, pp. 929, 930.) P 

The inhabitants, and others owning lands by titles, per- 
fect and imperfect, within the territory east of the lower 
part of the Rio Grande, not having Had the same opportuni- 
ties as persons in other parts of Texas, to have their titles 
established and recognized by the authorities of Texas, a law 
was passed for that purpose as early as 1850, and another in 
1854, under which commissioners were appointed to investi- 
gate and report upon their titles, many of which were con- 
firmed as valid by an act of the Legislature of 1852. (Pas- 
chal’s Dig., arts. 732-739.) 

For the same object, another law was passed in 1860, au- 
thorizing suits to be brought against the State, in the counties 
there situated. (Paschal’s Dig., art. 739.) 

The object of all of these laws, as therein expressed, was 
to ascertain what lands the State should recognize as justly 
belonging to individuals, whether the titles from the former 
government were perfect or imperfect, and to have them sur- 
veyed, mapped, and patented, but not to interfere with any 
superior rights that might have been acquired by third persons, 
previous to the passage of said laws. (Paschal’s Dig., arts. 
4450, 4477, 4490.) By the law in 1860, authorizing a suit to 
establish such right or title, it was provided that “ all lands, 
the claims to which shall be finally rejected in the manner 
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herein provided, shall be deemed, held, and considered as part 
of the public domain of the State.” (Paschal’s Dig., art. 
4489.) 

It is to be remarked, that neither in this, nor in any other 
of the cases brought to this court in connection with it, was 
there anything proved tending to show that this or any other 
of such claims had been rejected in a suit, under said act of 
the 11th, of February, 1860. 

For the same purpose and in similar terms, another act of 
the Legislature was passed, on the 15th of August, 1870, 
providing that “ any person who may be the original grantee, 
heir, or assignee of any grant of land, emanating from the Span- 
ish or Mexican Governments, and having its origin previous 
to the 19th day of December, A. D. 1836, and situated be- 
tween the Nueces and Rio Grande rivers, and below a line 
drawn from the northern line of Webb county to the mouth 
of the Moros creek, emptying into the Nueces river, may file 
a petition to the District Court of the county of Travis, or 
where the capital of the State may be,” * * which “shall 
contain a full description of the land claimed, setting forth 
particularly its situation, boundaries, and extent, and shall 
uccompany such petition with the titles, or evidences of titles, 
or right under which the same is held or claimed, and the 
said District Court shall investigate the. same, in accordance 
with the laws of nations, the laws, usages, and customs of the 

tovernment from which the claim is derived, and the princi- 

ples of equity, so far as the same are applicable, and shall give 
judgment for the confirmation of the same, when the title is 
perfect; or when imperfect, when the same would have ma- 
tured into a perfect title, under the laws, usages, and customs 
of the Government under which it originated, had its sover- 
eignty over the same not passed to and been vested in the 
Republic of Texas, provided said title or right was originally 
founded in good faith.” (Paschal’s Dig., art. 7068.) 

This suit, with a number of others now here on appeal, 
varying somewhat in their facts, was brought under this act, 
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and it prescribes who may bring the suit, and what shall be 
required to maintain it. Like the other acts upon the same 
subject, it does not seek to defeat any title that can be main- 
tained under the general laws of the State without the aid 
of this statute, but simply to confer upon the claimants the 
advantage of having such titles as are perfect recognized as 
such by the State, so far as the State itself is concerned, and 
to enable any one who had, in some legal mode, commenced 
to acquire a title from the former governments, and which 
once had a substantial inception, in good faith, attached to a 
particular tract of land, so as that its locality, boundaries, and 
extent could be described, previous to the 19th of December, 
1836, conferring a right, under the laws there and then, and 
previously in force, to be perfected, and be, equally with the 
perfect titles, recognized by the State. A party applying to 
the court for such extra benefits, must substantially comply 
with the statute conferring the privilege. The fact that a 


person occupied a position, and had the necessary qualifica- 


tions to have acquired land under the laws before that time, 
and had not, according to the laws and customs, applied for 
and selected a particular tract, with defined boundaries to 
identify it, does not confer such a right as is provided for by 
this statute. There must have been some part of the title 
perfected, sufficient to establish the right of the claimant as a 
person entitled, and the Jand selected, with locality, bounda- 
ries, and extent identified, in such shape as that, if not a per- 
fect title, it would be at least evidence of a right, capable of 
being filed with the petition. In determining whether such 
a title or evidence of right has been presented for adjudica- 
tion in any case, the court must look “to the laws, usages, 
and customs of the Government under which it originated.” 
The rules of evidence, by which the muniments of title or 
evidences of right are established in court, must be conform- 
able to the laws of this State, as in any other case. The only 
exception provided in the statutes on this subject relates to 
copies of papers “lost by the wreck of the steamer Anson,” 





Tue Strate v. Sats. {Austin Term, 





Opinion of the court. 
if 





which, if it is still in force, is not called into requisition in 
this or in any of the similar cases now here on appeal. (Pas- 
chal’s Dig., art. 4463.) A claimant may rely upon the validity 
of his title under the laws of this State, including the treaty 
of Guadalupe Hidalgo, which is binding as a law, without 
availing himself of the benefits of a suit under this law. 

The claim in this case originated under the decree No. 24 
of the Congress of the State of Tamaulipas, of the 19th of 
October, 1833, which provided that, “to the inhabitants of 
Camargo, Mier, Guerrero, and Laredo, who may have no 
lands of their own, and who may possess stock tq occupy 
them, there shall be given at once as much as five leagues 
each, and in recompense they shall pay to the State ten dol- 
lars for each league. Those only are comprehended in the 
foregoing article who lived in said villages during the last 
Indian war, now passed, and who did not emigrate previous 
to the year 1821.” This privilege was to continue three years, 
and the respective ayuntamientos of each jurisdiction were re- 
quired to ascertain, by proof, and eertify to the qualifications of 
applicants for lands under this decree, which, when given to the 
interested party, authorized him, under the laws and customs 
applicable to the acquisition of lands, through the alecalde of 
his jurisdiction, to have the land that had been selected and 
applied for by him inspected, valued, and surveyed, after 
notifying the adjoining proprietors; the proceedings in all 


which were minutely put down in writing, including a plat 


of the survey, which, when written, was recorded in the office 
of the alealde, a duplicate of which was given to the party, as 
a history of the initiatory proceedings of his title, (styled an 
expediente,) and which was by him transmitted to the Gov- 
ernor, with the money to pay for the same, according to the 
valuation, and upon which the Governor extended the title, 
under the seal of the State, and directed the alcalde of the 
jurisdiction in which the land was situated to put him in 
possession formally. This being done, and the proceedings 
thereof being written out, recorded, and attached to the pre- 
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vious proceedings, constituted, in such case, a complete title. 
The copy of all of these proceedings in the office of the 
alealde, styled the protocol, corresponded with the copy cer- 


tified and given to the interested party, styled the testimonio, 
and both were duplicate originals, evidencing the title to the 
land, 

The most important parts of these proceedings were, Ist, 
the action of the ayuntamiento in establishing the right or 
qualification of the party under the law to get a grant of land; 
2d, the survey of the land by the surveyor, under the direc- 
tions of the alcalde; and 3d, the concession made by the 
Governor of the State, corresponding in the main to, Ist, 
the issuing of a headright certificate; 2d, the survey of the 
land, approved and recorded by the county surveyor; and 3d, 
the patent, issued from the General Land Office, under the 
Texas system of granting lands. The Texas system, though 
more simple and less ceremonious, was evidently founded on 
the Mexican, in its principal features. 

The title in this case, filed with the petition, commencing 
with the application of Leonardo Vargas, of the town of 
Camargo, to the ayuntamiento, for three leagues of land, at 
the place called Guadalupe, under the decree No. 24 of 
1833, contains their favorable action thereon on the 9th of 
September, 1834, and going through all of the details of the 
customary proceedings, contains an order entered by the Gov- 
ernor of Tamaulipas on the 23d day of March, 1836, for a 
title to issue, and a direction to the alcalde to put the inter- 
ested party in possession, record the proceedings thereof, 
keeping a copy in his office, and return the expediente (mean- 
ing the historic record of the proceedings) to the records of 
the government, (at Victoria, the capital of the State.) 

The act of putting the party in possession, and the final 
concession of the Governor, which he had ordered should be 
made, are not found in the title presented for adjudication 
und filed with the petition, and it is to that extent an imper- 
fect title to the land claimed. It shows, however, the adju- 
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dicated right of the applicant, and the setting apart and sur- 
vey of the land, with defined boundaries, and its locality and 
extent, and that the money at which it was valued under the 
law ($30) was paid into the treasury of the State, with the 
regularity and legality of the proceedings, and direction for 
their completion, by the attorney of the treasury, sanctioned 
by the order of the Governor. Under these circumstances, 
although the title is imperfect, “the principles of equity,” 
contemplated by the State of 1870, authorizing this suit, may 
properly be invoked to relieve the applicant from again 
paying the price of the land, it having been paid into the 
treasury of the State of Tamaulipas at the proper time. 
(Paschal’s Dig., art. 7068.) This would seem to be proper, 
also, in consideration of the fact that this grant of land was 
made, partly at least, on the ground that the inhabitants of 
Camargo, and of other towns on the Rio Grande, named in 
the decree No. 24 of 1833, which constituted the frontier Mexi- 
can settlements of that region, had valiantly held their position 
against the hostile savages, which, as to those who needed 
lands there, caused the Government of the State to reduce 
the price from the ordinary minimum valuation of thirty to 
ten dollars per league. Such reduction was doubtless intended 
as a partial remuneration for the losses sustained by the 
frequent and long-continued depredations of the Indians, that 
had kept them poor. This branch of the subject, however, 
under ‘the terms of the law, may address itself for determin- 
ation more appropriately to other departments of the Govern- 
ment than to this court. 

We have been referred to no law of limitations within 
which the party was required to follow up his proceedings to 


obtain a formal and final concession and delivery of posses- 
sion. There is no evidence in the record that the lands 
claimed have been otherwise appropriated, on account of 
non-use, or any other cause, or forfeited—the evidence of 
which, if it existed, could doubtless be found in the office of 
the alealde of Camargo. 
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Under the general colonization law of Tamaulipas, “all 
land, of which the proprietor makes no use for himself, shall 
be considered as deserted and uncultivated lands.” (Laws of 
Coahuila and Texas, p. 348, art. 30.) 

This was founded on the general policy of that State to 
have the country settled. But if it had thus become 
vacant, its subsequent appropriation to another person, ‘or 
forfeiture, would appropriately be found in the proceedings 
of the ayuntamiento of that jurisdiction, or in the summary 
proceedings of the alcalde, on account of its alienation be- 
fore the expiration of twenty years, in pursuance to a pro- 
vision in article 4, of the decree No. 24 of 1833, under 
which this title was commenced to be obtained. So far 
as it appears from the record in this case, the right of the 
grantee, as a party entitled to land, had been properly estab- 
lished, and the land had been selected and surveyed, with 
defined boundaries, previous to the 19th of December, 
1836, and it was, therefore, such a right as could, and reason- 
ably would, have been protected, had there not been a 
change of government. 

The manner of proving the existence of this title remains 
to be considered. 

The title filed with the petition was a copy of the expediente, 
as fur as the proceedings went, taken from the records of 
and certified to by Nieves Villareal, alealde of Camargo, 
with assisting witnesses, P. 8. Bugnor and Cristobal Morales, 
on the 23d of June, 1870. 

The official position of Villareal, and his authority to give 
the copy, and the genuineness of his signature and rubric, 


and those of the assisting witnesses, were proved by the 
depositions of Nieves Villareal, of Cristobal Morales, and of 
another witness. In addition to this, it was proved as a 
“sworn copy,” taken and compared by the witness Cristobal 
Morales, from the records of the alcalde’s office, at Camargo, 
who had the said copy before him when his depositions were 
taken. This was sufficient proof of the authenticity of the 
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title. (The State v. Salvador Cardinas, ante, p. 250; The 
State v. Francisco Cuellar, ante, p, 295.) 

The motion of the defendant to suppress the depositions 
upon the grounds therein set forth, was properly overruled. 
The exceptions taken to the answers of the witnesses, giving 
their opinions as to what were the laws of Tamaulipas, and 
their construction of them, in regard to the validity and per- 
fection, of this title, need not be considered here, because, 
not being a trial before a jury, it was the duty of the court 
to know and follow the law existing in any part of the 
present limits of this State, at the time, and under which, 
a title to land was acquired. Where one government suc- 
ceeds another over the same territory, in which rights of 
real property have been acquired, the preceding government 
is not a foreign government, whose laws must be proved in 
the courts of the succeeding government. 

The plaintiff, who sues for rights of himself and of his 
three children, was the husband, and they were the children, 
of Nicolasa Vargas, deceased, who was the only child of the 
original grantee, Leonardo Vargas, deceased, which was 
sufficiently proved on the trial. 

As the patent is required to issue to the original grantee, 
evidencing the validity of the title as against the State, and 
to inure to the benefit of heirs, or assignees, no reason is 
seen why plaintiff, for himself and children, may not bring 
this suit. 

There being no error in the judgment of the court, re- 
quiring a reversal, the judgment is affirmed. 


AFFIRMED. 
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JosE MartIA GARCIA VILLAREAL V. THE STATE OF TEXAS. 


1. CONSTRUCTION OF STATUTE—EVIDENCES OF TITLE.—The law 
authorizing this suit required that the claimant should accompany 
the petition with the titles, or evidences of title, or right under 
which the land is held or claimed. The title or evidences required 
to be filed with the petition are the muniments of title, whether 
perfect or imperfect, that had been issued to the original grantee, 
in whose name the patent was to be issued, upon a confirmation of 
the grant. 

2. SAME—MESNE CONVEYANCES.—It was not, therefore, fatal to the 
right of petitioners that they failed to file evidence of the transfers 
uuder which, as assignees, they claimed. Such documents should 
be filed a reasonable time before the trial, so that their geuuineness 
and validity might be inquired into. 

3. SAME.—The purpose of the act, in requiring the transfers, was only 
to protect the State from being sued by a person who had no interest 
in the land. 


APPEAL from Travis. Tried below before the Hon. J. P. 
Richardson. 


James H. Bell, and Chandler, Carleton ¢ Robertson, for ap- 
pellants. 


George Clark, Attorney General, and Peeler § Fisher, for the 
State. 


Roperts, CuteF Justice.—The certified copy of the title 
to the original grantee, Antonio Elisondo, granted by the 
Governor of the State of Tamaulipas, on the 25th day of 
November, 1835, filed with the petition in this case, presents 
the form and terms of a perfect title, under the decree No. 
24 of 1833. 

The appellant, Villareal, claims, in the petition, to be the 
owner of the land as assignee, but did not tile with the peti- 
tion the deeds of transfer to him for the land until after two 
years from the 15th of August, 1870, during which time he 
was allowed to bring such a suit. (Paschal’s Dig., art. 7077.) 





Tue Strate v. BustaMENTE. [Austin Term, 





Syllabus. 





Upon that ground, upon motion of appellee, the suit was dis- 
missed by the District Court, which ruling of the court is 
assigned as error, and which presents the only question in 
this case. 

The statute requires that the claimant shall “ accompany 
the petition with the titles, or evidences of titles, or right 
under which the same is held or claimed.” (Paschal’s Di 
art. 7068.) 

From the general scope and purpose of the statute author- 
izing this suit, it is to be deduced that the title, or evidences 
of title, or right required to be filed with the petition, refers 
particularly to the munimeunts of title, whether perfect or 
imperfect, that had been issued to the original grantee, in 
whose name the patent was to be issued, upon a confirma- 
tion of the title. In the case of heirship, there could be no 
such evidence of right in the applicant to be filed. And in 
case of the assignee bringing a suit, if it was necessary for 
him to file the transfer under which he derived title from 
the original grantee, it would be sufficient for them to be 
filed a reasonable time before the trial, so as that their genu- 
ineness and validity might be inquired into, which, we think, 
was done in this case. 

It is not the object of this suit to determine the right of 
the assignee to the land, as against the heirs or other parties, 
nor to do more than to protect the State from being sued by 
a person who has no interest in the land. 


er 
5? 


REVERSED AND REMANDED. 





Tue Strate oF Texas vy. MANUEL BUSTAMENTE ET AL. 


1. GRANT VOID FOR WANT OF JURISDICTION OVER THE TERRITORY. 
—The Governor of Tamaulipas had no authority to extend final 
title to land east of the Rio Grande, January 2, 1848, under the 
treaty of Guadalupe Hidalgo. 
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2. SAME.—The grant of such title by the Governor had no effect upon 
the rights of the grantee. 

. WANT OF EVIDENCE OF DATE OF TITLE, &C.—Evidence of a sur- 
vey and such void grant, affords no evidence of title. There being 
no evidence showing that the title had its origin anterior to Decem- 
ber 19, 1836, nor showing the right of claimant to the land, the 
evidence is insufficient under the act. 

SECONDARY EVIDENCE.—Verbal evidence of the contents of the 
archives of the proper alcalde, to the existence and contents of which 
the alcalde having custody of the original archives should certify, is 
incompetent evidence of title founded on such record. 


AppEaL from Travis. Tried below before the Hon. J. P. 
Richardson. 


George Clark, Attorney General, and Peeler ¢ Fisher, for 
the State. 


James H. Bell, and Chandler, Carleton § Robertson, for ap- 


pellees. 


Roserts, Cuter Justice.—tThe title filed with the petition 
in this case is a concession by the Governor of Tamaulipas, 
executed on the second day of January, 1848, accompanied 
with a plat and field-notes of a survey made in 1835. 

The concession recites that the fifty dollars, at which the 
pasture land called “Los Comitas” was valued, was paid 
into the treasury; that the land had been denounced by 
Pedro Bustamente, as appeared from the expediente made to 
that effect. It does not recite when the proceedings com- 
menced, which would properly have been part of the expe- 
diente, so as to show that they originated before the 19th day 
of December, 1836, as required by the act under which this 
suit was brought. The survey shows the locality and bound- 
aries of the land, but not the right of the party to the grant. 
That might be shown by a copy of the proceedings of the 
ayuntamiento of the jurisdiction of Guerrero, which, it may 
reasonably be presumed, are still extant in the office of the 
alcalde of that jurisdiction, and might be produced, if this 
is a valid claim, originating under the decree No. 24 of 1833, 

21 
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of the State of Tamaulipas. The proof was therefore not 
sufficient, unless the Governor of Tamaulipas had, on the 2d 
day of January, 1848, the right to grant this land east of the 
Rio Grande, under the treaty of Guadalupe Hidalgo, con- 
cluded one month thereafter, to wit, on the 2d day of Feb- 
uary, 1848. 

We are of opinion that he had not such right. Texas 
claimed the territory, in defining its boundaries, on the 19th 
of December, 1836. In 1846, the claim was perfected by 
possession and the actual exercise of exclusive jurisdiction, 
and from that time it was lost by the State of Tamaulipas, 
in Mexico, for all purposes whatever, whether of judicial 
action or the exercise of powers relating to eminent domain. 
And it never afterwards recovered such lost powers. The 
action of the Governor, in making concession, was without 
authority, and neither advanced nor prejudiced the imperfect 
title to the land, which may have been acquired previous to the 
19th day of December, 1836. (Halleck’s Int. Law, page 
798, section 22; Trevino v. Fernandez, 13 Tex., 664; Davis 
v. Police Jury of Concordia, 9 How.) 

If such proceedings exist as evidence such imperfect title, 
they should be found in the office of the alcalde of Guerrero, 
and it was not, from anything appearing in the record, com- 
petent to prove their existence by the verbal testimony of 
witnesses. The proof in this case was therefore insufficient, 
in accordance with the terms of the statute, under which 
the suit was brought. 


REVERSED AND REMANDED. 


This opinion applies also to the following cases, without 
being repeated, to wit: The State of Texas v. Eulalio Gon- 
zales et al., No. 2185; The State of Texas v. Manuel Ramerez, 
No. 2183; The State of Texas v. Pedro Gutierrez et al., No. 
2182; The State of Texas v. Juan Vela, (Gutierrez,) No. 
2187; The State of Texas v. Sabas Fuentes et a/., No. 2194; 
The State of Texas v. Julian Zapata et al., No. 2180. 

















Tue STATE v. SARNES. 323 





Opinion of the court. 





Tue Strate or Texas v. GABRIEL SARNES ET AL. 


1. INCHOATE RIGHT—SURVEY.—The act of August 15, 1870, contem- 
plated that the right sought to be confirmed should be a right to 
land whose “situation, boundaries and extent’ could be described 
in the petition; and a survey, as part of the proceedings towards 
acquiring the land, was necessary. 

. AYUNTAMIENTO means town council. 

. SURVEY NECESSARY.—Unless the proceedings had advanced far 
enough to establish the right of the party to land, and a survey fix- 
ing its situation, &c., previous to December 19, 1836, it was not such 
a right as was permitted to be confirmed by a suit under this act of 
1870. 

4, SAME—The 8th section of the act of 1870, requiring another survey. 
is to identify the land previously surveyed, so as to identify them 
by appropriate calls in connection with other surveys, so that they 
can be platted on the county maps in the land office. 

5. MEXICAN SURVEYS.—This could not be done from the Mexican sur- 
veys, each of which was identified by calling for a place, and some- 
times by calling for an adjoining tract by its name. 


> bo 


7 


AppEAL from Travis. Tried below before the Hon. J. P. 
tichardson. 


George Clark, Attorney General, and Peeler ¢ Fisher, for the 
State. 


James H. Bell, and Chandler, Carleton ¢ Robertson, for ap- 
pellees. 


Roserts, Cuter Justice.—The evidences of right, filed 
with the petition in this case, are, the application for a grant 


of land under the decree No. 24 of 1833; an adjudication of 


her having the qualifications, according to the terms of said 
decree, necessary to entitle her to obtain said grant, by the 
ayuntamiento (town council) of Guerrero, together with an 
order for an inspection, valuation, and survey of the land by 
the alcalde. 

These proceedings amount to the establishment of a right to 
land, about the same as a head-right certificate granted to a 
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person by a board of land commissioners of a county in Texas, 
under the laws of the Republic of Texas. 

There was no survey, so as to attach the right to the par- 
ticular tract of land pointed out in the application, and so as 
to separate it, or any part of it, from the public domain. This 
is all that was done previous to the 19th of December, 1833, 
or subsequently, so far as is shown by the evidences of right 
filed with the petition. 

The act of 1870, under which this suit was brought, con- 
templated that the right sought to be confirmed, should be a 
right to land, whose “situation, boundaries and extent” could 
be described in the petition particularly. (Paschal’s Dig., art. 
7068.) It could not have been such a right without a survey 
having been made, with the proceedings which were required 
to attend and be preliminary to a survey of the land. 

Unless the proceedings had advanced far enough to estab- 
lish the right of the party to land, and a survey fixing its 
“situation, boundaries and extent,” previous to the 19th of 
December, 1833, it was not such a right as was permitted to 
be confirmed by a suit under this act:of 1870. 

The object of the survey required by the 8th section of 
the act, is to identify the boundaries of the tract of land pre- 
viously surveyed, so that the surveys may be identified by 
appropriate calls, in connection, with or in reference to other 
surveys, or fixed and known objects, and be placed on the 
county map in the General Land Office. This could not be 
done without another survey, as there was no necessary con- 
nection kept up, in the Mexican plan of making surveys, but 
each tract was identified by calling for the name of a place 
informally, and sometimes by calling for an adjoining tract 
by its;name. 

If the claim here presented is such a right as the State 
should recognize and provide for, it must be by another and 
different act of the Legislature. 

Judgment reversed and cause remanded. 


REVERSED AND REMANDED. 
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There are several cases similar to this in the evidences of 
right filed with the petition, in which judgments were ren- 
dered in the District Court against the plaintiffs; and under 
the views presented in the foregoing opinion, it must be held 
that the court did not err. 

In each of said cases the judgments will be affirmed, 
without the necessity of repeating the reasons in each, as 
represented in the foregoing opinion in the case No. 2188. 
Those cases are as follows, to wit: 

No. 2101, Andrew Garcia v. The State of Texas. 

No. 2102, Theodosio Sanchez et al. v. The State of Texas. 

No. 2103, Juan Man’] Ramirez v. The State of Texas. 

No. 2104, Pablo Garza et al. v. The State of Texas. 

No. 2108, Serapio Garza et al. v. The State of Texas. 

No. 2109, A. & J. Y. Zaguire v. The State of Texas. 

The judgment in each case is affirmed. 

AFFIRMED. 


In the case No. 2105, of Nieves Villareal v. The State, the 
evidences of right filed with the petition are an application 
for a grant to the alealde, and his order for a survey, Xe. 
The right is not passed on by the ayuntamiento. There was 
no survey or any other proceedings. The judgment against 
the claim was correct, for the reasons given in the preceding 
opinion in No, 2188. 

Judgment affirmed. 

AFFIRMED, 


Tue State or Texas v, CANDELERIA RAMEREZ VELA ET AL. 


1. GRANT.—A certificate of the Secretary of State, in the State of Ta- 
maulipas, on May 11, 1831, that in a list of names of persons who had 
denounced lands as recognized by the Government there was one as 
follows: ‘* Without survey on the other side of the Rio Grande, | 
Sitios 4. The citizen Santiago Vela, in the estancia of said Ygna- 
cio, City of Guerrero, 14th February, 1831,” is of itself no part of the 
proceedings in a title to land. 
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2. GRANT—EXPEDIENTE—EVIDENCE.—Verbal testimony of the ex- 
istence and contents of an expediente as part of a title to land 
claimed in proceedings under act of August 15, 1870, held incom- 
petent. 


AppEAL from Travis. Tried below before Hon. J. P. 
Richardson. 


James H. Bell, and Chandler, Carleton ¢ Robertson, for ap- 
pellants. 


George Clark, Attorney General, and Peeler § Fisher, for the 
State. 


Ronerts, Curer Justice.—The evidence of right, filed 
with the petition in this case, was the certificate of the Sec- 
retary of State, in the State of Tamaulipas, on the 11th of 
May, 1831, that in a list of names of persons who had de- 
nounced lands as recognized by the Government, there was 
one as follows: “ Without survey on the other side of the 
Rio Grande. Sitios 4. The citizen Santiago Vela, in the es- 
tancia of said Ygnacio. City of Guerrero, 14th February, 
1831.” 

This of itself is no part of the proceedings in a title to 
land. At most, it will serve to indicate the claim of land 
sought to be established in this suit. 

The proof, under this claim, was the verbal evidence of 
witnesses, to the effect that they knew that an expediente had 
been completed, under the decree No. 24 of 1833, and sent 
to Victoria, where the Governor of Tamaulipas, in 1848, made 
a concession upon it, which was brought back and delivered 
to the interested party. This evidence was objected to on 
the trial. It was not shown that a copy of the proceedings, 
constituting the expediente, could not be produced, which, if 
they exist, would be the proper evidences of right to the land 
claimed, 

The evidence was not competent, and was insufficient to 
establish the claim to the land. The reasons for this opinion 
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have been given in the cases of this class previously decided 
at this term. 
REVERSED AND REMANDED, 





H. Catnoway ET AL. v. Geo. W. NIcHOLS ET AL. 
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1. GUARDIAN—SALE.—A sale was made by a guardian, of the land m_o 
of his ward, in 1867; in 1873, pending a controversy involving its 
title, the purchaser moved the court to have entered, nune pro 
tune, on the minutes of the court, the judgment, which appeared, 
from the entries on the docket of the county judge, and from 
parol evidence offered, to have been rendered, confirming the sale: 
Held, That there was no error in overruling the motion. 

2. SAME—EVIDENCE.—In 1867, land was regularly sold, for a fair 
price, by a guardian, in obedience to an order of the Probate Court ; 
the report of sale was duly returned, examined, and in fact con- 
firmed by the court, which ordered the guardian to make a deed to 
the purchaser, which facts were evidenced by entries on the judge’s 
docket, and by parol testimony, and the purchase-money was paid. 
In a suit between the heirs and the purchaser, involving title to 
the land, the jury was instrueted to find for the heirs, unless it 
was shown by the record that the sale by the guardian was con- 
firmed by the court in an order entered of record: Held— 

1. Though the guardian sold the land by virtue of a mere statu- 
tory power, and the ward would not be bound by his action, 
unless the sale was made in conformity with the statute, whether 
it was so made or not, depends on the action of the court upon 
the report of the sale, and not upon the evidence by which that 
action is to be shown. 

2. If the destruction of the record evidence, or the omissions or 
misprision of the clerk is fatal to a title from an administrator or 
a guardian, no one would be safe in purchasing property sold by 
them. Sueh a rule would be injurious to the interests of estates, 
and would greatly diminish the price such property would bring 
when sold under an order of court. 


Appeal from Tarrant. Tried below before the Hon. Hardin 
Hart. 

This is an action of trespass to try title to 160 acres of 
land in Tarrant county. 
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G. W. Nichols et al., who were plaintiffs in the court below, 
claimed as the children and heirs at law of Cyrene Cockrell, 
the patentee. 

H. Calloway et al., who were defendants below, claimed as 
vendees of Nichols e¢ al., when minors, at a guardian’s sale 
of their property, for a full consideration paid the guardian. 

The order for confirmation of sale seems to have been 
entered upon “the docket” kept by the judge and his prede- 
cessors, but never entered by the clerk upon the minutes. 

Before trial, at the March Term, 1873, appellants moved 
the court to enter the order of contirmation, nune pro tune, 
which was overruled. They further pleaded, specially, the fact 
of confirmation, but the evidence in support of it was rejected. 
These rulings were assigned for error. 

The following was the only instruction given to the jury, 
viz: 

“This is a suit brought by the heirs to recover property, 
alleged to have been sold by the guardian. It is admitted 
that the property was in the plaintiff, but the defendant con- 
tends that he purchased it at guardian’s sale. This is a good 
defense, provided he shows, by competent testimony, an order 
directing the guardian to make such sale, and also a report of 
said sale made to the proper court, and also that the County 
Court entered up an order confirming said sale. If you are 
satisfied he has done this, you will find for the defendant; 
otherwise, you will find for the plaintiff” 

Defendant introduced in evidence a book, indorsed on its 
title-page, “ Probate docket, Tarrant county, August 25, 1862,” 
and on back, “ Probate docket,” and proved by the clerk that 
he found said book in the clerk’s office when he took posses- 
sion thereof,in 1870. Defendant then offered to read in evi- 
dence the following entry in said book, viz., “June, 1867, 
Term. Ordered by the court, that the report of the sale of 
160 acres of land, sold by 8. Elliot, guardian, be affirmed, 
and title made as the law directs.” He also offered to prove, 
by the party who was county judge in 1867, that he made the 
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entry in his official capacity, and that the sale of the land was 
in fact approved and confirmed at a regular term of court. 

Verdict and judgment for G. W. Nichols ed a/., from which 
the defendant appealed. 


Good ¢ Bower, for appellants. 

1st. Appellants are bona fide purchasers, and appellees are 
the beneficiaries of the consideration paid. 

2d. He who seeks equity must do equity, and in no event 
could the appellees recover, without a tender of the purchase- 
money and interest paid by the appellants. 

3d. The probate judge confirmed the sale. The motion 
was not to amend a judgment, but to enter, nunc pro tune, 


this order of confirmation, and should have been granted. 


That the district judge had this authority, cannot be ques- 
tioned. (Freem. on Judgm., secs. 56, 69.) 

4th. The objections of appellees to the motion, and to the 
evidence offered in support of appellants’ special pleas, were, 
to say the most of them, but errors and irregularities, which 
could not vitiate the sale, or even be inquired into in this 
case. (George v. Watson, 19 Tex., 369; Howard v. Bennett, 
13 Tex., 315; 6 Tex., 557; 27 Tex., 73,553; 4 Tex., 431; 28 
Tex., 638; 3 Ohio St. Rep., 494.) 


Smith & Jarvis, for appellees.—Under the law for sale of 
lands, belonging to the estates of minors, by guardians, at 
the date of the order of sale of the land in question in this 
ease by the Probate Court, to wit, at the March Term, A. D. 
1867, sales were required to be made on a credit of twelve 
months, but the Probate Court, in making the pretended 
order of sale in this case, ordered the same to be made for 
one half cash in hand, and the remainder on a credit of six 
months; nor does said decree disclose the names of the heirs 
for whose benefit said sale was ordered. (Paschal’s Dig., arts. 
$908, 3909.) 2d. The guardian’s report of sale does not show 
a compliance with the law, in taking note and security and a 
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mortgage on the land sold, as required by law. (Paschal’s Dig., 
arts. 1322, 3909.) 3d. There was no order by the Probate 
Court of Tarrant county, approving the sale of the guardian. 
Until an order was made and entered on the records of the 
court, approving the sale, had a sale been legally made, a 
deed executed by the guardian was a nullity, and passed no 
title to the purchaser ; and the purchaser paying the purchase- 
money did so in his own wrong, and with full notice of a 
defective title. 

Every bidder at administrator’s or guardian’s sale is charged 
with notice that his bid is subject to the authority of the 
judge to affirm or not, and that the contract is not complete 
until there is a confirmation of the sale and a decree of con- 
firmation duly entered on the minutes of the court. (See 
Wells v. Mills, 22 Tex., 305.) 


Moore, Assocrate Justice.—The court did no* err in 
overruling appellants’ motion in the court below to enter, 
nunc pro tune, the judgment, which seems to be clearly and 
satisfactorily shown to have been rendered by the Probate 
Court, confirming the sale of the land in controversy, which 
had been made by the administrator, in obedience to the 
order of said court.’ And, although it is also beyond dispute 
that the deed of the administrator to the purchaser cannot 
be regarded as a complete and perfect legal title unless it 
was made by the administrator in obedience to an order of 
court, properly entered upon its records, confirming the sale, 
and ordering its execution, yet, we think it quite obvious 
that the facts alleged in the appellants’ answer, and upon 
which we cannot say the jury would not, but for the charge 
given by the court, have found for the defendants, were not 
fully sufficient to establish an equitable title, upon which 
they would be justly entitled to a judgment against the 
plaintiff, though he may have the legal title. 

The land was duly and regularly sold by the guardian, in 
obedience to an order of the Probate Court. The report of 
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sale was duly returned, examined, and confirmed by the 
court, and the guardian was ordered to make a deed to the 
purchaser, as clearly appears by the entry upon the judge’s 
docket, and by positive and uncontradicted parol testimony 
to the same effect. It also appears that the land was sold 
for its fair value, and that the entire purchase-money had 
been paid to the guardian. 

The court, in effect, charged the jury that they should find 
for the plaintifis, irrespective of all other considerations, 
unless it was shown by the record that the sale by the guard- 
ian had been confirmed by the court, thus holding, as it 
appears, that nothing less than a strictly legal title would be 
of any avail as a defense against the plaintiffs. In this, we 
think, there was manifest error, for which the judgment 
must be reversed. It is true, a guardian sells his ward’s 
property by virtue of a mere statutory power; and unless he 
acts in obedience to and in conformity with the power thus 
conferred, his ward will not be bound by his action. But, 
in this case, the answer alleges, and there was evidence tend- 
ing to prove, a strict compliance with all the requirements 
of the statute regulating such sales, in so far, at least, as con- 
cerns the point upon which the case was made to turn by 
the charge. The authority of the guardian to make the 
deed, and the validity of the purchaser’s title, depends upon 
the action of the court upon the report of the sale, and not 
upon the evidence by which its action is to be shown. Evi- 
dently, if the destruction of the record evidence, or the 
omissions and misprision of the clerk, is fatal to titles from 
an administrator or a guardian, no one would feel safe in 
purchasing property sold by them. The effect of such a rule 
as that laid down by the court in its charge, would be most 
deleterious to the interest of estates, and would very greatly 
diminish the priee such property would bring when offered 
for sale under an order of court. For the error in the charge 
of the court, the judgment is reversed. 


REVERSED AND REMANDED. 
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JoHN R. PALMER v. Joun F. CHANDLER. 


47 332) 
77 649) - : 
1, VENDORS’ LIEN—PRE-EMPTION.—Under the statute, a patent cannot 


be obtained by a pre-emptor, to the land occupied by him, until ne 
shall have established, in the manner pointed out by the statute, that 
he occupied and improved the land for three years; and a settler 
upon public domain who undertakes to sell the land which had been 
occupied by him less than three years, as a pre-emptor, before his 
sale ahd abandonment of it, acquires no lien on the land to secure 
the note given for the purchase-money as against its purchaser who 
afterwards acquired title from the State. 


AppgAL from Blanco. Tried below before the Hon. J. N. 
Everett. 


L. J. Storey, for appellant.—The real question in the case 
is, can a vendor of a pre-emption claim, sell and convey the 
land before a patent issues? And can he enforce his vend- 
ors’ lien thereon in the courts of the county? In the argu- 
ment of the case in the court below, counsel for appellees took 
the position that such a lien could not be enforced, and the 
judgment so held; and we think the judgment erroneous. 

The law permits the sale, and authorizes the patent to issue 
to the purchaser. (Paschal’s Dig., art. 4363.) 

Before the patent issues, the pre-emptor has an equitable 
estate in the land, which he can sell or dispose of by will, or 
which will pass by inheritance to his heirs. (See Spier v. 
Laman, 27 Tex., 216.) 

In the court below, appellee’s counsel relied upon the case 
of Wheeler v. Styles, but that case is not applicable. The sale 
in that case conferred no right, because the vendor held no 
pre-emption right to the 160 acres disposed of. He had 320 
acres surveyed as a pre-emption claim. After the law was 
changed so as to grant only 160 acres, he then retained 160 
acres for himself and sold the balance, (160 acres.) and the 
court very properly decided that he was only entitled to the 
160 acres retained, and the purchaser could recover the pur- 
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chase-money already paid and secure a patent for himself. 
(See Wheeler v. Styles, 28 Tex., 242.) 

Palmer, then, having the right to forclose his vendors’ lien, 
his suit was properly brought, and Mrs. Bass and her hus- 
band were entitled to the right formerly held by John F. 
Chandler, and no more. They must pay the purchase-money; 
and having refused to do that, they cannot hold on to the land; 
they must surrender possession to Palmer, especially when 
he, (Palmer,) as in this case, offers to pay back any balance 
received from Chandler, after deducting the rents. (See 
Terrill v. Dewitt, 20 Tex., 257; Smith v. Nolen, 21 Tex., 
497 ; Cooper v. Singleton, 19 Tex., 267; Demaret v. Bennett, 
29 Tex., 267.) 

The demurrer and special exceptions admit the allegations 
in the petitions to be true; and one of these allegations is, that 
the rents and profits largely exceed the amount paid on the 
purchase-money. ; 

We think the case should be reversed and reformed, and 
that a writ of possession should issue in favor of plaintiff. 


Hutchinson ¢ Franklin, for appellees. 


Moore, Associate Justice.—The only question presented 
for our determination in this case is, whether, on the facts 
stated in the petition and amended petitions, appellant, who 
was plaintiff in the court below, was entitled to a judgment 
against Bass and wife for a foreclosure of a vendors’ lien on 
the land described in his petition for the payment of the 
note, for the collection of which this suit was brought. Ap- 
pellant alleges that he settled upon and caused the land in 
question to be surveyed for him as a pre-emptor, in the year 
1867 ; that he made valuable improvements upon said land, 
and continued to reside upon and occupy it under and by 
virtue of his right thereto as a pre-emption settler, until some 
time in the year 1869, when he sold it to the defendant, 
John F. Chandler, who gave him, in part payment therefor, 
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said note for one hundred dollars, upon which he brings this 
action; that immediately after said sale, he delivered posses- 
sion of said land to Chandler and his wife, now the wife of 
the defendant, Bennett Bass, who ever since has been in the 
uninterrupted occupation, enjoyment, and possession thereof; 
that some short time after the purchase of said land from 
appellant, said Chandler separated from and abandoned his 
wife, who subsequently sued for and obtained a decree for a 
divorce; that on her application, the court, in its said decree, 
set apart to her, said one hundred and sixty acres of land, 
charged, however, with the payment of said note; and that 
since obtaining said divorce she has intermarried with the 
defendant, Bennett Bass. It is further alleged by plaintiff, 
that Bass and wife, notwithstanding the facts above stated, 
now deny their liability for the payment of said note; and 
also deny that appellant has any right to said land or to a 
lien upon it, to secure the payment of said note; and that 
they have refused to make the necessary affidavit that they 
had occupied and improved said land for three years, so as 
to enable him to get them a patent, but claim they are 
entitled to said land as pre-emptors in their own right, by 
reason of its occupation and improvement for the period of 
three years. 

It has been repeatedly decided by this court, that the sup- 
posed vendee of land, which is in fact a part of the public 
domain, is not estopped from acquiring the land from the 
State in his own right, as a pre-emptor or otherwise; and 
that he may also sue for and recover back the purchase- 
money which was paid for it, though at the time of its sale, 
and when possession of it was taken by the vendee, both 
parties supposed the land in fact belonged to the vendor. 

And unquestionably, if the vendor has no valid right to or 
interest in the land, which will pass to or vest in the vendee, 
he cannot claim a vendors’ lien, to secure notes given in pay- 
ment for it. It would be simply absurd to say, that there is 
a vendors’ lien to secure the payment of the purchase-money 
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where the vendor had no such title or interest in the land 
sold as will serve as a consideration for a promise to pay the 
purchase-money, and when the vendee may recover it ‘ick, 
if paid. 

By the statute under which appellant settled upon this 
land, a patent could not be obtained from the State until the 
settler should prove, by his own affidavit, and that of two 
disinterested and creditable witnesses, that he had occupied 
and improved the land for three years, &e. It clearly ap- 
pears, from his petition, that appellant had not occupied the 
land for three years when he sold it to Chandler. Evidently, 
therefore, he had no vested right to, or fixed and definite 
interest in, the land, as a pre-emptor, when he sold it. When 
he abandoned and ceased to occupy it, he lost or gave up the 
inchoate right, which he previously had to acquire it, by con- 
tinuing to occupy and improve it for the requisite time, to 
entitle him to a patent. The right of his vendee to a patent, 
as a pre-emption settler, received no aid by reason of the 
previous occupation of it by appellant. Before he can get a 
patent, he must himself occupy it for three years. It may 
be, that the abandonment of his pre-emption claim by the 
first settler would be a sufficient consideration to support a 
promise to pay a note given to induce such abandonment, 
thereby enabling the party succeeding him to acquire the 
land as a pre-emptor. But if so, a note for such consider- 
ation cannot be said to have been given for the purchase of 
land. It cannot, therefore, be maintained, that equity will 
imply a lien for its security upon the land subsequently 
acquired from the State upon considerations altogether inde- 
pendent of and distinct from the consideration supporting 
the note. 

There is no error in the judgment, and it is therefore 
affirmed. 

AFFIRMED, 
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Van W. Hate v. S. J. Hate. 


1. Divorce.—The general doctrine applicable to suits for divorcee, that 
recrimination is a valid defense, though the divorce is sought on 
other grounds than adultery, is a doctrine that rests in the clearest 
reason and in exact justice. This is clearly so, when the reerim- 
inatory fact is of the like character as the act of the defendant, for 
which the divorcee is sought, or was induced or occasioned by the 
act or-conduct of the plaintiff, and was in retaliation on account of 
it. This rule would not apply, if the act claimed by the defendant 
to have been done in retaliation, was so grossly in excess of the 
provocation that it could not be said to have been caused by it. 

2. Divorce.—To entitle the plaintiff to a divorce, it is not sufficient 
that the evidence shows him to be less in fault than defendant. He 
lias no cause to complain, or right to be relieved from the obligation 
of the matrimonial contract, which he has violated in like manner as 
the defendant. 

3. DIVORCE.—When the evidence, in a suit for divorcee, shows that the 
difference between the conduct of the plaintiff and defendant is 
merely a slight differeiice in the degree of guilt, the court will 
not interfere, by granting a divorce. 


AppEAL from Lamar. Tried before the Hon. R. R. 
Gaines. 

This case is one in which both parties appealed; and though 
with much force and ability each argued against the enforce- 
ment of a judgment, it was affirmed notwithstanding. The 
history, as disclosed by the evidence, of the unfortunate in- 
cidents which resulted in alienating the affections of and ulti- 
mately separating the parties, would subserve no useful 
purpose, and its publication is not required to illustrate the 
principles enunciated in the opinion. 


Maxey, Lightfoot & Gill, Bennett, Ballinger ¢ Bennett, B. J. 
Barrows, Ji., and D. H. Scott, for V. W. Hale.—After argu- 
ing at much length the facts in the case on the subject of 
recrimination, they said: 

In the application of the doctrine of “ recrimination,” and 
upon which the court based the judgment of refusal to grant 
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relief in this case, we respectfully submit that there was error 
both upon the law and the facts. 

Under our statute, (Paschal’s Dig., art. 3460,) in a suit for 
a divoree for the cause of adultery, if it appears that the 
complainant has been guilty of the like crime, or has con- 
doned the offense, or if it appears to the court that the adul- 
tery complained of is oceasioned by collusion of the parties, 
and done with the intention to procure a divorce, or where 
both parties shall be guilty of adultery, then no divorce shall 
be decreed. 

It would seem from this that the Legislature intended to 
restrict the recriminatory bar to the one statutory cause for 
divorce, to wit, “adultery,” and that the bar does not ex- 
tend to and include “ cruelty,” whatever may be the rule at 
common law or under the statutes of the various States; and 
the maxim, expressio unius est exclusio alterius, “was never 
more applicable than when applied to the interpretation of a 
statute.” (Broom’s Legal Maxims, 489.) It seems that the 
sages of the law have ever been guided by this rule of con- 
struction, and on page 490, Mr. Broom gives some very 
forcible illustrations of the doctrine. Hence we conclude that 
in enacting the general divorce statute of Texas, the Legisla- 
ture never intended, nor does the language used in the “act” 


justify, the construction that “recrimination” of cruelty on 


the part of the complainant would bar a recovery on a 
charge of cruelty on the part of the defendant, and especially 
where it is clear, as in this case, that there is no collusion. 
Besides, we conceive that this doctrine of “ recrimination” 
has more direct application, and applies with more force 
where the recriminatory charges are set up—not by way of 
a cross-bill, (by which the defendant becomes plaintiff, so far 
as the cross-bill is concerned,) and upon which a divorce is 
prayed for, but for the sole purpose of interposing a bar to 
the complainant’s recovery, and to the rendition of any de- 
cree in the case dissolving the bonds of matrimony. 

In the French and the Seotch Jaw, the doctrine of “re- 
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crimination” is unknown—at least the Scotch courts refuse to 
recognize it—except as a foundation for a cross-suit. (2 
Bishop, sec. 79.) Mr. Bishop (sec. 76) says, that recrimina- 
tion “ was a cardinal doctrine in the Mosaic law of marriage 
and divoree. It was transplanted from the Roman and 
canon into the common law, and it has found in the latter a 
congenial soil; ” and says Lord Stowell, “it would be hard 
if a man could complain of a breach of a contract which he 
has violated ;” but on examination, these statements have 
more especial application to cases of adultery, for such parties 
are suitable and fit companions for each other. 

According to the common law, divorcees a mensa et thoro 
only were granted, and hence the English authorities are in 
many particulars imperfect guides for us, where our courts, 
under the law, grant divorces a vinculo matrimonii. And 
even under the English divorce “act” it has not been de- 
cided that adultery would not bar a prosecution for cruelty ; 
but on the other hand it is established, that adultery would 
bar a prosecution for cruelty—showing that both by the com- 
mon law and by our statute, adultery being the more grievous 
offense, a different rule obtains, and that that offense at com- 
mon law could be set up in bar of any other, (2 Bishop, sec. 
80;) and in the same section the learned author says: “And, 
to return to the English law, a late writer says, ‘it may seri- 
ously be doubted whether a recrimination of cruelty is a good 
plea in answer to a suit charging the same offense.’” 

In Texas, divorces are granted for “adultery” and also 
for “cruelty.” The consequence is, that the doctrine of the 
English ecclesiastical courts, as to reerimination, are not neces- 
sarily law with us. Our statute, (Paschal’s Dig., art. 3460.) 
on the subject of recrimination, seems to re-enact and follow 
the English divorce act, where the charge is adultery, but no 
further. (2 Bishop on Mar, and Div., sec. 81.) 

In Louisiana, the code provides for a divoree from bed 
and board for excesses, cruel treatment, and outrages of such 
a nature as to render the living together of the parties insup- 
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portable; and, in construing that statute, it is held that a series 
of studied vexations and provocations, without resorting to 
personal violence, might constitute that degree of cruel treat- 
ment which would form a just ground for a separation from 
bed and board; and, under our statute, such cruelty is a 
ground for a divorce from the bond of matrimony, and has 
received the same construction by our Supreme Court. (2 
Bishop, sec. 724; Tourne v. Tourne, 9 La., 452-456; Schreck 
v. Shreck, 32 Tex., 578; Sheffield v. Sheffield, 3 Tex., 79; 
Byrne v. Byrne, 3 Tex., 336-340; Wright v. Wright, 6 Tex., 
3; Nogees v. Nogees, 7 Tex., 538.) 


Wright & McDonald and E. L. & H. H. Dahoney, for Jane 
J. Hale, also insisted on a reversal of the judgment on the 
facts of the case. 


Moore, Assocrate Justice.—The parties to this action 
mutually seek to obtain a divorce, upon the ground of ex- 
cesses, cruel treatment, and outrages of such a nature as to 
render their living together unsupportable, charged by them, 
respectively, in the petition and cross-bill. Neither of them 
desiring a jury, the case was tried by the judge, who, after 
considering the law and facts upon which they respectively 
relied, rendered judgment, refusing to grant a divorce to 
either of them, upon the case made under the petition of the 
plaintiff, or on the cross-bill filed by the defendant. From 
this judgment both parties prosecuted an appeal; and each 
of them have, in effect, assigned for error— 

1st. The action of the court in sustaining the exceptions of 
the one to the pleadings of the other. 

2d. In ruling, that, owing to their mutual recrimination, 
neither of them is entitled to a divorce. 

3d. The refusal to grant a decree in favor of either party, 
on the law and facts as submitted on the final hearing. 

An additional assignment is also made by appellant, that 
the court erred in excluding the evidence of admissions made 
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by defendant before and after the separation, and made, at 
the time, to their mutual friends, while trying to effect a set- 
tlement between them. In regard to this last assignment, 
however, it will suffice to say, that we find in the record no 
ruling of the court to which it can apply. If there was any 
evidence, of the character referred to, excluded by the court, 
no exception to its action seems to have been taken, or if so, 
the evidence of it has not been preserved and brought up 
with the record, so that we can take notice of or act upon it. 

The recital of the excesses, cruelties, and outrages, with 
which the parties mutually charge each other in the petition 
and cross-bill, and their respective amendment, fills nearly 
if: not quite one hundred pages of the record, and it has taken 
two hundred and fifty or more pages to exhibit to us the 
evidence adduced upon the trial in support of the charges 
made by them, respectively, in their pleading. 

We have endeavored to give such patient and careful 
examination to the questions suggested for our determin- 
ation as this voluminous record has required, and such as 
the painful sympathy which such criminations and recrimin- 
ations between husband and wife, as is here exhibited, will 
always arouse, and a proper regard for social order and the 
general good of society imperatively demands. Yet, while 
this examination has painfully impressed us with a thorough 
conviction of the existence of a condition of domestic infe- 
licity, into which the parties to this action have fallen, 
through their mutual irascible and ungovernable tempers, 
which forebodes a most unhappy future for themselves and 
their children, still, we cannot say there is any error in the 
eourt below, for which the judgment should be reversed, 
without a departure from the settled rules of practice and 
decision governing this court; nor can we grant a decree of 
divorce to either of these parties, in the attitude in which the 
record comes before us, unless we were at liberty to permit 
our sympathy for the unhappy condition in which, through 
their imperfections of temper, they have in all probability 
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suffered their present and future domestic peace and happi- 
ness to be completely ingulfed, to control our judgment, 
instead of taking the plain provisions of the statute and the 
well-established course of decisions of the court as our guide. 

The record not only fails to exhibit any basis whatever to 
support the first assignment of error, but, on the contrary, it 
clearly shows that it is entirely without foundation. There 
was no exception or demurrer by the defendant to the peti- 
tion, as finally amended, or by the plaintiff to the cross-bill, 
as also amended by defendant; but the case went to the 
court, and was tried upon the pleadings as presented by the 
parties. True, at an earlier state of the case, demurrers were 
sustained to the pleadings of each party; but they were mu- 
tually permitted to amend. None of their averments were 
stricken out by the ruling of the court; and as the trial was 
had on the averments, in the original as well as amended 
pleadings, if the facts proved were not such as to require a 
decree, certainly no injury can have resulted from the action 
of the court on the demurrer, even if its ruling upon them 
should have been different. Nor can we say that the court 
erred in its conclusion upon the testimony. It is a familiar 
and well-established rule, that where a jury is waived, the 
same presumptions are to be indulged in favor of the correct- 
ness of the judgment of the court upon the facts as is applied 
in support of the verdict of the jury. 

If it should be granted that the evidence in the record would 
have justified a different conclusion from that at which the 
court arrived, and even if we could say that a different con- 
clusion would have been more satisfactory to our minds, it 
would be of no moment; for it certainly cannot be denied 
that there is not wanting in the record evidence of a contrary 
tendency, amply sufficient-to support the judgment. As this 
is the case, the judgment cannot be disturbed, unless we 
would overturn the settled rule of decisions of the court from 
its very beginning to the present time, for the sake of reaching 
a desired conclusion in a special case. Nor can we say, from 
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our examination of the record, that the common-law doctrine, 
as to the effect of recrimination in suits for divorce, had any- 
thing whatever to do with the judgment of the court in this 
ease. When a party asks of this court a reversal of a judg- 
ment of the District Court, he should be able to put his finger 
upon the very error of which he complains. It is not suffi- 
cient, if it merely appears that possibly the court may have 
fallen into error. But if the court was influenced by the 
considerations attributed to it by counsel, and could, as was 
said in the argument of the case in this court, have granted 
a divorce to either of these parties on the evidence adduced 
by them respectively, but for the recriminatory facts which 
they mutually proved, we are by no means prepared to say 
that, in so holding, an error was committed, for which the 
judgment shculd be reversed. We are not, however, to be 
understood by this remark as intimating that in no case, and 
under no state of circumstances, should a divorce be granted, 
if the plaintiff is also guilty of an act of any character for 
which the defendant might claim a divorce. There are, 
unquestionably, well-established limitations in regard to this 
character of defense in such actions, to which, however, it is 
unnecessary for us to specially advert at present. The general 
doctrine, that recrimination is a valid defense, though the 
divorce is sought upon other grounds than adultery, may, 
nevertheless, be said, on the very highest authority, to “ rest 
in the clearest reason and in exact justice.” (2 Bish. on Mar. 
and Div., sec. 74.) Unquestionably is this so, when the recrim- 
inatory fact is of the like character as the act of the defend- 
ant, for which the divorce is sought; and more especially 
must it be so, when the act or conduct upon which the plain- 
tiff’s action is founded, is induced or occasioned by the act or 
conduct of the plaintiff, and was in retaliation of it, unless the 
matter complained of was so grossly in excess of the provoca- 
tion, that it ordinarily cannot be said to have been occa- 
sioned by it; for “some allowance should be made for human 
frailty, and it would be unreasonable to require the matri- 
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monial conduct of the plaintiff to be quite without blemish, 
as a condition upon which alone he could be permitted to 
carry on his suit for the defendant’s greater wrong.” But it 
is not sufficient that the plaintiff should be merely less in 
fault than the defendant. He has no cause to complain or 
right to be relieved from the obligation of a contract which 
he has violated in a like manner as the defendant; and where 
the difference between himself and the defendant is merely 
a slight difference in their degree of guilt, the court will not 
interfere. In such cases the parties are “suitable and proper 
companions for each other,” (Wood v. Wood, 2 Paige, 108,) 
and “may live together, and find sources of mutual forgive- 
ness in the humiliation of mutual guilt.” (Beeby v. Beeby, 1 
Hag. Ex., 789; 2 Bish. on Mar. and Div., ch. 5.) 

There is no error in the judgment, and it is therefore 
affirmed. 

AFFIRMED, 





H. Cray PLEASANTS v. MATTHEW DUNKIN. 


1. PROBATE MATTERS—STATUTES CONSTRUED—CONSTRUCTION.— 
Under the laws in foree in 1840, the Probate Courts had power to 
grant letters of administration on the estates of persons who were 
not **inhabitants of or resided in the county at the time of their de- 
cease.”’ Though this conclusion, as an original proposition, might 
be questioned, if based alone on a construction of the act of Decem- 
ber 20, 1836, entitled ‘‘An act organizing the inferior courts, and 
defining the power and jurisdiction of the same,’’ its correctness is 
deduced from legislative enactments prior to 1840, in which the 
power is impliedly recognized, and on the cotemporary and prac- 
tical construction of the powers of the Probate Court. 

2. ADMINISTRATION.—It is no objection to the validity of an adminis- 
tration, under which title is claimed in a collateral proceeding, that 

the petition for letters of administration contained, with reference 

to the death of the party on whose estate letters were asked, only 
the averment that the petitioner ‘‘ verily believed that D. had de- 
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parted this life.’”’ Such a petition was sufficient to admit evidence 
of his death, and it must be presumed that the court did not act 
without being satisfied of the fact. It would be most unsafe to 
make the validity of an administration depend on the sufficiency of 
the petition for letters. 

3. ORDER OF SALE—VOID AND VOIDABLE—BONA FIDE PURCHASER. 
—The validity of an order of sale of a land certificate, made by the 
Probate Court in 1840, did not depend on the regularity of the bond, 
or a compliance with all of the regulations prescribed in the Civil 
Code gf Louisiana. A bona fide purchaser was protected by the 
decree of the court, if it had jurisdiction; and a decree of sale 
would not have been an absolute nullity, even if the court had 
omitted to appoint an attorney to represent absent heirs. 

4, PROBATE MATTERS—CONVEYANCE —ADMINISTRATORS’ SALE.— 
On the 3d of March, 1840, the act regulating the duties of probate 
courts (Hartley’s Dig., art. 995, e¢ seq.) had not yet gone into effect, 
and a conveyance then made by a judge of probate to a purchaser 
at an administrator’s sale, ordered by him, in which was recited the 
order of sale, the sale, and the payment of the purchase-money, and 
which was executed with witnesses, was the appropriate evidence 
of an administrator’s sale under the laws then in force. 

5. EVIDENCE—VARIANCE—TRESPASS TO TRY TITLE —In trespass to 
try title, the patent was made an exhibit, and on the trial itS intro- 
duction in evidence by plaintiff was objected to, on the ground that 
it recited, that it was based on a certificate issued on the first day of 
January, 1839, while the transcript of the proceedings in prdbate, 
under which plaintiff derived title, showed that plaintiff claimed 
under the purchase of a certificate issued on the 11th of January, 
1840: Held, That the exclusion of the patent as evidence was error. 
Since the patent had been made an exhibit, there could be no vari- 
ance; and it was a question of fact, not affecting the admissibility of 
the patent, whether, notwithstatfding the discrepancy of the date of 
the certificate and the patent, the latter did not refer to the certifi- 
eate under which plaintiff claimed. 


Appgat from Bastrop. Tried below before the Hon. J. 
P. Richardson. 

On the 23d of January, 1872, H. Clay Pleasants, as admin- 
istrator of the estate of John York, deceased, brought snit 
against Matthew Dunkin e/ al. and the heirs of said York, 
deceased, to obtain possession of 1476 acres of land in Bastrop 
county, patented to the heirs of George W. Davis, deceased. 
The petition alleged disseizen, use, and occupation by the 
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defendants, and prayed for judgment for the land, for rent, 
and damages. 

On March 28, 1872, the appellees, Dunkin and Clark, 
demurred generally and specially to plaintiff’s petition, and 
urged a misjoinder of parties, in mingling in one suit, as 
defendants, the appellees, who were alleged to be wrong- ° 
doers and in possession of the land, with the heirs of John 
York, deceased. 

On the 28th of March, 1872, the defendant Clark disclaimed 
any title to the land, but claimed to hold the same as tenant 
for his co-defendant Dunkin, and asked that all pleas and 
answers of said Dunkin be received as his also. On the 
same day, the defendant Dunkin answered. In his answer, 
he plead “not guilty,” and the three, five, and ten years’ 
statutes of limitation. 

On the 24th of July, 1872, the defendants amended their 
answer, and pleaded in bar of plaintiff’s right of action the 
matter which will be found referred to in plaintiff’s bill of 
exceptions. 

On July 30, 1873, the defendants filed another amended 
answer, denying everything which had been alleged by the 
plaintiff, especially denying that any land cerfificate was ever 
issued by the board of land commissioners of Washington 
county to George W. Davis, on the first day of January, 1839, 
or on any other day in 1839, or to the heirs of the said 
George W. Davis in the year 1839, or that the original bona 
fide certificate issued to the heirs of the said George W. 
Davis ever was located upon the land sued for by plaintiff. 

The parties agreed that the plaintiff was the legal admin- 
istrator of John York, deceased. 

The patent attached as an exhibit to the petition recited 
that it was based on a certificate issued to heirs of George 
W. Davis, by the board of land commissioners of Washington 
county, on the first day of January, 1839. 

The parties waived a jury, and submitted the cause to the 
court, who overruled defendant’s demurrers, and rendered 










































atte a ee ei 


2 Fee 


st 








ee 





PLEASANTS Uv. DUNKIN. 





(Austin Term, 





Statement of the case. 





judgment in their favor against the plaintiff for costs, and 
dismissed his suit. 

From this judgment, the plaintiff Pleasants appealed. His 
assignments of error were the negative of the positions « 
sumed by the court below, as the same appears in plaintiff’s 
bill of exceptions. 

On the trial, the plaintiff proposed to introduce in evi- 
dence— 

1. The patent to heirs of George W. Davis, as the same 
was copied in the exhibit to plaintiff’s petition. 

2. Transcript of proceedings in the matter of the estate of 
George W. Davis, deceased, in the Probate Court of Wash- 
ington county. 

3. Proces verbal from Dan. J. Toler, judge of probate of 
Washington county, to Robert A. Lott. 

4. Deed from R. A. Lott to John York, plaintift’s intes- 
tate. 

To the introduction of which the defendants, Dunkin and 
Clark, objected, for the following reasons: 

“First. Because the patent filed in this cause, and upon 
which the plaintiff relies for title from the Government to 
recover the land sued for, shows upon its face that the certifi- 
cate located upon the Jand in controversy, and upon which 
the patent issued, was another and different certificate from 
the one described in the deed or transfer offered in evidence, 
to wit, a certificate issued to the heirs of one George W. 
Davis, on the first day of January, 1839, all of which shows 
that the land involved in this suit was patented upon another 
and different certificate than the one deseribed in the deed 
or transfer offered in evidence, and therefore not admissible 
in evidence to establish title in plaintiff to the land described 
in the patent made a part of his petition. ; 

“Second. Because the said Dan. J. Toler, neither in his 
individual capacity, nor as judge of probate, had any right 
or authority to execute said deed or transfer, and that the 
same did not transfer or pass any title to the said R. A. Lott, 
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and because said supposed deed or transfer was and is null 
and void, and irrelevant and inadmissible as evidence in this 
case for any purpose. 

“Third. Because the original petition filed by the said 
William Pettus, in the Probate Court of Washington county, 
praying for letters of administration upon the estate of the 
said George W. Davis, shows upon its face affirmatively that 
the Probate Court of Washington county had no jurisdiction 
over the estate of the said George W. Davis, if, in truth, at 
the date thereof, the said Davis was dead; and because said 
original petition shows upon its face that said George W. 
Davis was not dead at the date of the granting of said letters 
of administration ; and because the petition shows upon its face 
that said George W. Davis never was a resident or inhabitant 
of the said county of Washington. 

“ Fourth. The Probate Court of Washington county had no 
authority of law to order the sale of the certificate described 
in said deed or transfer; and for all the causes hereinbefore 
and hereinafter stated and set forth, said deed or transfer was 
and is null and void; and because the said William Pettus 
never was administrator of the estate of the said George W. 
Davis; because he never did execute any bond payable to the 
judge of probate, in accordance with the order of the court, 
and as the law then required; and because the certificate 
described in the deed or transfer never had been located 
upon the land described in plaintiff’s petition, or any dupli- 
cate thereof; but the same is now in the district clerk’s office 
of Washington county, as is shown by a certified copy, which 
is incorporated in the transcript from the Probate Court of 
Washington county, offered in evidence by the plaintiff. 

* Fifth. Because the transcript from the County Court of 
Washington county, of the proceedings in the matter of the 
estate of G. W. Davis, deceased, discloses the fact that no 
counsel was appointed by the court to represent the absent 
heirs of said Davis, deceased, and that said absent heirs were 
at no time, nor in any way, represented in said proceeding, 
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nor did said absent heirs, or any one of them, at any time, or in 
any manner, assent to said order of sale, nor did such absent 
heirs, or any one for them, at any time, or in any manner, 
assent to, ratify, or confirm said sale; all of which was con- 
trary to the express provisions of the law for such cases made 
and provided. 

‘Sixth. Because no character of indebtedness was ever 
established by any one against the estate of said G. W. 


Davis, deceased, or presented to the pretended administrator, 


Pettus, for his allowance, or presented to the probate judge 
of Washington county for approval, in the manner and form 
prescribed by law; because there is no evidence in said deed 
or transfer, or otherwise, that the said William Pettus ever 
sold the certificate described in said deed or transfer, and 
because there is no legal evidence in said deed or transfer 
that the said Rk. A. Lott ever paid anything for said certifi- 
cate, and said alleged deed or transfer is, therefore, a nudum 
pactum, if anything; because the said Dan. J. Toler had no 
authority to execute said deed or transfer, or to set forth that 
said William Pettus had acknowledged the receipt of two 
hundred dollars from the said R. A. Lott for the purchase- 
money of said certificate, and because said deed or transfer 
shows upon its face that it is not signed, and was not executed 
by the said William Pettus, or by his authority; because it is 
not such an instrument, when recorded, as makes constructive 
notice of title to the property described in it; because the 
administrator applied for, or demanded, a sale of the property 
in less than thirty days after his alleged appointment as 
administrator of the estate, when the law required him to 
wait thirty days after he was appointed, before he could 
demand a sale of property,—therefore said sale was and is 
void, and said deed or transfer pursuant thereto is void, and 
not admissible in evidence in this case to establish any right 
in this suit. 

“‘ Because the said Dan. J. Toler had no authority to adju- 
dicate a title from the said William Pettus to the said R. A. 
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Lott; because counsel for the absent heirs of G. W. Davis 
was not notified of the application for the sale, or of the sale 
having been made, and because said sale was not ratified or 
consented to by the counsel for the absent heirs, as the law 
in force at that time required. 

“ Defendants further object to the introduction of the patent, 
made an exhibit to plaintiff’s petition, as evidence to support 
plaintiff’s right to recover, because the patent purports to have 
been issued upon and by virtue of a certificate issued on the 
first day of January, 1839, while the record of the proceed- 
ings of the Probate Court of Washington county, offered in 
evidence by plaintiffs, show that the certificate petitioned to 
have been sold by the pretended administrator, William 
Pettus, was issued on the eleventh day of January, A. D. 
1840, and that the said certificate has never been located and 
patented, but is now on file in the Probate Court of Wash- 
ington county. 

“Defendant objects to the introduction of the pretended 
deed from R. A. Lott to John York, because the same is 
incompetent as evidence to support the plaintiff’s right to 
recover in this suit, for all the reasons assigned as grounds 
against the introduction of the deed from Dan, J. Toler to 
the said R. A. Lott, and for all the reasons assigned as 
grounds of objeciion to the introduction of the patent made 
an exhibit to plaintiff’s petition.” 

The court below rejected said evidence, and adopted said 
reasons as the grounds of said rejection, and incorporated 
the same in plaintiff’s bill of exception. 

There is no affirmative evidence among the papers offered 
in evidence, that any inventory of the property of Davis was 
ever filed; that any debts had been proven up against his 
estate; or that any formal return of sale or confirmation of 
sale was ever made. 


v . ° rr . 
The proces verbal, under which Toler, the probate judge, 


undertook to convey the certificate belonging to the estate of 
Davis to Lott, was as follows: 
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‘“‘Repusiic oF TEXAS, 
County of Washington. 

“Be it remembered, that on the third day of March, one 
thousand eight hundred and forty, William Pettus, adminis- 
trator of the succession of George W. Davis, late of the 
county of Washington, deceased, offered for sale at the door 
of the court-house of the town of Washington, between the 
hours of: 10 a. m. and 4 p. m., in pursuance of a decree of 
the Probate Court of the said county of Washington, ren- 
dered at the January Term of said court last passed, and in 
pursuance with advertisements made according to law, the 
said William Pettus, administrator, offered for sale, for cash, 
the following property, belonging to the estate of the said 
George W. Davis, deceased, to wit, ‘the headright certificate 
of the said George W. Davis for one third of a league of 
land, being No. 491, issued by the Board of Land Commis- 
sioners for the county of Washington; which said certificate 
was bid off by Robert A. Lott, at the price of two hundred 
dollars, that being the highest and best bid made for the 
same, and exceeding two thirds of the price at which the 
same was appraised: Now, therefore, know all men by these 
presents, that I, Daniel J. Toler, chief justice and judge of 
probate in and for the county aforesaid, for and in consider- 
ation of the sum of two hundred dollars, to the said Wil- 
liam Pettus, administrator as aforesaid, in hand paid, receipt 
whereof the said William Pettus acknowledges, do hereby 
adjudicate the said certificate to the said Robert A. Lott, his 
heirs and assigns. To all of which, I, the said judge, certify, 
by signing this instrument, at office in Washington, with 
Robert Merritt and Samuel Patterson, witnesses, and affix- 
ing my private seal, having no seal of office, this fifth day of 
March, A. D. one thousand eight hundred and forty. 

“Dan. J. Toten, [SEAL.] 

«Witnesses: Judge of Probate. 

Rost. Merritt, 
SaML. PATTERSON.” 
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It was proven up, on the 22d of July, 1858, before Samuel 
Lusk, the county clerk of Washington county, by A. Clam- 
pitt and G. W. Horton, who swore to the handwriting of 
Toler and the witness Merritt. 


Jones & Sayers, for appellant, argued that, in the absence 
of evidence to the contrary, the presumption is, that the cir- 
cumstances existed which were necessary to give the Probate 
Court jurisdiction to order the sale, citing Flanagan +. Pierce, 
27 Tex., 79; that irregularity in the proceedings would not 
vitiate the grant of letters, or orders of sale, after jurisdic- 
tion had once attached, citing Giddings v. Steele, 28 Tex., 
750; Poor v. Boyce, 12 Tex., 440; Howard v. Benncit, 13 
Tex., 313. 

The purchaser (Lott) was not required to go behind the 
order of sale and see that the administrator had been duly 
appointed and continued, and the proceedings regular. 
(Dancy v. Stricklinge, 15 Tex., 557; Buydett v. Silsbee, 15 
Tex., 605; Poor v. Boyce, 12 Tex., 440; Alexander v. Mave- 
rick, 18 Tex., 179.) 


James B. Morris and F. W. Chandler, for appellee.—Two 
prerequisites were actually necessary before the letters could 
be granted: (1.) That Davis should be dead. (2.) That he 
should have been a resident or inhabitant of Washington 
county at the time of his death. But the petition expressly 
says that he was not an inhabitant of or resident in Wash- 
ington county at the time of death; and further expressly 
states that as far as Pettus knows, Davis was still alive, and 
had not been absent exceeding three years. Thus it is evi- 
dent that there is no similarity between this case and the 
case of Giddings v. Steele. 

The presumption of the common law is in favor of life for 
the period of seven years, while we have already seen that 
the civil law does not presume the death of a party within 


the period of one hundred years. Now, in the very able and 
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elaborate opinion of Judge Bell, in the case of Withers ». 
Patterson, 27 Tex., 491, he lays it down as a cardinal principle, 
that “presumptions are indulged in the absence of proof, 
and not against proof,” and “that presumptions will not be 
indulged which are repelled by the record itself;” and that 
before any presumption can be indulged, the right of the court 
under the law to do what it has done, must first be affirm- 
atively established. In the case of Giddings v. Steele, 27 Tex., 
753, the court indulged presumption in the aid of proof, and 
not against it, and in aid of the record, and not against it. 
In the case at bar, appellant’s counsel coolly ask the court to 
change the rule, and indulge presumption “against proof” 
and “against the record;” to hold as having been estab- 
lished as facts what Pettus never alleged as facts, and vitalize 
an order of court issued on a petition which shows on its 
face that the court had no right in law to grant the order, 
Will this court do it? We certainly think not; in fact, we 
know it will not, because such action would be in direct 
conflict with an unbroken chain of decisions of this court on 
this point. (Peters v. Caton, 6 Tex., 554; Finch v. Edmon- 
son, 9 Tex., 504; Miller v. Miller, 10 Tex., 332; Hearn v. 
Camp, 18 Tex., 545; Withers v. Patterson, 27 Tex., 491; 
Giddings v. Steele, 28 Tex., 750.) As early as in the case 
of Hall v. Jackson, 3 Tex., 305, this court decided that facts 
not alleged in the pleading, though proven, cannot form the 
basis of a decree or judgment, and reference is made to 
many cases sustaining the proposition. And the rule then 
laid down has never yet been overruled by this court, so far 
as we can discover. 

Nowhere, in the transcript. from Washington county, is 
the certificate described as having been issued on the Ist of 
January, 1839. No presumption of clerical error can be 
indulged in, in the absence of pleading alleging it; and the 
variance is too great then to be cured by presumption in the 
absence of proof, because a change of four figures is necessary 
to make January 11, 1840, out of January 1, 1839, and, be- 
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sides, the doctrines of idem sonans cannot apply, because there 
is no similarity of sound between the pronunciation of them. 

In the case of Brown v. Martin, 19 Tex., 345, Judge 
Roberts lays down very succinctly the principle we here 
invoke, as follows: “The rule in action upon contracts is, 
that if any part of the contract proved should vary materially 
from that which is stated in the pleadings, the variance will 
be fatal. (Mason v. Kleberg, 4 Tex., 85; Hunt v. Wright, 
13 Tex., 549; 1 Starkie’s Ev., 446,447.) Where only the 
substance is proposed to be given, it is held that, in general, 
a description of an instrument, contrary to its legal effect, 
will be fatal. (1 Starkie’s Ev., 483; Chitty on Bills, 464.)” 

In the ease of Pilie v. Mollere, 7 Martin, 341, a difference 
of a few cents was held to be fatal; and in the case above cited 
from, Judge Roberts indorsed the decision. Time when, has 
always been held as of the essence of all written instruments. 
In the case at bar, plaintiff sued and alleged that he was the 
owner of and entitled to the possession of 1476 acres of land, 
which was patented to the heirs of George W. Davis, on a 
certificate for 1476 acres of land, issued in Washington 
county, on the first day of January, 1839; the name of the 
grantee of the certificate not being mentioned. On the trial, 
if he proves title to anything, he proves title to a land certif- 
icate procured on the 11th January, 1840, by the adminis- 
trator of George W. Davis, and exhibits proof himself that 
said certificate has never been patented. Did not the court, 
sitting both as judge and jury, properly rule that he had 
failed to make his case? Tested by the facts and rules of 
law above copied, if the correctness of the ruling of the court 
on this point is not self-evident, we confess that we cannot 
demonstrate it. 


GovuLp, Associate JusticE.—It is contended that the trans- 
cript from the Probate Court of Washington county shows on 
its face that the court had no jurisdiction over the estate of 
George W. Davis. The first ground on which this is claimed 
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involves the proposition that, under the laws in force in Jan- 
uary, 1840, the Probate Court of Washington county had no 
power to grant letters of administration on the estates of 
persons who were not “inhabitants of or resident in said 
county at the time of their decease.” The 24th section of 
the act of December 20, 1836, “ organizing the inferior courts 
and defining the power and jurisdiction of the same, (Hart. 
Dig., art. 252,) is as follows: “The chief justices of the County 
Courts shall be judges of probate for their respective coun- 
ties; shall take the probate of wills; grant letters of ad- 
ministration on the estates of persons deceased, who were 
inhabitants of or resident in said county at the time of their 
decease; shall appoint guardians to minors, idiots, and luna- 
tics; and, in conjunction with the associate justices, shall 
examine and settle the accounts of executors, administrators, 
and guardians; and said chief justices shall have full juris- 
diction of all testamentary and other matters appertaining to 
a Probate Court within their respective counties.” Conced- 
ing that, as an original question of the construction of this 
act, standing alone, it might well be questioned whether it 
did not limit the jurisdiction of the court as is claimed, we 
remark that, prior to the grant of administration on the 
estate of Davis, there had been other legislation inconsistent 
with such a construction. 

In 1838, various restrictions on the appointment and action 
of administrators of estates of deceased soldiers or officers, 
«other than a citizen soldier, who was a citizen of Texas, in 
the full exercise of his rights as such at the time of his death,” 
were enacted, impliedly recognizing the validity of adminis- 
trations on the estates of soldiers, and of others not residents 
or citizens of the State. (Hart. Dig., arts. 984-990.) See also 
Hart. Dig., art. 269, which provides for the transfer of admin- 
istrations theretofore pending betore the primary courts to the 
Probate Courts where the deceased had his domicile at the 
time of his death, “ or, if he had no fixed domicile, then to 
the clerk of the Probate Court where the deceased died or 
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where the majority of the property of the deceased is situ- 
ated.” Taking these enactments into view, following what 
is believed to have been the contemporary and practical con- 
struction of the powers of the Probate Court, we hold, that 
that court had jurisdiction to grant letters on the estates of 
decedents who'were not residents of the county at the time 
of their decease. 

It is further urged that the petition for letters of adminis- 
tration shows that Davis was not dead, and that therefore 
the administration was void. The petition contained an 
avermeut that petitioner verily believed that Davis had de- 
parted this life, and was unquestionably sufficient to admit 
of proof of his death. Although it may appear that the 
petitioner, when his petition was filed, had no positive in- 
formation of the death of Davis, it must be presumed that 
the court did not act without being satisfied of the fact. The 
validity of the administration certainly depends on the fact 
of death, but it does not depend on the positive knowledge 
of the petitioner of that fact. It is true that the petition 
states a case in which the court might have declined to act, 
but it must be presumed that inquiry was made, and that it 
was found that the belief of the petitioner was well grounded. 
It would be most unsafe to make the validity of the adminis- 
tration depend on the sufficiency of the petition, conducted, 
as administrations often were in this State, without legal 
advice; and we are of opinion that the transcript of the pro- 
ceedings of the Probate Court of Washington county does 
not disclose any want of jurisdiction in that court. 

Numerous objections were made to the validity of the order 
of sale of the certificate, some of which may be disposed of 
by the remark, that the certificate was not real estate, but 
was subject to be sold, as other personal property. (Cox r. 
Bray, 28 Tex., 260.) The validity of the order of sale did 
not depend on the regularity of the bond, or the appearance, 
in the record of compliance with all of the regulations pre- 
scribed in the Civil Code of Louisiana. The courts of Louisi- 
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ana, like the courts of Texas, hold that a bona fide purchaser 
is protected by the decree of a court which has jurisdiction. 
They hold also that the decree of sale would not be an abso- 
lute nullity by reason of the omission to appoint an attorney 
to represent absent heirs. (Gibson v. Foster, 2 La. Ann., 503; 
MeCullough v. Minor, Id., 468; Succession of Wadsworth, 
Id., 966; Ball v. Ball, 15 La., 182; Rhodes v. Union Bank, 
7 Rob., 63.) 

The ordinance of January 22, 1839, (Hart. Dig., art. 983,) 
decreed “that all proceedings relative to successions, matters 
of probate, et cetera, shall be regulated and governed agreeably 
to the principles and laws in similar cases in the State of 
Louisiana: Provided, That no judge shall act as adminis- 
trator.” The meaning of this proviso is evidently the same 
as if the proviso read, “no judge shall receive letters of ad- 
ministration.” See Hart. Dig., art. 993, for a similar pro- 
hibition as to clerks. We see nothing in this proviso, nor in 
the aet defining the time of administration and sherift’s sale, 
conflicting with articles 2600 and 2601 of the Civil Code of the 
State of Louisiana, as it was in force in 1839 and 1840, as fol- 
lows: “Art. 2600. The judicial sale of succession property is 
made by the judge or clerk of the court to which this jurisdic- 
tion is specially confided. Art. 2601. The adjudication made 
and recorded by the judge or clerk of a court, is a complete 
title to the purchaser, and need not be followed by an act 
passed before a notary.” 

The conveyance, adjudication, or proces verbal, executed 
by the judge of probate to the purchaser, seems to be an effort 
to follow these articles of the Louisiana code. At the time 
of the sale, the act regulating the duties of Probate Courts, 
&e., (Hart. Dig., art. 995, et seq.,) had not yet gone into ope- 
ration, as it had in the ease of Tall v. Hall, 11 Tex., 550, in 
which a similar case was held invalid. As we understand 
the Louisiana civil code then in force, and the decisions of 


the Louisiana courts, such an instrument was the appropriate 
evidence of an administration sale, and, with the lights before 











ee 











1877.] MaAyMAN v. REVIERE. 357 





Statement of the case. 











us, we cannot hold that it was invalid. (Reynolds v. Rowley, 
2 La. Ann., 891; Faulk v. Pinnell, 6 Rob., 26; Babin v.Win- 
chester, 7 La., 460; Moore v. Louaillier, 2 La., 571.) 

There seems to be a discrepancy in the date of the certif- 
icate.as given in the patent, and the date of the certificate 
issued to the administrator of Davis. This discrepancy con- 
stituted no valid objection te the admission of the patent in 
evidence. As the patent had been made an exhibit to the 
petition, there could be no variance. It was a question of 
fact, not affecting the admissibility of the patent, whether, 
notwithstanding the discrepancy in the date of the certificate, 
the patent did not refer to the same certificate which was 
issued to the administrator of Davis. 

Because the court erred in excluding the various instru- 
ments of evidence offered by plaintiff, the judgment is 
reversed and the cause remanded. 


REVERSED AND REMANDED, 


[Associate Justice Moore did not sit in this case.] 


H. MaymMan v. J. M. Revrere. 


STATUTES CONSTRUED—SUBSTITUTED ALLOWANCE TO WIDOW.— 
Whatever difficulty the Supreme Court, as now constitued, might 
have had in arriving at the conclusion, that under the probate act 
of 1870, the surviving widow was entitled to an allowance in lieu of 
a homestead; and also in lieu of such personal property exempt by 
law from forced sale as her husband did not leave her at the time 
of his death; and that so much of the property as was necessary to 
make good these allowances was not subject to administration—that 
doctrine having been announced by the former incumbents of the 
supreme bench, (Terry v. Terry, 39 Tex., 313,)—the fact that such 
eonstruction has been followed throughout the State, constitutes a 
sufficient reason for regarding the question as settled. 


AppraL from McLennan. ‘Tried below before the Hon. 
X. B. Saunders. 
J. W. Oliver owed appellant $751, and, on August 7, 1874, 
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Mayman sued out an attachment in Falls county, and had 
the same levied upon twelve barrels whisky, three barrels 
molasses, and three boxes tobacco, the property of J. W. 
Oliver. After the levy of this attachment, Oliver died. 
There was no service had on him, but his administrator, 
Riviere, made himself a party defendant in the suit, and 
judgment was obtained for Mayman, for $774.13, on March 
18, 1875, ordering the lien, by virtue of said attachment upon 
said property, to be foreclosed in due course of administra- 
tion. The administrator had, in the meantime, on February 
5, 1875, procured an order from the District Court of McLen- 
nan county, setting aside $2,775 to the widow of said Oliver, 
as an allowance for a homestead and other property, exempt 
from forced sale; and there being no other property belong- 
ing to said estate, the property levied upon was sold to pay 
off this allowance, and this suit was brought to set aside that 
order, but the court refused to disturb the order making such 
allowance, and Mayman appealed. 

It was agreed that the only point at issue between the par- 
ties was, whether the attachment lien of a creditor, accruing 
prior to the death of the decedent, can be divested and held 
subject to the allowance afterwards set apart to the widow of 
the decedent, in lieu of a homestead and other property, 
exempt from forced sale, (excepting the year’s allowance, 
which was not set apart in this case,) when the same did not 
exist in kind at death of decedent. 


Herring, Anderson & Kelley, for appellant.—Under the law, 
as it existed at the time said attachment was levied, and at 
the time said estate was administered, there was no pro- 
vision setting aside an allowance to a widow, that could 
defeat existing liens or special lien of appellant, who was an 
attachment creditor. 

The lien of appellant existed before Mrs. Oliver had any 
right to an allowance on account of the death of her hus- 
band, and certainly cannot be ousted and defeated by such 
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a 
right to allowance, which sprung up afterwards, for it would 
be a fraud upon creditors. 

The court had authority, if the provision for one year—ex- 
empt from forced sale by law—was not found in kind among 
the property left by the deceased, to set apart an equivalent 
thereto in money, upon the -return of the inventory and ap- 
praisement. (Paschal’s Dig., art. 5593.) This is the only 
instance in which an allowance is ordered to be taken out of 
the assets of the estate, and, by virtue of a familiar principle 
of law, excludes allowances in all cases, except for yearly 
supplies. 

The law (Paschal’s Dig., art. 5674) providing for the order 
in which debts shall be paid, makes no provision for allow- 
ances, for a homestead, &ec., to the widow, but provides, in 
the third item thereof, that special liens shall be paid out of 
the property to which the lien attached. An attachment lien 
is certainly special, in the meaning of said third item. 

We do not think that article 5487 (Paschal’s Dig.) can be 
construed to divest a vested right of a,creditor who has an 
attachment lien, and a right to have the property set apart 
to the payment of his debt, and appropriate the property 
secured by such vested right to a claim that originated sub- 
sequently to the attachment lien. 

We ask that the judgment be reversed, and rendered, 
ordering the property attached by appellant to be appro- 
priated to the payment of his debt. 


Thomas Harrison, for appellee.—In support of the decision 
of the District Court, the appellee cites the following authori- 
ties: Const. of 1870, Paschal’s Dig., p. 1124, sec. 15; Pas- 
chal’s Dig., arts. 5487, 6834, 6994; Terry v. Terry, 39 Tex., 
313; Stone v. Darnell, 20 Tex., 14. 

The question here presented was not before the court in 
Woodall v. Rudd, 41 Tex., 379. The difficulty suggested in 
that case by Justice Moore was intended, probably, to call 
the legislative attention to an apparent defect of the law; at 
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all events it was not insuperable, as shown by the experience 
of this case. In fact, Justice Walker, in Terry v. Terry, 
39 Tex., 313, had already pointed out an easy and sensible 
method of obviating it, which has since been followed by 
the courts without distrust. 

If there is difficulty in setting apart property to supply 
exemption under the law, the creditor, it seems, would find 
greater difficulty in collecting his debt from assets which do 
not form any part of the estate of his deceased debtor. 

The Probate Law of 1876, p. 17, sec. 57, prescribes the 
manner of setting apart exemptions, and of providing them 
where they do not exist in kind, belonging to the estate. 

That law may govern this case. (Cooley’s Const. Lim., 
293, 369, et seq., 287, note 2.) 


Govutp, Associate Justice.—The questions presented arise 
under the probate law of August 15, 1870, and especially 
under the 26:h section of that law, as follows: “The property 


reserved from forced sale by the Constitution and laws of 


this State, or its value, if there be no such property, does not 
form any part of the estate of a deceased person, where a 
constituent of the family survives.” (Paschal’s Dig., art. 
5487.) In Terry v. Terry, supra, it was held by our prede- 
cessors, construing this law, that the surviving widow is 
“entitled to an allowance in lieu of a homestead, and also in 
lien of such personal property exempt by law from forced 
sale, as her husband did not leave her at the time of his 
death, and under article 5487 so much of the property as is 
required to make good these allowances, is not otherwise 
subject to administration.” Whatever difficulty we might 
have had in arriving originally at these conclusions, it is 
reasonable to assume that the decision in Terry v. Terry was 
followed by the District Courts throughout the State; and 
the injurious effects which would probably result from a 
contrary construction at this late day constitute a sufficient 
reason why we should treat the question as settled. 
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The statute itself is no longer the law, and we are content 
to accept the contemporaneous construction which we find 
that it received from our predecessors—a construction, it is 
to be remarked, which harmonizes with the legislation of the 
State both prior and subsequent to the act of 1870. (See 
Probate Law of 1848 and of 1876.) 

According to this construction, the court did not err in 
making the allowances to the widow, nor in holding that 
these allowances took precedence of the lien of an attach- 
ment creditor. (Giddings v. Crosby, 24 Tex., 295.) 

The judgment is affirmed. 


AFFIRMED. 
[Associate Justice Moore dissenting. ] 





Jacos C. Hiearns v. Jonn B. Rector, Apm’R. 


1. PARTNERSHIP—CREDITOR.—The holder of a claim against a part- 
nership has a legal right to have his claim established against the 
estate of the deceased partner, and in the ordinary course of adimin- 
istration, his claim will be paid pari passu with other claims of the 
same class, without regard to the distinction between partnership 
and individual claims. 

2. SAME—EQuItTy.—When a joint creditor has to resort to equity to 
reach the estate of the survivor, a court of equity will seek to secure 
equality amongst the creditors. But equity does not interfere with 


to 


legal rights, even for the purpose of producing equality. 

3. SAME—EQUITY.—Where there is no partnership fund, and no soly- 
ent partner, the separate creditor is entitled to no preference, even 
when the assets are equitable. 


Appral from Bastrop. Tried below before the Hon. Henry 
Maney. 

J. B. Rector, as administrator of R. H. Grimes, deceased, 
in his annual report of 1873, asked directions of the court 
below as to the manner of the distribution of the estate 
among the creditors. Jacob C. Higgins, a separate creditor, 
moved that it be ordered that the funds in the hands of the 
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administrators, arising from the individual assets of decedent, 
R. H. Grimes, be applied, first, to the payment of the claims 
of the separate creditors of Grimes; then, if anything re- 
mained, to the payment of the partnership debts. The court 
overruled the motion, and ordered that the firm and separate 
creditors be paid pro rata out of the individual estate, which 
ruling was assigned as error, and presented the only question 
for the consideration of this court. 


B. S. Moore and N. G. Shelley, for appellant.—If it is to 
the partnership property that firm creditors, in the first in- 
stance, look for the payment of their debts; if that was the 
fund that they credited, (and certainly that isthe fund which 
their credit tends to increase, in the judgment of the partners,) 
the joint fund was first to be benefited only mediately, by 
drawing, after payment of debts, each one’s quota of the in- 
crease, would their individual estates be augmented? Kent 
(3 Comm., 65) says, “the basis of the general rule is, that 
the funds are to be liable on which the credit was given,”— 
if this, I say, is the basis of their claim to priority, they ought 
to be preferred; for it is the individual estate that the sepa- 
‘ate creditor benefited, and not the joint estate. Now, so 


long as joint and private estates are solvent, neither set of 


creditors can complain, no matter from which fund the debts 
are paid. But when the firm breaks, then the joint creditors 
would have cause to complain. It would be an injustice that 
the firm assets should be applied to the payment of individual 
debts. No longer is there a necessity for an untrammeled 
control of the business. The object for which the partner- 


ship was created—muutual profit—has failed. The business of 


the concern now is the payment of its debts; and the part- 
ners, as honest men, should apply what remains to those, the 
joint creditors, to whom it really belongs, and each, as honest 
men, would feel it equally his duty to pay his private debts 
out of his private estate; then, if there was a surplus, in 
connection with the other partners, to turn it over to the joint 
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creditors. Our conscience approves this course, and the cred- 
itors, following the golden rule, could not complain. 

But honesty is not a universal virtue. The courts must be 
resorted to. Should there be a different rule there? The 
cases of Burtus v. Tisdall, 4 Barb., 571; Jackson v. Cornell, 
1 Sanford, ch. 348; Morrison v. Blodgett, 8 N. H., 250; 
Collins v. Hood, 4 MeLean, 185; French v. Lovejoy, 12 N. 
I1., 458; Benson v. Ella, 4 Fogg, 482; Ferson v. Monroe, 1 
Foster, 462; Jarvis v. Brooks, 3 Foster, 136, substantially 
decide that the separate assets constitute the fund for the 
payment of the separate debts, and the joint for the joint; 
and an application in any other manner, to the injury of the 
respective claimants, is a fraud. We are aware that there 
are other cases that do not go so far, that hold that it is neces- 
sary for the creditor to have a judgment before he can com- 
plain, but still a priority is recognized. 


Carleton § Robertson, for appellee, cited Lindley on the 
Law of Partnership, 405, marginal page; 1 Tudor’s Lead. 
Cases, (London ed,) 386; 2 Lead. Cases in Eq., 223; Dahl- 
green v. Duncan, 7 Sm. & Marsh. Rep., 280. 


H. MeLester, also for appellee. 


30ULD, Associate Justice.—Under our laws and system, 
there can be no question that the holder of a claim against a 
partnership has a legal right to have his claim established 
against the estate of the deceased partner, and that in the 
ordinary course of administration his claim will be paid pari 
passu with other claims of the same class, without regard to 
the distinction between partnership and individual debts. 
Certainly this ordinary and legal course of procedure wil 
not be interrupted so as to give a preference to the holder of 
a separate or individual claim, unless it be made to appear 
that equity requires such a course. Where the joint creditor 
had to resort to equity to reach the estate of the survivor, 
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the courts of equity would seek to secure equality amongst 
the creditors. But equity does not interfere with legal 
rights, even for the purpose of producing equality. (1 Am. 
Lead. Cases, 587, and ref.; 2 Lead. Cases in Kq., 315, and 
references.) 

It, indeed, the joint creditor, having a right to resort to 
two funds, attempts to use his legal rights against the sep- 
arate estate in a way to cause unnecessary prejudice to the 
separate creditors, then the latter may have an equitable 
right to relief. (Id.) 

But the current of authority seems to be that where there 
is no partnership fund, and no solvent partner, the separate 
creditor is entitled to no preference, even where the assets 
are equitable. Parsons, who, in his work on partnership, 
advocates the rule that the joint creditors shall be confined 
to the joint fund, says: “This rule can apply only where 
there are matters to which it can apply, as where there are 
joint debts and joint funds, and also several debts and sev- 
eral funds. It is, therefore, not an exception to the rule, 
where there is no joint estate, or no living solvent partner, 
or where there are no separate debts. These cases, which 
are sometimes called exceptions to the rule, should rather 
be thought to fall without the rule.” (Page 500, [483;] see 
also 1 Am. Lead. Cases, 588, [481;] Emmanuel v. Bird, 19 
Ala., 593; Bardwell v. Perry, 19 Vt., 292; Sperry’s Est., 1 
Ash., (Pa.,) 347; Ladd v. Griswold, 4 Gilm., (IIl.,) 25; Cleg- 
horn v. Insurance Bank of Columbus, 9 Ga., 319; Rodgers 
v. Meronda, 7 Ohio St., 179; 5 Cranch, 35; Story on Part., 
sec. 363; Collyer on Part., sec. 584.) 

Such, it is said, is the well-settled rule in England. (2 
Lead. Cas. in Eq., p. 323, and references.) 

In this case it is agreed that there is no partnership fund, 
and there is nothing in the record to show that there has 
been any such fund since the death of Grimes. 

Testing the action of the court by the rules which prevail 
in courts of equity, both as to when they will interfere with 
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legal rights and as to how they will distribute equitable assets, 

we think that the order made was correct. 

° The position, that the separate creditor has in equity a right 
to be first paid out of the separate assets, is not one that com- 





mands our assent, and is not, in our opinion, the prevailing 
doctrine. Such being our views of the rule in equity, we do 
not feel called on in this case to decide whether, under our 
statutes, the established order for the payment of claims may 
be interfered with, for equitable reasons, or not. It will be 
time enough to dispose of that question when a separate or 
| partnership creditor shall present a case which requires it. 

| The judgment is affirmed. 





AFFIRMED. 





H. H. McLane v. Mary C. PascHan. 


1. DEED OF TRUST—MoRTGAGE.—It is now finally and definitely settled qy—ggm 
baci . am 5 ; 74 «22 

by this court, that a deed of trust to secure the payment of a debt, i om 
does not operate as an absolute transfer of the property, on which g; aa 
it is exeeuted, to the trustee, upon the trust mentioned in the deed," 

e defeasible upon the conditions therein stipulated; but that such in- 

| strument is, in legal effect, a mere mortgage, with a power to sell. 

2. DEED OF TRUST—POWER, EXECUTION OF—ESTATES OF DECEDENTS. 
—Though the death of the party, by whom a trust-deed is executed, 
does not revoke the power to sell, yet its exercise by the trustee 
would be inconsistent with our statutes governing the settlement of 
estates of deceased persons; and whatever rights are secured to a 
creditor by such a deed, they can only be enforced after the death 
of the debtor, through the courts, 

¢ 3. DEED OF TRUST—ESTATES OF DECEDENTS.—A deed of trust, upon 
the death of the party by whom it was executed, only secures the 
creditor, for whose benefit it was made, priority over such claims 
against the debtor’s estate, as by the statute it is entitled to in the 
due course of administration. 

4, DEED OF TRUST—LIEN—ESTATES OF DECEDENTS.—A specific lien 

on property, (except a lien for purchase-money,) created in the life- 

time of the decedent, cannot be discharged out of the assets of the 

estate until the expenses of the last sickness, the expenses of admin- 

istration that are incurred in the management and preservation of the 

estate, as well as the allowances authorized to be made to the widow 
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and children in lieu of homestead and other property exempt from 

foreed sale, have been satisfied. 

5. DEED OF TRUST--HOMESTEAD—FORCED SALE.—Since the execu- 
tion of a trust created by trust-deed can only be enforced through 
the medium of the court, it follows that a sale thus effected would 
be a forced sale ; and if the property conveyed by the trust-deed is 
a homestead, the Constitution prohibits it from being thus sold. 
From this it results, that if the wife joined in the trust-deed to the 
homestead during her husband’s life, and his estate should be insoly- 
eut, she is relieved, after his death, from a contract binding on her 
while her husband lived, and takes an absolute title to the home- 
stead, notwithstanding the former unsatisfied incumbrance. 

6. HOMESTEAD—ESTATES OF DECEDENTS—PARTIES.—In April, 1859, 
I. P. and his wife, M. P., executed a deed of trust, to secure the 
payment of a debt, on property within the limits of the city of San 
Antonio, described as follows: ‘* Being the entire homestead of the 

j said I. P. and M. P., and including about seven acres under a plank 

and paling inclosure, and being separated from the convent grounds, 

on the south, by a street, and bounded on the east by a street, and 
running between the land herein conveyed and the said convent 

grounds and the garden on the river, of the said I. P. and M. P.” 

M. P., after the death of her husband, applied to the court to have 

“*the property mentioned in the inventory as the homestead, to wit, 

blocks 27 and 31, in upper San Antonio, set aside to the use of the 

widow,” which, though resisted by the trustee, was done by order 
of the court, there being no evidence what particular property was 
occupied as a homestead when the order was made: Held— 

1. When a party seeks to withdraw from the hands of the 
administrator, and the control of the court, a part of the property 
of an estate, it should be made to appear, from the inventory, or 
otherwise, not only that the party for whom the order is asked, is 
entitled to it, but the administrator, as the general representative 
of the estate, should be made a party. 

2. The extent and boundaries of the homestead should have 
been more definitely shown than was done in the application ; and 
the fact that the property claimed was, in truth, the homestead, 
should have been established. 

3. The fact that a piece of ground was designated in the trust 
deed as a garden, does not raise the necessary inference that it 
was a part of the homestead. 

4. The court erred in setting aside, as part of the nomestead, 
the lot of ground designated as a garden. 






Apprst from Bexar. Tried below before the Hon. George 
H. Noonan. 
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On the 22d of April, 1859, I. A. & G. W. Paschal executed 
their joint and several promissory note to William McLane, 
for $7,000, due in twelve months, with twelve per cent. 
interest. 

On the same day, the Paschals, with the appellee, Mary C. 
Paschal, wife of the said I. A. Paschal, to secure the payment 
of the indebtedness, executed and delivered a trust deed. 
(The language in which the trust property was described in 
that trust deed will be found in the syllabus of this case—6.) 

It would seem, from the recitals in the trust deed, that the 
debt was really the individual debt of I. A. Paschal. This 
trust deed included in the property incumbered what was 
then known as the homestead, in the city of San Antonio, of 
I. A. and Mary C. Paschal, being blocks 27 and 31, in upper 
San Antonio; also two and one half acres, used as a garden, 
and adjoining the homestead, a street intervening. 

I. A. Paschal died in 1868. His estate was administered 
upon in Bexar county. The debt was presented, and ap- 
proved as a just claim against the estate, on the 30th Sep- 
tember, 1868. 

At the September Term of the Probate Court, Mrs. Paschal 
filed her petition, praying the court to set aside to her the 
homestead, as well as other allowances. Objection was made, 
on the part of McLane, to any order setting aside the home- 
stead. Issue was joined in the Probate Court, which, by its 
judgment, refused to set aside the property claimed as a 
homestead, and sustained the objections of McLane. From 
this judgment, Mrs. Paschal appealed to the District Court, 
which set aside the judgment of the Probate Court, and pro- 


ceeded to decree the homestead to Mrs. Paschal, as well as 
the two-and-one-half-acre garden lot. The court also pro- 
ceeds to set aside, cancel, and hold for naught all title, claim 
of title, lien, or security on said property set up by McLane 
by virtue of the trust deed. In the mean time, William 
McLane had died, and H. H. McLane, who became the 
owner of the claim, made himself a party to the suit, and 
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prosecuted this appeal from the judgment of the District 
Court. 

The statement of facts shows that all other lawful allow- 
ances and exemptions were made by the Probate Court to 
Mrs. Paschal. 

\ 

T. T. Teel, for appellee.—The homestead cannot be sold 
under a deed of trust after the death of the husband. (Rob- 
ertson v. Paul, 16 Tex., 474; Smith v. Elliott, 39 Tex., 201; 
Wood rv. Wheeler, 7 Tex., 13; McCreery v. Fortson, 35 Tex., 
648; Baxter v. Dear, 24 Tex., 21.) 

The deed of trust of Paschal and wife to McLane is void, 
because the acknowledgment of Mrs. Paschal is not in con- 
formity to law. (Paschal’s Dig., art. 1003; see the Record, 
p. 14, and the opinion in Smith v. Elliott, supra; Cross v. 
Everts, 28 'Tex., 532; Roy v. Bremond, 22 Tex., 627; Cal-’ 
lahan v. Patterson, 4 Tex., 67; Nichols vr. Gordon, 25 Tex. 
Supp., 112.) 

The learned counsel for the appellant complains that more 
was set aside by the court than was claimed by Mrs. Paschal. 
We think he errs in this. In her petition, Mrs. Paschal asks 
the court to set aside her homestead, situated in San Anto- 
nio, and claimed by her as such. This is the description of 
the homestead. 

There was sufficient evidence for the court to render the 
decree. This court will see that the metes and bounds are 
definitely described. 

The homestead vests in the heirs or the head of the family 
upon the death of either the husband or wife. “In no event 
can it be converted to the use of creditors. They have no 
interest in such property.” (Sossaman v. Powell, 21 Tex., 
665.) 

The principles involved in this case have been settled by 
our own courts, and we believe that this court will not dis- 
turb the repeated decisions. We call the attention of the 
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court to the authorities collated in the exhaustive chapter on 
HomesteaDs, in Paschal’s Digest of Decisions, secs. 14537, 


14636. 
S. G. Newton, for appellant. 


Moore, Associate Justice.—With whatever force of rea- 
son those who have sought to maintain a different conclusion 
have endeavored to impress their views, and however unsat- 
isfactorily, as it may seem to them, their arguments may have 
been met, it must be admitted that it is now finally and 
definitely settled by this court, that a deed of trust to secure 
the payment of a debt does not operate as an absolute trans- 
fer of the property to which it refers, to the trustee, upon the 
trust mentioned in the deed, defeasible upon the conditions 
therein stipulated; but that such instrument is, in legal 
effect, a mere mortgage, with a power to sell. And though 
the death of the mortgagor does not, on general principles, 
revoke this power, yet its exercise by the trustee would be 
inconsistent and in conflict with our statutes governing the 
settlement of estates of deceased persons. It cannot, there- 
fore, be executed by the trustee after the death of the constit- 
uent. And whatever rights may be secured to the creditor 
by such deed, they can only be enforced after the death of 
the debtor, through and by aid of the court. It naturally, if 
not inevitably follows, that such deed, instead of operating 
as an absolute and unconditional security for the payment of 

‘the debt for which it purports to be given, has this effect 
only during the life of the debtor. And after his death it 
only secures the creditor priority over such claims against 
sthe debtor’s estate, as by the statute it is entitled to in the 
due course of administration. 

And it is not now open to controversy that funeral ex- 
penses, expenses of last sickness, expenses of administration, 
and those incurred in the preservation and management of 
the estate, as well as the allowances authorized to be made 
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to the widow and children in lieu of a homestead, and other 
property exempt from forced sale, where such property does 
not exist in kind, have preference over specific liens created 
in the lifetime of the decedent, except where such lien is a 
security for thie purchase-money of the property to which it 
is attached. 

Whether the fact that the wife may have joined her hus- 
band in creating the lien (I refer, of course, to cases under 
the former law) will bar her from claiming such allowance 
in preference to the creditor, has not, so far as I am aware, 
been directly passed upon by the court. And it will be time 
enough to consider it when it arises. Here, although the 
wife joined the husband in the deed of trust, as the power of 
the trustee is revoked, the property can only be now sold by 
an order of the court. But this would be a forced sale; and 
if the property is the homestead, the court is forbidden by 
the Constitution from having it thus sold; and thereby, if 
the estate is insolvent, the woman is relieved from a contract 
which was absolute and binding upon her while her husband 
was living, but takes an absolute title to the property, not- 
withstanding the incumbrance with which she has freely and 
voluntarily joined her husband in charging it. 

It follows, as a necessary conclusion from these proposi- 
tions, that the court did not err in holding that the deed of 
trust to French afforded no valid ground for rejecting ap- 
pellee’s application to set apart to her the homestead. (Rob- 
ertson v. Paul, 16 Tex., 472; Buchanan v. Monroe, 22 Tex., 
537; Giddings v. Crosby, 24 Tex., 295; Caton v. Mosely, 25 
Tex., 374; Dwight v. Overton, 35 Tex., 390; Donley v. Cun- 
diff, 35 Tex., 741; King v. Cassidy, 36 Tex., 531; Gurley v. 
Ward, 37 Tex., 20; Petty v. Barrett, 37 Tex., 84; Reeves rv. 
Petty, 44 Tex., 249; Mayman v. Reviere, 47 Tex., 357, over- 
ruled during the present term of the court.) 

But although the superior right of the widow to the home- 
stead over that of the creditor, by virtue of the specific lien 
which she had joined her husband in charging upon it, can- 
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not be denied, still the record does not, in our opinion, estab- 
lish, with sufficient certainty to support the judgment, the 
fact that all the property included in the decree was a part 
and parcel of the homestead at the time of the decedent’s 
death. 

When an application is made to the court to set apart the 
homestead for the use of the widow and children, it is un- 
questionably incumbent upon the applicant to show, prima 
facie at least, that it is the duty of the court to make the 
decree asked for. Unquestionably, no particular formality or 
strict rules of proceeding in such application is required, or 
has been usually observed; but where a party seeks to with- 
draw from the hands of the administrator, and the control of 
the court, a part of the property of the estate, it should be 
made to appear to the satisfaction of the court, from the 
inventory, or otherwise, not only that the party for whom the 
order is asked is entitled to it, but also that the particular 
property asked to be set aside is the character of property to 
which the party is thus entitled. The order, when made, is 
a judgment of the court, and binding upon all parties inter- 
ested in the estate, whether contesting it or not, until revoked 
or set aside in some legitimate mode provided by law. It 
would, therefore, seem that the administrator, as the general 
representative of the estate, should be a party to, or have cog- 
nizance of the application. 

The extent, or definite boundaries of the homestead, should 
have been more definitely shown than was done in this ap- 
plication, if objection had been made. And although it may 
not be necessary for the applicant to show the value of the 
property constituting the homestead, unless where opposition 
to an order to set it apart is made upon the ground that it is 
in excess of the constitutional exemption, yet, unquestion- 
ably, in many cases, this may be a matter of vital impor- 
tance; and the fact that the property claimed is in truth the 
homestead, should certainly be shown before the order set- 
ting it apart should be made. 
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The County Court refused the application, and, so far as 
we can see from the transcript, there was no evidence before 
the District Court to show that the property set aside for 
appellee was in fact the homestead, except its description in 
the trust deed to French, made some years before the hus- 
band’s death. The inference to be drawn from the deed 
would seem to be, at the date of its execution, that the 
grantors did not regard the lot designated as the garden, as 
forming any part of their homestead. And it certainly can- 
not be said, because it had been used for and spoken of by 
the grantors in the deed as their garden, that it is a necessary 
inference or conclusion of law that it was a part of their 
homestead. Nor are we prepared to say, if such was clearly 
their intention, that the husband and wife might not under 
the law, as construed at the date of this deed, have curtailed 
their homestead, and applied a portion of it to other purposes, 
without absolutely parting with the title; and if they should 
do so, bon fide, that the wife would not be precluded, if they 
still retained the homestead as they themselves had limited 
and defined it, from claiming that which had been thus sev- 
ered from it, as still forming a part of it. But if not, cer- 
tainly the admissions in their deed, that a designated lot 
separated by a street from the premises on which they lived, 
formed no part of their homestead, would be evidence tend- 
ing to prove that such lot was in truth no part of it. And 
although the deed upon which appellant relies to repel ap- 
pellee’s right to a homestead may not be so clear and un- 
equivocal as to warrant the exclusion of parol testimony to 
prove that the garden lot was in fact a part and parcel of 
their homestead, at the date of said deed, and was not used 
and treated as a part and parcel of it at the time of the hus- 
band’s death, it evidently warrants this inference, in the ab- 
sence of explanatory or countervailing evidence, that it was 
so treated or regarded by the grantors. The court, there- 
fore, erred in setting it apart to appellee as a part of the 
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homestead, in the absence of any testimony whatever, so far 
as we can see in the record, to support her application. 

The error into which the court fell resulted, in all proba- 
bility, as it seems from the statement of facts, from its atten- 
tion being exclusively attracted to appellant’s claim to have 
the homestead sold for the satisfaction of his debt; while the 
essential question in the case before the court was, whether 
appellee had established her right to an allowance of the 
homestead, and, if so, what was its extent or boundary. 

The court also erred in decreeing the cancellation of the 
trust deed. This was altogether unnecessary to secure ap- 
pellee in her homestead rights; and there was no pleading 
calling for or warranting the action of the court in this par- 
ticular. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





A. C. Meyers v. A. Drrrmar. 


1. RES JUDICATA—PRACTICE IN SUPREME CouRT.—The decisions of 
the Supreme Court on a proposition of law, which has been repeat- 
edly announced by the court as at present constituted, will not be 
varied in deciding a case on appeal which had been before on ap- 
peal, and which, after being reversed, was tried and decided in 
accordance with an opinion of the Supreme Court as then consti- 
tuted, at variance with more recent decisions. 

2. RES ADJUDICATA.—The doctrine, that a proposition of law, once 
announced in a particular case, on appeal to the Supreme Court, 
becomes the law of that case on a second appeal, though the law 
may have been differently construed in the meantime, though sane- 
tioned by high authority, has never been approved by this court. 


AppgaL from Bexar. Tried below before the Hon. George 
H. Noonan. 
This was a suit brought by A. C. Meyers, against the estate 
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of E. Abat, to recover the amount of a note for $3,000, dated 
May 8, 1862, and payable in three years. After Abat gave 
the note, he made a will, and died, leaving his wife executrix, 
independent of the control of the Probate Court. She had 
the will probated, filed the inventory, and did what was ne- 
cessary to administer the estate without regard to the Probate 
Court. She sold personal property, and paid off the debts 
of the estate, except to those parties who refused to take the 
currency of the country, among them the plaintiff in this 
suit, whose agent admitted that the amount loaned the tes- 
tator, and for which the note was given, was Confederate 
money, but gave as a reason for refusing to take it, that it 
had since depreciated. The executrix died, and Dittmar 
administered. 

To the answer and amended answer, containing allegations 
to which it is necessary, in view of the opinion, to refer, the 
plaintiff excepted, that no such defense as that the considera- 
tion of the note was Confederate money can be set up after 
the allowance and approval, which had the effect of a judg- 
ment, and which could not be attacked or set aside collater- 
ally, but must be maintained, if at all, by a separate proceed- 
ing instituted for that purpose. 

The case was tried in the court below, an appeal taken to 
this court, and it was reversed and remanded. The plaintiff 
then amended, and alleged that the money borrowed was paid 
out in the construction of his homestead, at par. Defendant 
then amended and set up a tender of Confederate money to 
plaintiff. 

Upon the trial, the court below charged the jury in almost 
the language of the Supreme Court in the case of Estate of 
E. Abat v. A. C. Meyers, decided at a former term. 

Among other charges, the following was given: “If you 
believe from the evidence that the note sued on was given for 
Confederate money, the plaintiff cannot recover.” 

Verdict and judgment for Dittmar, from which Meyers 
appealed. 
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Walder 4 Upson, for appellant. 
W. B. Leigh, for appellee. 


Moore, AssocraTe Justice.—All the questions upon which 
it is necessary for us to pass in this case have been heretofore 
considered and determined in accordance with the decisions 
of the Supreme Court of the United States in similar cases. 
(See Mathews v. Rucker, 41 Tex., 636; Short v. Abernathy, 
42 Tex., 94; San Patricio County v. McLane, 44 Tex., 392, 
and other cases not yet reported.) It would, therefore, be 
a useless consumption of time to reiterate the views which 
have been already expressed in regard to them. 

In the cases to which we have reference, the court directly 
overruled the entire line of previous decisions on suits upon 
executory contracts, which, in any way, involved in their 
consideration what is commercially known as Confederate 
money, 

The instructions given the jury in this case were unques- 
tionably in strict accord with the view formerly entertained 
by this court in regard to such contracts, and also with what 
was expressly declared to be the Jaw of this case when it was 
before the court on a former appeai. (Dittmar, Adm’r, v. 
Myers, 39 Tex., 295.) It may, therefore, be insisted with 
much foree, and no doubt with great weight of authority, 
that whatever may be thought as to the correctness of the 
general views formerly entertained by the court, or the in- 
fluence and control which they should have in other cases 
now coming before us for determination, the rulings in 
this particular case on the former appeal must be regarded 
as res adjudicata, and equally conclusive and binding upon 
this court as upon the court below when before it. This 
proposition seems, it must be admitted, to be sustained by 
the very highest authority. (14 8. & M., 100; 21 Cal., 548; 
28 Id., 591; 23 Id., 381; 3 How., (U. 8.,) 424; 12 Peters, 
488; 4 Gilman, (Hll.,) 546; 4 Stew. & Port., 79.) 

But the law, as ruled in the cases, is, unquestionably, con- 
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trary to the practice of this court, and has never received its 
sanction or approval, (40 Tex., 225; 25 Tex., 204;) and, at 
present, at least, we see no reason for its adoption. To do 
so, we would have to disregard our own repeated decisions 
upon contracts of the character upon which this action is 
brought, to give effect to one by our predecessors, which has 
been, by these decisions, directly overruled. If the practice 
of this court had been otherwise than it has, and such as it 
seems to be elsewhere, we should, of course, have no hesi- 
tancy in doing this; but as it is, we should have to make a 
radical change in this respect, merely to affirm what we our- 
selves have repeatedly held to be an erroneous judgment. 
This, we are of the opinion, we should not do. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





R. Vicrorta R. Carter AND Huspanp v. Lucy E. Ranpoupn. 


1. HOMESTEAD—ESTATES—PARTITION.—The statutes make no distine- 
tion between separate and community property, when it is made a 
homestead. Whetheran estate is solvent or insolvent, property made 
a homestead under the Constitution and laws of the State, and being 
such at the decease of the husband, is left still as a homestead for the 
widow, and will continue to be her homestead as long as she needs 
and uses it for that purpose. 

2. HOMESTEAD—ABANDONMENT.—That a widow has not occupied a 
homestead after her husband’s death for two years, is not proof of 
abandonment. 


AppEaL from Robertson. Tried below before the Hon. 
Spencer Ford. 

This case was submitted upon an agreed statement, under 
the rules adopted January 18, 1877, at Galveston. The facts 
are given in the opinion, 


W. H. Hamman, for appellants——Under the 26th section of 
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the probate law of 1870, the property in controversy forms 
no part of the estate of deceased, and, unless this section pro- 
vides a rule of descent (not of distribution) of the property 
in the homestead, and casts the inheritance upon the con- 
stituent of the family who survives, to the exclusion of the 
heirs of the deceased, and abrogates all laws of descent in 
conflict with it, (and this by implication, for certainly it does 
not do so in terms,) the court below erred in its disposition 
of the case on defendant’s pretended plea in abatement and 
demurrer, 

The section certainly withdraws, or rather withholds, the 
property reserved from forced sale from administration, and 
therefore, the fact that the succession of the deceased was 
still open, cannot in any way affect the case, and the ruling 
of the court cannot be sustained on this ground. 

Does the 26th section give us the rule of descent? The 
title of the law is, “An act prescribing the mode of proceed- 
ing in District Courts in matters of probate;” and to give 
the law the effect contended for by appellee, would make it 
obnoxious to the constitutional provision, that “every law 
enacted by the Legislature shall embrace but one object, and 
that shall be expressed in the title.” 

Evidently, the statute contemplates only a remedy, and not 
arule of right. If I am correct in my view of this statute, 
it is sustained by the soundest principles of policy and right. 
If the court below was correct, I venture to say that the 
statute is not based upon principles of law or morals, and of 
course not upon grounds of public policy. 

Should appellee be sustained by the determination of the 
suit, and marry again and then die, her second husband, 
being the surviving constituent of the family, would take the 
home; and should he also marry a second time and die, and 
his wife survive him, and so on, indefinitely, the homestead 
would be handed down for all time to strangers, for whom 
the original proprietor could have felt no concern, in whom 
he had no interest, and for whom it was not in any way his 
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duty to provide; and appellant, his sister, whether fortunate 
enough to be provided with a home or not, would be forever 
excluded from her rightful inheritance. 

Suppose the deceased had no wife, but had five living 
children, all of age or all minors, no matter who are the 
constituents of the family, they must remain upon the home- 
stead, and use and enjoy it jointly forever, because it cannot 
be partitioned. Again, suppose, at the time of his death, the 
deceased had a negress keeping house for him, and, by acci- 
dent, she is the only constituent surviving, she takes the 
property reserved from forced sale. 

These results, and many others which would ineyitably 
follow, were surely never contemplated; and a construction 
of the law which forces such conclusions cannot be correct, 
and, I believe, will not be sustained by this court. 

The property involved in this suit was the separate prop- 
erty of the deceased, and, under the facts of the case, and 
the law of descent and distribution, passed March 18, 1848, 
appellants take one half, and are entitled to the partition. 


Collard 4 Field, for appellee, cited Shepherd v. Cassiday, 
20 Tex., 28; Gouhenant v. Cockrell, 20 Tex., 96; Mills +. 
Von Boskirk, 32 Tex., 362; O’Docherty v. MceGloin, 25 Tex., 
67; Singletary v. Hill, 43 Tex., 590; Lockhart v. White, 18 
Tex., 109; Reeves v. Petty, 44 Tex., 253; Green v. Crow, 17 
Tex., 183; Wood v. Wheeler, 7 Tex., 183; McCreery v. Fort- 
son, 35 Tex., 648; Pryor rv. Stone, 19 Tex., 372; Sossaman v. 
Powell, 21 Tex., 664. 


Roserts, Curer Justice.—Counsel agree that the case is 
made by plaintiff’s pleading, as follows: “ Date of suit, Octo- 
ber 7, 1875; George F. Randolph died intestate and insolvent, 
October 16, 1873; was the owner of the property in contro- 
versy in his separate right, and at the date of his death he 
and his wife (appellee) oceupied it as their homestead. 

“Ie leaves no children, and no heirs, except his sister, Mrs. 
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Carter, who, joined by her husband, brings this suit for one 
half the property, and for partition. The widow owns a 
large property in her own right, and has not resided on the 
property in controversy since the death of her husband. 

«« Appellee administered on estate. Succession still open. 
Issues raised on demurrer: Do appellants show a right of 
property and of partition? Court below held not, and dis- 
missed the case. Appealed from. 

« Assignment of errors: Court erred in sustaining defend- 
ant’s plea in abatement and demurrer, and in rendering 
judgment for defendant.” 

We are of opinion that the court did not err in its judg- 
ment upon the case as here presented. 

It is contended by appellants that, as the estate is insolv- 
ent, the homestead property was, and is, no part of the 
estate to be administered; and being separate property of 
the husband at the time of his death, the surviving wife, 
the appellee, was entitled to half of it, and his sister, one of 
the appellants, Mrs. Carter, was entitled, as his heir, to the 
other half, under the general law of descent and distribution 
in this State. (Paschal’s Dig., art. 3422.) 

Under the law of 1870, (Paschal’s Dig., art. 5487,) it would 
seem that the homestead was no part of the estate to be 
administered, whether it was insolvent or not. That article 
reads as follows, to wit: 

“The property reserved from forced sale by the Constitu- 
tion and laws of this State, or its value, if there be no such 
property, does not form any part of the estate of a deceased 
person, where a constituent of the family survives.” 

In the preceding section it is said, “the term, estate of a 
deceased person, includes all the rights and obligations of the 
deceased as they existed at the time of his decease, together 
with all that has acerned thereto since, and the new charges 
to which it becomes subject.” 

By a subsequent section it is provided, by way of explana- 
tion, as it would seem, that “the object of administration is 
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to apply as much of the estate as may be necessary to the 
payment of the debts of the deceased; to distribute the 
estate or the balance after the payment of debts, to the per- 
sons entitled to receive it,” &c. (Paschal’s Dig., arts. 5486, 
5487, 5490.) 

These provisions of the statute make no distinction be- 
tween the separate property and the community property, 
when it is made a homestead. Whether it is one or the 
other; or whether the estate is solvent or insolvent, property 
made a homestead under the Constitution and laws of this 
State, and being such at the decease of the husband, is left 
still as a homestead for the widow, she being the constituent 
of the family surviving, and is not regarded as part of the 
estate and taken into the administration, for the purpose 
either of paying debts or of partition amongst the heirs, 
Being the homestead of the family, consisting of husband 
and wiie, upon the death of the husband, the wife surviving, 
it is declared by the statute to be no part of the estate of the 
deceased husband. It follows, as a necessary consequence, 
that it remains the homestead of the wife. The law attaches 
to it that effect and consequence, from it having been made 
and continuing to be the homestead at the time of his death. 
Under the general tenor of our decisions, it must be held 
that it will continue to be her homestead as long as she 
needs and uses it for that purpose. Butin case she abandons 
it, or in case of her death, it having been originally the sep- 
arate property of the husband that was made the homestead, 
the question then arises, to whom does the property belong, 
he having left collateral heirs. 

In a case under the law of 1848, similar in its facts to this, 
except that it was community property, it was held by this 
court that the wife took the absolute title to the property. 
That conclusion was reached by analogy to the provision for 
and disposition of an allowance made by the statute in lieu 
of a homestead when there was none. (Green v. Crow, 17 
Tex., 187.) 
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And the same decision was subsequently made in a case 
where there were a widow and children surviving, in which 
it did not appear whether the property had previously been 
community property or not. (Reeves v. Petty, 44 Tex., 249.) 

In both of these cases the contest was with creditors of the 
deceased, in insolvent estates, under the law of 1848. In 
this case, it is not believed to be necessary now to decide the 
question of ultimate title to the property, as between the 
widow and his heir, being his sister, because the facts, as 
presented in the record before us, do not make out a case of 
abandonment of the homestead by the widow. It does not 
follow that she has abandoned it, by not having lived on it 
since the death of her husband. The husband died on the 
16th of October, 1873, and the suit was bronght two years 
afterwards, lacking a few days, (5th October, 1875.) There 
may been many good causes for her not residing on it, other 
than the intention to finally abandon it as a homestead. The 
simple fact of her absence from it two years is not of itself 
an abandonment, and will not be so construed by this court, 
and that is a sufficient ground upon which to decide this case 
in favor of the widow. 

JUDGMENT AFFIRMED. 





L. L. Hieerns et At v. SEttm RINKER. 


TAXATION—CONSTITUTIONAL LAW.—The general tax law of 1873 
provided, among other things, ‘* that there shall be levied and col- 
lected from every person, firm, or association, pursuing any of 
the following-named occupations, an annual tax (exeept when 
herein otherwise provided) on every such occupation or separate es- 
tablishment, as follows, viz: For selling spirituous, vinous, malt, 
and other intoxicating liquors, in quantities less than one quart, 
two hundred dollars: Provided, That this section shall not be so 
construed as to include wines or beer manufactured in this State, or 
when sold by druggists for medicinal purposes: And provided fur- 
ther, That this section shall not be so construed as to authorize 
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druggists to sell spirituous or intoxicating liquors, except alcohol.” 
Appellants procured an injunction to restrain the tax collector from 
collecting an occupation tax levied on them for selling spirituous, 
vinous, malt, and other intoxicating liquors in quantities less than 
a quart, alleging that the wines and malt liquors sold by them were 
not of Texas manufacture. 

1. That the statute is repugnant to the fourth paragraph of the 
eighth section of the first article of the Federal Constitution and 
to the second paragraph of the tenth section of the same article. 

-2. Discussep.—The case of Welton v. The State of Missouri, 1 

Otto, U. S. Rep. S. C., 275, discussed, and the conclusion arrived 
at, that if there be any difference in the statute of the State of 
Missouri, which gave rise to that decision, and the statutes of 
Texas under which the taxes complained of were levied, it is in 
degree and not in principle. 

3. The fact that appellants were engaged in selling spirituous 
liquors, as well as vinous, malt, and other intoxicating liquors not 
the product of the State, and that there is no pretense that the law 
makes any distinction as to spirituous liquors, cannot affect the ques- 
tion involved. It would be otherwise if the court could separate the 
constitutional from the unconstitutional part of the statute, so as 
to give effect to the former without doing violence to the intention 
of the Legislature; but the tax for the license is indivisible. ‘The 
license is for the exercise of a single and individual occupation, 
though different articles may be sold by those to whom license is 
granted, and the courts cannot, without exercising legislative 
powers, say that the same amount should be paid for selling 
spirituous liquors as for selling spirituous, vinous, and malt 
liquors. 


AppgEaAL from Galveston. Tried below before the Hon.. 


William H. Stewart. - 
The syllabus states the case. 


L. E. Trezevant, for appellants.—The tax in question is a 
tax upon the things that are sold, to wit, vinous and malt 
liquors not of the manufacture of this State, and spirituous 
liquors, and is not a tax upon the occupation. We can no 
more cut out terms, or mitigate their legal effect because 
they are in a proviso, than we can qualify the terms of a 
private agreement because found in one part of an instru- 
ment instead of another. (Dugan v. Bridge Co., 27 Penn. 
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St., 310; Wayman »v. Southard, 10: Wheat., 30; Voorhees v. 
Bank of U. 8., 10 Peters, 449; Rawls v. Kennedy, 23 Ala., 
248; Peoree v. Bank of Mobile, 33 Ala., 702; Mayor of Cum- 
berland v. Magruder, 34 Md., 381.) In other words, as stated 
by the Supreme Court of the United States, “ where the busi- 
ness or occupation consists in the sale of goods, the license 
tax required for its pursuit is, in effect, a tax upon the goods 
themselves.” (Welton v. The State of Missouri, 1 Otto, 275.) 

«Such an exaction, called by what name it may be, is a 
tax upon the goods themselves.” (Ward v. Maryland, 12 
Wall., 429; Erie R. R. Co. v. The State, 2 Vroom, (N. J.,) 
531; Crow v. The State, 14 Mo., 237; Livingstone ». City of 
Albany, 41 Ga., 21; The State v. North, 27 Mo., 467.) 

The effect of the act in question, which alone, and not its 
purpose, is to be considered in this connection, (State Freight 
Tax, 15 Wall, 276, per Strong, J.,) is to discriminate against 
those liquors constituting in part the subject of the tax, which 
are not of the manufacture of this State. This discrimination 
is made, whatever guise it may assume, or by whatever name 
it may be called. 

If this can be done with reference to liquors, it can be done 
with reference to all the products of a sister State, and in this 
mode one State can establish a complete system of non-inter- 
course in all her commercial relations with all the other 
States of the Union. (Hinson +. Lott, 8 Wall., 148; Welton 
v. The State of Missouri, 1 Otto, 275.) 

A State tax upon a licensed trader within an Indian reser- 
vation, held to be a regulation of commerce, and unconstitu- 
tional. (Foster v. County Commissioners, 7 Minn., 140.) 

This doctrine cannot be better stated than is stated by Mr. 
Cooley in his recent Treatise on the Law of Taxation, p- 62. 

Nor is the tax in question obnoxious alone to the commer- 
cial clause of the Constitution. Under a power to levy a 
discriminating tax between domestic and foreign products, 
commerce may not only be regulated, but, indirectly, a duty 
may be laid on imports, in violation of art. 1, sec. 10, clause 
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2, of the Constitution of the United States, prohibiting any 
State from laying imposts or duties on imports or exports. 
In laying a tax, discriminating against the imports from for- 
eign nations or the sister States, a duty is as eifectually laid 
as though the tax had been demanded before the importation 
was allowed. What is the difference between collecting the 
tax before the import is admitted, and singling it out from 
all others, after it has been admitted, and subjecting it to the 
same tax because of its foreign character ? 

If a State cannot lay a discriminating tax on goods after 
their importation, it cannot do it indirectly—as, by requiring 
of every dealer in goods which have been imported, to take 
out a license, for which a tax is imposed, since this mode or 
form of tax is but a tax upon the goods themselves. (State 
v. North, 27 Mo., 467; see opinion of Bradley, in Ward ». 
Maryland, 12 Wall., 432.) 

Appellee urges, however, that, as to spirituous liquors, 
there is no discrimination, and that to that extent there is no 
unconstitutionality in the act, and the tax should be sustained. 

The answer to this is, that the taint of unconstitutionality 
is in the tax, or in the act imposing it, and there is no cure 
for it. The tax is none, the less a regulation of commerce 
because one of the constituent parts of the subject of the tax 
does not feel the discrimination, or does not come within the 
regulation. 

If the tax did not discriminate against foreign wines and 
beer, but was imposed upon spirituous, vinous, and malt 
liquors, whether foreign or domestic, there would be no dis- 
crimination, and no regulation of commerce, and there would 
be no resistance to the tax. 

To sustain the tax because one, and one only, of the con- 
stituent parts of the subject of the tax is not included within 
the discrimination, would be improper, for two reasons: 

First. Because it would be to sustain an evasion of the 
constitutional provisions. 


Second. It would be judicial legislation. 
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“Tf the act was divisible, if it acted upon different objects,” 
say our Supreme Court, in The State v. Swisher, 17 Tex., 
449, “it might be held unconstitutional in part, and free from 
that objection as to other parts. But we do not regard the 
act as susceptible of division. Its whole object and action is 
upon restraining the sale of liquors in less quantities than one 
quart, and it must all fall together.” 

Where the different portions of a statute form inseparable 
parts of the same system, the whole is invalidated by the 
unconstitutionality of a part, (People v. Detroit, 29 Mich., 
108, (Cooley, J.;) People v. Omnibus R. R. Co., 33 Cal., 212; 
Oatman rv. Bond, 15 Wis., 28; Campau v. Detroit, 14 Mich., 
276; State v. Easterbrook, 3 Nev., 180; Lathrop v. Mills, 
19 Cal., 513; State v. Perry Co., 5 Ohio St., 497; Potter's 
Dwarris, 249; Cooley’s Const. Lim., 178; Sedg. on Stat. 
and Const. Law, 414.) 

The rules of construction under which a statute may be 
held good in part and bad in part, do not apply, and cannot 
be invoked in the construction of the act in question, because 
the act is not susceptible of division into parts, one part of 
which is independent of and disconnected from the other 
parts, but is an integer. Where a statute is clearly made up 
of parts, sections, or provisions, one part will not be held 
good and another bad, unless the respective parts are inde- 
pendent of each other. (5 Ohio St., 507; Potter’s Dwarris, 
249.) The constitutional part may stand, if, by rejecting the 
unconstitutional part, the object and effect of the law is not 
destroyed, (3 Nev., 180.) If, when the unconstitutional part 
is stricken out, that which remains is complete in itself, and 
eapable of being executed in accordance with the apparent 
legislative intent, wholly independent of that which was re- 
jected, it must be sustained. (Cooley’s Const. Lim., 178; 
Washington v. The State, 13 Ark., 763.) 


Robert M. Franklin, also for appellants.—<If, when the 
unconstitutional part is stricken out, that which remains is 
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complete in itself, and capable of being executed in accord- 
ance with the apparent legislative intent, wholly independent 
of that which was rejected, it must be sustained.” (Cooley’s 
Const. Lim., 178.) 

“Tn the case of all written laws, it is the intent of the law- 
giver that is to be enforced.” (Cooley’s Const. Lim., 55; 
Sedgwick, 194.) 

The above rule, as expressed by Judge Cooley, gives the 
key to the judicial inquiry as to when a law unconstitutional 
in part can be sustained as to the remainder. [If no part of 
the law can be upheld without doing violence to the apparent 
legislative intent, then the law must be declared unconstitu- 
tional as a whole. Can we strike out any part of this section 
imposing a tax upon persons pursuing the occupation of sell- 
ing spirituous, vinous, malt, and other intoxicating liquors, 
without giving the law a different intention and effect from 
that intended by the Legislature? Strike out the proviso, 
and we do violence to the legislative intent by taxing home- 
made wines and beers, and the court might find some difli- 
culty in enforcing its legislation. Strike out all of the law from 
which the discrimination arises—that is, all parts referring 
to wines and beers, or their synonyms, vinous and malt 
liquors—and the remaining law would, in entire disregard of 
the legislative intent, exempt foreign wines and beers, and 
impose the whole tax on spirituous liquors, which comprise 
very little over one half the property which the Legislature 
design to reach. No part of this section can be stricken out 
without changing the apparent legislative intent of the act; 
no part can be omitted without leaving the remainder a dif- 
ferent law, with a different effect; therefore we hold there is 
no independent part to be sustained. 





Sayles § Bassett, also for appellants.—It is not competent 
for the court to reject the proviso, for that would be making 
laws, and not construing them. The proviso is legitimately 
used for the purpose of taking special cases of the general 
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enactment, and providing specially for them; (Minis ». 
United States, 15 Peters, 423 ;) it is a declaration of the leg- 
islative intent not to tax wine and beer the product of this 
State, and it would defeat that intent for this court to impose 
the tax on those articles. 

On the contrary, if you exempt from taxation wine and 
beer, the manufacture of other States, you declare what the 
Legislature did not intend to do, and what they did not have 
in consideration in fixing the amount of the tax. 

The object and effect of the statute is, to demand a license 
for the sale of spirituous, vinous, and malt liquors, the two 
latter not being the manufacture of this State, and to require 
no license for the sale of wine and beer, the manufacture of 
this State, and that the whole provision must stand or fall 
together; “that its purpose is to accomplish a single object ;” 
that its provisions are so mutually connected with and de- 
pendent on each other as to Warrant the belief that the Leg- 
islature intended them as a whole, and if all could not be 
carried into effect, the Legislature would not have passed the 
residue independently; and as some of its parts are uncon- 
stitutional, all the provisions which are thus dependent, 
conditional, or connected, must fall with them. (Cooley’s 
Const. Lim., 178.) 

And to the same effect are the decisions in other States. 
(Fisher v. McGinn, 1 Gray, 1.) 

‘ 

Ballinger, Jack & Mott, for appellee. 

I. This is not a tax on commerce in any fair legal sense. 
It is an occupation tax upon the citizens of the State pursuing 
certain vocations—selling spirituous, vinous, malt, and other in- 
toxicating liquors—retail liquor dealers. All such are required 
to pay the annual tax. The proviso simply indicates the leg- 
islative definition of retail liquor dealers, and excludes from 
the reach of the rule the sale of wines or beer manufactured 
in this State. In other words, a man may have his own 
vineyard and sell his own wine, the product of such vineyard, 
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without being designated and taxed as a retail liquor dealer. 
It seems entirely competent for the Legislature to make such 
distinction. It is right in law, and sound in policy. 

IL. The law does not, necessarily, discriminate against im- 
portations. There is no tax upon importers as such. Liquors, 
wines, and beer may be brought into the State freely, and 
without tribute. This fulfills the requirements of the Consti- 
tution of the United States. But after the original packages 
are broken, after the articles have been mixed with and are 
parts of the general property of the citizens of the State, then 
the law of the State reaches them, and the Legislature prdop- 
erly makes their sale and use sources of revenue to the State. 
To deny this power is to countenance a doubtful and danger- 
ous doctrine. 

And herein lies the marked distinction between the case at 
bar and that of Welton v. State of Missouri, (1 Otto, 275,) by 
which the appellants have been mainly misled. 

III. This is a revenue law. Its purpose is to raise funds 
by a system of taxation for the support of the State Govern- 
ment and the county municipalities. Its title, language, and 
provisions mean this, and nothing more. Retail liquor deal- 
ers are required to contribute a certain sum for this purpose, 
in the nature of an annual occupation tax. Parties selling 
home-made wine or beer are not included in the term liquor 
dealers, and are, accordingly, not taxed as such. Of course, 
however, such wine or beer is taxed as property. This pro- 
vision is merely an incident to the law—no part of its general 
scope and purpose. It was not intended to discriminate to 
the prejudice of imported wines and beer. It constitutes no 
such protective system as that which the Constitution of the 
United States forbids. It is rather a police regulation, per- 
taining to internal matters of State policy, about which Con- 
gress has, rightfully, no concern. 

And yet, because of this incidental and immaterial proviso, 
appellants seriously claim that the whole law is unconstitu- 
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tional, and that the entire tax system must go by the board. 
They forget the maxim that the law despises trifles. 

IV. Should the court hold that the proviso in the law is 
obnoxious to the Constitution of the’ United States, and, ac- 
cordingly, not to be sustained, then it is submitted that the 
proviso itself should fall, and the law should stand. The 
provision complained of is not an essential part of the law. 
The statute, as a tax law, is complete without it. If the pro- 
viso is unconstitutional, that fact does not authorize the court 
to annul the law, which is entirely independent of the proviso. 
Being distinct and separate, the law is good and valid, 
although the exception may be bad. 

In support of these several positions, we respectfully refer 
to the following authorities: Cooley on Taxation, 62, 63; 
Brown v. Maryland, 12 Wheat., 419-487; Waring v. Mayor, 
8 Wall, 110; Woodruff v. Parham, 8 Wall., 123; Low v. 
Austin, 13 Wall, 29; Kenney v. Harwell, 42 Ga., 416; Wil- 
lard v. People, 5 Ill., 470; Mayor v. Dechert, 32 Md., 369; 
State v. Swisher, 17 Tex., 449; Cooley’s Const. Lim., 3d ed., 
176-8; Commonwealth v. Clapp, 5 Gray, 100; MeCulloch 
v. State, 11 Ind., 432; People v. Hill, 7 Cal., 97; Campbell 
v. Union Bank, 6 How., Miss., 625; M. & O. R. R. Co. »v. 
State, 29 Ala., 573; Canto v. State, 2 Iowa, 165; State v. 
Wheeler, 25 Conn., 290; People v. Lawrence, 36 Barb., 190, 


Moorg, Associate Justice.—The objections made by ap- 
pellants to the validity of the taxes brought in question in 
this case are, that the law by which they are levied, is repug- 
nant to the fourth paragraph of the eighth section of the first 
article of the Constitution of the United States, which gives 
to Congress the power to regulate commerce with foreign 
nations, and among the several States and Indian tribes, 
and also to the second paragraph of section ten of said arti- 
cle, proljbiting any State from laying imposts or duties on 
imports or exports. And we feel constrained to hold, in con- 
formity to the ruling of the Supreme Court of the United 
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States in regard to statutes having similar provisions as 
that in the statute levying these taxes, that these objections 
must be sustained, though this conclusion is contrary to 
our own judgment as to the construction which should be 
given to the provisions of the Constitution of the United 
States referred to, and the statute by which these taxes are 
levied, or, rather, as #0 their proper relation and bearing upon 
each other. 

Tlie line of decisions in the Supreme Court of the United 
States, which has finally led to the ruling by which we 
think we are controlled, if we are to follow its decisions 
upon such subjects, which now seems to be too firmly settled 
to admit of controversy, began with the case of Brown v. 
Maryland, 12 Wheat., 419. In that case it was held, that 
an act of the Legislature of the State of Maryland requiring 
importers of foreign goods to pay a State license tax before 
selling such goods in the original form and packages in 
which they were imported, was a duty or tax upon imports, 
and could not be imposed by the State; that a tax upon the 
occupation of an importer was a tax upon importation; that 
it was impossible to conceal the fact that this mode of taxa- 
tion was only varying the form without varying the sub- 
stance. 

In the subsequent cases of Almy v. California, 24 How., 
169; Crandall v. Nevada, 6 Wall., 35; Woodruff v. Parham, 
8 Id., 123; Ward v. Maryland, 12 Id., 418; Railroad Co. v. 
Pennsylvania, 15 Id., 232; Railway Co. v. Richmond, 19 Id., 
589, and many others, the views expressed in the opinion of 
the court in Brown v. Maryland have been sanctioned and 
approved. And in some of them a still more enlarged effect 
and greater control over State legislation is claimed to result 
from the provisions of the Constitution of the United States, 
which we have cited, than was insisted upon in that case. 
But in none of the cases decided by the Supreme Court of 
the United States, however, prior to the case of Welton v. 
State of Missouri, 1 Otto, 275, is there, in our opinion, an 
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authoritative ruling of the court, decisive of the precise ques- 
tion presented by this case. 

The statute of the State of Missouri, which gave rise to 
the case of Welton v. State, declared that persons who deal 
in goods, wares, and merchandise, not the growth, produce, 
or manufacture of the State, by going from place to place to 
sell them, are peddlers, and as such are required to pay a 
license tax, while for the sale in the same manner of articles 
grown, produced, or manufactured within the State, no such 
tax is imposed. The Supreme Court of Missouri held, as we 
think correctly, that the law simply imposed a tax upon an 
occupation ; that the amount of it was not regulated by the 
value of the property or the amount of business transacted 
by the party upon whom it was levied; and hence it could 
not be regarded, in any proper sense, as a tax upon property ; 
that it made no attempt to regulate inter-State commerce, and 
could not be justly held to discriminate against the products 
of other States. (55 Mo., 288.) 

But an entirely different view was taken of the statute by 
the Supreme Court of the United States. 

It was said by that court, when the case came before it, “ that 
the power which insures uniformity of commercial regulation 
must cover the property from hostile or interfering legisla- 
tion until it has become a part of the general property of the 
country, and subject like it to similar protection, and to no 
greater burthens. If, at any time before it has become in- 
corporated into the mass of property of the State or nation, 
it can be subject to any restrictions by State legislation, the 
object of investing the control in Congress may be entirely 
defeated. If Missouri can require a license tax for the sale, 
by traveling dealers, of goods which are the growth, produce, 
or manufacture of other States or countries, it may require 
such license tax as a condition of their sale from ordinary 
merchanfs, and the amount of the tax will be a matter resting 
exclusively in its discretion.” 

“The power of the State to enact a license tax of any 
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amount being admitted, no authority would remain in the 
United States or in this court to control its action, however 
unreasonable or oppressive. Imposts, operating as an abso- 
lute exclusion of the goods, would be possible; and all the 
evils of discriminating State legislation, favorable to the 
interest of one State and injurious to the interest of other 
States and countries, which existed previous to the adoption 
of the Constitution, might, and the experience of the last fif- 
teen years shows, would follow, from the action of some of 
the States.” 

And the court, referrmg to the difficulty of drawing the 
line precisely where the commercial power of Congress ends 
and the power of the State begins, which had been recognized 
in Brown v. Maryland, say: 

“Following the guarded language of the court in that 
case, we observe here, as was observed there, that it would 
be premature to state any rule which would be universal in 
its application, to determine when the commercial power of 
the Federal Government over a commodity has ceased and 
the power of the State has commenced. It is sufficient to 
hold now, that the commercial power continues until the 
commodity has ceased to be the subject of discriminating 
legislation by reason of its foreign character. That power 
protects it, even after it has entered the State, from any 
burthens imposed by reason of its foreign origin. The act 
of Missouri encroaches upon this power in this respect, and 
is, therefore, in our judgment, unconstitutional and void.” 

If there is a difference between the act of Missouri and 
that by which these taxes are levied, the best reflection which 
we have been able to give to them leads us to the conclusion 
that it is in degree, and not in principle. We, therefore, as 
has been said, feel ourselves constrained to hold, that the 
statute under which the taxes complained of by appellant 
were levied, is unconstitutional and void. 

It is insisted by appellee that, as appellants admit that they 
are engaged in the occupation of selling spirituous liquors, 
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as well as that of selling vinous, malt, and other intoxicating 
liquors not the product of this State, and, as there is no pre- 
tense that the law makes any discrimination as to spirituous 
liquors, they have no cause to complain. This would be un- 
questionably true, if the court could separate the constitutional 
from the unconstitutional part of the statute, so as to give 
effect to the former, without doing violence to the intention 
of the Legislature. But the tax for the license is indivisible. 
The license is for the exercise of a single and indivisible 
occupation, though different articles may be sold by persons 
to whom a license is granted; and we cannot, without exer- 
cismg legislative power, say that the same amount should 
be paid for the selling of spirituous liquors as for the selling 
of spirituous, vinous, and malt liquors. 

The judgment is reversed and the cause remanded to the 
District Court. 

REVERSED AND REMANDED. 


[A rehearing was granted March, 1876.] 





L. L. Hieerns v. Serrm Rinker. 


ON REHEARING. 


1. CONSTITUTIONAL LAW.—The Constitution of Texas of 1869, provided 
that * * * ‘the Legislature shall have power to levy an income 
tax, and to tax all persons pursuing any occupation, trade, or pro- 
fession : Provided, That the term ocenpation shall not be construed 
to apply to pursuits, either agricultural or mechanieal.”’? (Sec. 19. 
art, 12:) Held— 

That the language used conferred the power to tax all occu- 
pations except mechanical or agricultural, and he who engages 
in either of said departments of industry, has that for an occupa- 
tion in fact, notwithstanding the mode of expression adopted in 
the Constitution. 

2. CONSTITUTIONAL LAW—TAXATION—CONSTRUCTION OF STAT- 
UTES.—Under the Constitution of 1869, the general law of 1873 was 











—ov 





394 Hieerns v. RINKER. {Austin Term, 





Syllabus. 





passed, to regulate taxation, which, among other things, provided 
**that there shall be levied on and collected from any person, firm, 
or corporation pursuing any of the following-named occupations, an 
annual tax, except when herein otherwise provided, on every such 
occupation or separate establishment, as follows: ‘For selling 
spirituous, vinous, malt, and other intoxicating liquors, in quantities 
less than one quart, $200: Provided, That this section shall not be 
so construed as to include any wines or beer manufactured in this 
State, or when sold by druggists for medicinal purposes: And pro- 
vided further, That this section shall not be so construed as to 
authorize druggists to sell spirituous or intoxicating liquors, except 
aleohol.’*? Appellants procured an injunction to restrain the col- 
lection of an occupation tax levied upon them for selling spirituous, 
vinous, malt, and other intoxicating liquors in quantities less than a 
quart, alleging that the wines and malt liquors sold by them were 
not of Texas manufacture. They relied on the fourth paragraph of 
section 8, and the second paragraph of section 10, of the first article 
of the Constitution of the United States: Held— 

1. It is not to be inferred from the language used in the first 
proviso of the act, that wines and beer manufactured in the State 
do not fall under the denominations of vinous and malt liquors, 
but rather that it was the legislative intention to exempt from the 
payment of an occupation tax any person who might engage in 
the occupation of selling them as a business, who, at the time, 
was not also selling spirituous liquors, mawafactured either in or 
out of the State. 

2. Ifa person sells wine and beer, or either,in an establishment 
for the sale of spirituous liquors also, he cannot receive any ben- 
efit from an exemption in favor of the former; to obtain that 
benefit he must sell the wine and beer of domestic manufacture, 
in a separate establishment. As a benefit was intended to be 
conferred by the law, it follows, that two different establishments 
were contemplated by the Legislature in passing it. 

3. If one sells spirituous liquors, he must pay the occupation 
tax, whether he sells wine and beer or not, and whether he sells 
foreign or domestic wine or beer. If, however, he engages in the 
occupation of selling only domestic wine and beer, or either, there 
is no law of this State requiring him to pay an occupation tax. 

4. One engaged in the occupation of selling only wine and beer 
manufactured in another State, would, under the Constitution of 
the United States, as construed by its Supreme Court, be relieved 
from paying an occupation tax; but it does not therefore follow, 
that one who is engaged in the occupation of selling spirituous 
liquors also, is equally relieved, for the exemption of the State law 
does not reach him. The occupation of selling spirituous liquors 
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is taxed, under all circumstances, whether anything else is sold in 
the establishment or not. 

5. The free use of wines and beer imported from the States, in 
establishments fitted up for their sale, would but very little inter- 
fere with the principal objeets of the law, either in the raising of 
revenue or the discouragement of their domestic manufacture, 
and would serve the evident purpose of the law, in encouraging 
the general use of wines and beer in preference to spirituous 
liquors. 

6. A statute should be construed with reference to the habits of 
business prevalent among the people to whom it applies. 

7. It is competent for the court in interpreting the meaning and 
objects of a law, to take into consideration the existing facts to 
which the law is intended to be applied, whether they consist of 
the ordinary acts of persons, or of the habits of business relating to 
the subject matter and embraced within the law. : 

8. If it should be held that the proviso exempting the sale of 
domestic wines and beer from taxation can be rejected, leaving 
the balance of the clause in force, two of the obvious objects of 
the law would be defeated, viz., the encouragement of the manu- 
facture of wine and beer, and their use, in preference to spirituous 
liquors. If it should be held that one establishment was contem- 
plated by the law embracing the sale of either spirituous liquors, 
or wine, or beer, or all together, then the main object of the law 
would be defeated by reason of it being in conflict with the Fed- 
eral Constitution, and neither would revenue be collected or en- 
couragement be given to the manufacture and use of wine and 
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beer in preference to spirituous liquors. Such construction must 
therefore be given to it as will tend most to make it accomplish 
its different objects, and at the same time be most conformable 
to the different descriptions of business existing in the State, 
which the law was intended to regulate in its scheme of taxation. 

9. The ease of Welton v. The State of Missouri, (1 Otto, U.S. 
Rep., 8. C. P., 275.) when considered with reference to the facts 
of that case, is not in conflict with this description. In that case, 
the Legislature enacted a fiction in defining a peddler, and founded 
a penal statute upon it. 


APPEAL from Galveston. Tried below before the Hon. 
W. H. Stewart. 


Rozerts, Cuter Justice.—The Constitution provides that 
«Taxation shall be equal and uniform throughout the State. 
All property in the State shall be taxed in proportion to its 
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value, to be ascertained as directed by law, except such prop- 
erty as two thirds of both houses of the Legislature may 
think proper to exempt from taxation. The Legislature 
shall have power to levy an income tax, and to tax all per- 
sons pursuing any occupation, trade, or profession: Provided, 
That the term occupation shall not be construed to apply 
to pursuits, either agricultural or mechanical. (Sec. 19, art. 
12, Const. of 1869.) 

The Legislature is given power to tax all occupations, 
which includes the power to tax some of them only. The 
proviso presents a mode of expression designed to exempt 
from occupation-tax, agricultural and mechanical occupa- 
tions; for they are occupations, in point of fact, which are 
pursued, 

In pursuance of these provisions, the law of 1873 was 
passed, under which this suit originated, entitled «An act 
regulating taxation.” (Gen. Laws, 1873, p. 198.) 

It provides “that there shall be levied on and collected 
from any person, firm, or association of persons pursuing any 
of the following-named occupations, an annual tax (except 
when herein otherwise provided) on every such occupation, 
or separate establishment, as follows: For selling spirituous, 
vinous, malt, and other intoxicating liquors in quantities less 
than one quart, two hundred dollars; in quantities of a 
quart and less than ten gallons, one hundred dollars: Pro- 
vided, That this section shall not be so construed as to include 
any wines or beer manufactured in this State, or when sold by 
druggists for medicinal purposes: And provided further, That 
this section shall not be so construed as to authorize druggists 
to sell spirituous or intoxicating liquors except alcohol. For 
selling in quantities of ten gallons and over, one hundred 
dollars.” 

Here again the first proviso is a mere mode of expression, 
from which it is not to be inferred that wines and beer manu- 
factured in this State do not fall under the denominations of 
vinous and malt liquors, but rather to exempt from payment of 
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an occupation tax any person who might engage in the occu- 
pation of selling them as a business, or have an establishment 
for that purpose, who at the same time was not also selling 
spirituous liquors, manufactured either in or out of the State. 
A person so engaged would in point of fact be pursuing 
an occupation other than agricultural or mechanical, and 
might, under the Constitution, be required to pay an occupa- 
tion tax, as well as one who pursued the occupation of sell- 
ing spirituous liquors also. If a person sells domestic wines 
and beer, or either, in an establishment for the sale of spirit- 
uous liquors also, he cannot by this law get any benefit from 
the exemption in their favor. To get that benefit, he must 
sell them in a separate establishment. And as a benetit was 
certainly intended to be conferred by the law, it necessarily 
follows that two different establishments were contemplated 
by the Legislature in passing the law. 

The statute, therefore, notwithstanding its vague and in- 
definite expressions, evidently contemplates two distinct 
occupations to be pursued practically, or establishments to be 
kept under its provisions, to wit, one where the person 
engaged in it sells liquors, wines, and beer generally, and 
one where the person engaged in it sells wine and beer, or 
either. If the person sells spirituous liquors, he must pay the 
occupation tax, whether he sells wine and beer or not, and 
whether he sells foreign or domestic wine and beer. If, 
however, he engages in the occupation of selling domestic 
wine and beer, or either, there is no law of this State requir- 
ing him to pay an occupation tax. If another person should 
engage in selling wine and beer only, which are manutac- 
tured in other States of the Union, by the terms of the law 
he would have to pay an occupation tax, the same as though 
he sold spirituous liquors also. He could complain that the 
wine and beer sold him was taxed because it was imported 
from other States, by the operation of the law requiring him 
to pay an occupation tax. Under the Constitution of the 
United States, as construed in application to this subject by 
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the Supreme Court of the United States, he should be relieved 
from such a tax, because it operates a discrimination against 
wine and beer manufactured in other States. It does not 
follow from this, however, that one who is engaged in the 
occupation of selling spirituous liquors is equally relieved, 
for when so engaged the exemption of the State law does not 
reach him, and in that occupation there is no discrimination 
against any wines or beer. The discrimination can only 
exist when a different occupation than that of selling spirit- 
uous liquors is pursued, by confining it to the other occupa- 
pation contemplated in our statute of selling wines and beer 
alone. 

The plaintiffs in this case are engaged in the occupation of 
selling spirituous liquors. That occupation is taxed by our 
law under all circumstances, whether anything else is sold or 
not in the establishment. A wine or beer shop, practically, is 
a different establishment, and must be, to get the exemption 
from tax under the statute of this State. When, upon 
that, an attempt is made to collect a tax under the head of 
occupation tax, because foreign wine or beer is sold in it, 
the question may then, and not before, arise which is pre- 
sented in this case. 

The law should be construed in reference to the babits of 
business prevalent in the country at the time it was enacted. 
The law was not made to create or shape the habits of busi- 
ness, but to regulate them, as then known to exist. The 
grocery, bar-room, saloon, or sample-room was an establish- 
ment kept principally for the sale of spirituous liquors, and 
was fitted up in a way usually not to be mistaken as to its 
leading object. The sale of wine or beer in it was merely 
incidental, for the accommodation of such as might happen to 
decline the use of ardent spirits. Indeed, it is well known to 
those who understood the subject from experience or observ- 
ation, that spirituous liquors was the principal thing sold 
or drank in groceries, in most parts of the State, and that 
wines and beer were very little used formerly in the ordinary 














1877.] Hieerns v. RINKER. 399 





Opinion of the court. 





groceries or bar-rooms, as they were called. And although the 
words “ vinous and malt liquors” were used in the tax laws in 
connection with “ spirituous liquors,” it may have been to pre- 
vent evasions of the tax law, the main object of which has been 
to tax heavily the sale of spirituous liquors in common use in 
the country. In former times, and to some extent at present, 
there were establishments of much more humble pretensions, 
wherein spruce-beer, or cake and beer of some soyt, were 
sold, all of home manufacture. This sort of an establish- 
ment was not classed with the other, and did not pay an 
occupation tax. Of late years, especially in localities where 
our German citizens have resided, lager beer has been manu- 
factured and sold in establishments, either in connection with 
or apart from the brewery. They are fitted up, in reference 
to this business, with mugs, round tables, and the like, and 
are not readily to be mistaken for an establishment for the 
sale of spirituous liquors. To a limited extent, wines have 
also been made and sold in this State; and in our principal 
cities, signs may be seen, indicating the houses to be estab- 
lishments for the sale of “wine and beer,” but most com- 
monly for the sale of “beer.” 

A drug store is an establishment where wines and alcohol 
have long been sold for medicinal purposes, and they do not 
pay an occupation tax, unless spirituous liquors are sold in 
them; nor can they be classed with establishments for the 
sale of spirituous liquors, either.in their outfit, appearance, 
or use. 

The law of 1873 was passed in reference to such a state of 
things. The policy is plainly indicated, that every establish- 
ment where spirituous liquors are sold shall pay an occupa- 
tion tax, whether wines, beer, or medicines are sold there or 
not; that in a drug store, wines and alcohol may be sold for 
medicinal purposes, without the payment of an occupation 
tax, and that such establishments as are used to sell domestic 
wines and beer, or either, shall pay no occupation tax. The 
motive that prompted this exemption was, perhaps, in part, 
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from the fact that those who kept such establishments may 
have most usually manufactured the wine or the beer, espe- 
cially the latter, which was sold in them, and partly, perhaps, 
both to encourage the manufacture and the use of them, 
rather than the use of ardent spirits. If a person should 
choose to have an establishment of this sort, for the sale of 
both foreign and domestic wines and beer, those imported 
from other States of the Union would be placed under the 
disadvantage of a discrimination, if he were required to pay 
an occupation tax, because he sold such foreign wines or beer 
in his establishment. Such an establishment, in which do- 
mestie wines and beer, or either, were sold, is expressly ex- 
empted from the payment of an occupation tax; and if in 
it wines or beer imported from other States of the Union 
were sold, it might be held that it also was exempt from 
an occupation tax under the Constitution of the United States. 
Under this construction, the leading object of the statute 
passed to raise a revenue would be carried out by imposing 
an occupation tax upon all establishments for the sale of 
spirituous liquors, even drug stores; and the establishments 
for the sale of wines or beer, or both, would be encouraged 
by being exempted, which encouragement was, in part cer- 
tainly, the design of the Legislature. The free sale of wines 
and beer imported from other States, in establishments fitted 
up for that purpose, would but very little interfere with the 
principal objects of the law, either in reference to the raising 
of revenue or discouragement of their domestic manufacture, 
and would serve the evident purpose of the law in encour- 
aging the general use of wines and beer, in preference to the 
use of spirituous liquors. 

If it be held that the proviso exempting the sale of domestic 


wines and beer from taxation can be rejected, leaving the 
balance of the clause in force, two of the obvious objects of 
the law will be entirely defeated, to wit, the encouragement of 
the manufacture and the preferred use of wine and beer 
rather than spirituous liquors. If it be held that but one 
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establishment was contemplated by the law, embracing the 
sale of either spirituous liquors or wines or beer, or all to- 
gether, then the main object of the law will be defeated, by 
its being contrary to the Constitution of the United States, 
and no revenue will be collected, and no encouragement will 
be given, either to the manufacture or the use of wines or 
beer, or both, in preference to the use of spirituous liquors. 
It is therefore concluded that such construction should be 
given to the law as would come nearest to making it accom- 
plish its different objects, and, at the same time, be most 
conformable to the different sorts of business existing in the 
State, which the law was intended to regulate in its scheme 
of taxation. 

“Tn the construction of a statute, every part of it must be 
viewed in connection with the whole, so as to make all its 
parts harmonize, if practicable, and give a Sensible effect to 
each.” ,(Potter’s Dwarris on Stats., 144.) “The presumption 
must always be in favor of the validity of laws, unless the 
contrary is clearly demonstrated.” (Id., 145.) “It is the 
duty of courts to construe statutes to meet the mischief, and 
to advance the remedy, and not to violate fundamental prin- 
ciples.” (Id., 144.) 

It has ever been a fundamental principle in our legislation, 
to impose a heavy tax upon the sale of spirituous liquors, not 
only to raise a revenue, but to check the excessive use of it. 
“Contemporary practice is a circumstance. which is con- 
nected with a law in time, and not only in time, but in place, 
too; for it consists in what was usually done in the place 
where the law was made, at or near the time of making it.” 
(Id., 157.) 

It is competent for the court, in interpreting the meaning 
and objects of a law, to find out and take into consideration 
the existing facts to which the law is intended to be applied, 
whether they consist of the ordinary acts of persons, or of 
the habits of business relating to the subject-matter embraced 
within the law. (Stearnes v. The State, 21 Tex., 705.) “That 
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which is implied in a statute is as much a part of it as what 
is expressed.” (Potter’s Dwarris on Stats., 145.) 

The fact that in the section of the law, in imposing an oceu- 
pation tax, it is said “that this section shall not be so construed 
as to include any wines or beer manufactured in this State,” 
raises a necessary implication that there were establishments 
kept for the sale of wine or beer, or both, in which spirituous 
liquors were not sold, and which were intended to be provided 
for in the way of an exemption from occupation tax ; and such 
implication is correspondent to existing facts, that must have 
been known to the legislators when the law was enacted by 
them. Ifthey had contemplated but one establishment in this 
section, then there could not possibly have been any exemp- 
tion from the occupation tax in the sale of domestic wines and 
beer, as expressly provided for by the act. 

The case of Welton v. The State of Missouri, 1 Otto, 
U. 8. Rep., 275, is relied on as authority to maintain the 
proposition, that this section of the tax law is contrary to the 
Constitution of the United States, and, therefore, void and 
inoperative for all purposes. It may be authority to establish 
that the section is inoperative, in so far as it makes a discrim- 
ination against wines and beer imported from other States 
and sold in establishments in which wine and beer, or either 
of them, are alone sold, but not as to the occupation of selling 
spirituous liquors, which is made to pay a tax, whether any- 
thing else is sold with it or not. That decision was made 
under the statute of Missouri, as follows, to wit: “‘ Whoever 
shall deal in the selling of patent or other medicines, goods, 
wares, or merchandise, except books, charts, maps, and _ sta- 
tionery, which are not the growth, produce, or manufacture 
of this State, by going from place to place to sell the same, 
is declared to be a peddler.” Other sections of the same. law 
prohibit a person from selling, as a peddler, without license, 
and prescribe the rate of charge for license. In this the Leg- 
islature enacted a fiction, and founded a penal statute upon it 

A peddiler is a person who is a foot-trader, according to 
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the original signification of the appellation, but, by custom, 
it has come to be a person who travels from place to place, 
and carries about with him, on his back, or on horseback, 
or in a vehicle of some kind, articles of merchandise for 
sale where he goes. Such a person is a peddler in fact, 
and the law which declared, that to be a peddler, he must 
sell only articles manufactured out of the State, did not and 
could not make one who, under similar circumstances, trav- 
eled about and sold articles manufactured within the State, 
other than a peddler in fact, although the Legislature might 
choose not to embrace him in the legal definition of a peddler, 
for the purposes of taxation. The Legislature must have con- 
templated that there were or would be such persons traveling 
from place to place, and selling articles of merchandise man- 
ufactured within the State; otherwise they could confer no 
benefit or advantage upon any one, by leaving out of the 
legal definition of a peddler those who might be peddlers in 
fact and not in law. 

The real object of the law was to raise a revenue by a tax 
upon peddlers, and it was so shaped as to impose the whole 
burden of the tax upon those peddlers who sold articles of 
merchandise manufactured out of the State, the necessary 
operation of which was to impose a tax upon the foreign 
articles so sold, to the advantage of similar articles manufac- 
tured within the State. The occupation of the peddlers was 
the same, whether they sold domestic or foreign-manufac- 
tured articles of merchandise. The law does not raake an 
occupation; that is made by the people in their pursuits, 
habits, and modes of business. It cannot make one not a 
peddler who is so from pursuits and occupation, although 
for a purpose relating to taxation, it may give a restricted 
and inaccurate definition of what it takes to constitute a 
peddler. It is obvious that the object and operation of this 
law were to make a discrimination against foreign and in 
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favor of domestic articles of merchandise, when sold by 


= Os 


peddlers. By this law, persons were encouraged to engage 
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in the oceupation of peddling in the sale of domestic manu- 
factures, which business, we may reasonably presume, per- 
sons were engaged in at the time, just as by our law persons 
were encouraged to engage in the occupation of selling 
home-made beer or wine, or both, in establishments in which 
spirituous liquors were not sold, as they existed at the time 
the law was passed, and before and since that time, and 
which have an outfit of furniture and other appliances, and 
are attended with habits and associations of persons entirely 
different from those establishments styled, sometimes, gro- 
ceries, saloons, bar-rooms, or sample-rooms, whose principal 
object is, and always in this country has been, the sale of 
spirituous liquors, in which, the occupation tax being paid, 
any other beverage may be sold, whether manutactured at 
home or abroad. 

This case having been reversed and remanded at the late 
term of this court, at Galveston, a motion for a rehearing 
was made by appellee. Thereupon the case, with the motion, 
was taken under advisement, and the judgment of this court 
suspended for the further order of the court, and the case, 
with the motion, transferred to Austin. 

It is ordered that the motion for rehearing be granted, and 
that the judgment of reversal, heretofore rendered and sus- 
pended, be set aside; that the judgment of the District Court 
herein be affirmed; that judgment accordingly be here ren- 
dered, and be transmitted, with the papers of the cause, to the 
court at Galveston, to be there entered as of the late term 
of said court. 

AFFIRMED. 

[Associate Justice Moore dissented. ] 


SEPARATE OPINION OF AssocraTE JusTIcE GouLD.—Conced- 
ing, on the authority of Welton v. The State of Missouri, that 
the statute, in so far as it discriminates against wines and 
beer imported from other States, is in violation of the Con- 
stitution of the United States, my opinion is that.so much of 
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the act as produces this discrimination may be rejected, and 
that there will remain the body of the law, complete and 
capable of execution, in accordance with the expressed legis- 
lative intent, exacting the tax of all persons selling spirituous, 
vinous, malt, or other intoxicating liquors. 

On the question of the divisibility of the act, Welton v. The 
State of Missouri is no authority. The statute, in that case, 
was evidently indivisible, and was so treated. 

The statute under consideration, in pursuance of the settled 
policy of the State, seeks, in its main enacting clause, to raise 
a revenue by imposing a tax on persons pursuing the occu- 
pation of selling intoxicating liquors of any kind, including 
wine and beer. For the evident but secondary purpose of 
discriminating in favor of wines and beer manufactured in 
the State, a proviso is added to exempt from this tax those 
selling only such wines and beer. I say such is the evident 
purpose of the proviso, because, if valid, such is its effect. 
The object of the body of the law seems to be revenue and 
the regulation of the occupation. The object of the proviso 
seems to be the encouragement of home-manufactured wines 
and beer. The relation of the leading objects of the law to 
the subordinate object of the proviso is not such as to warrant 
the belief that the act and the proviso were intended to stand 
or fall as a whole, and that without the proviso, the revenue 
or leading part of the law would not have been enacted. 
The case presented does not differ materially, as to the divi- 
sibility of the law, from any other invalid exemption appended 
to a law imposing a tax. There is authority for striking out 
the unconstitutional exemption, and leaving the law imposing 
the tax to read as if no such provision had been inserted. 
(People v. McCreery, 34 Cal., 447; Exchange Bank of Co- 
lumbus v. Hines, 3 Ohio St., 84; Cooley on Taxation, 129.) 

On the same principle, the proviso in this case may be 
rejected, without the court justly incurring the charge of 
legislating. There would be no presumption that the uncon- 
stitutional purpose of discrimination was, though foreign to 
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the apparent leading object of the act, really the controlling 
object, and that without the proviso the law would not have 
been passed. But we are not left to presumptions. The 
second proviso reads: “And provided further, that this sec- 
tion shall not be so construed as to authorize druggists to 
sell spirituous or intoxicating liquors, except alcohol.” This 
shows a prevailing intention that druggists, and certainly 
others as well as druggists, selling intoxicating liquors, should 
pay fhe tax. By rejecting the unconstitutional proviso, the 
legislative will, as expressed, is carried out, save as to one 
exception, which could not be made. 

On this ground I think that there was a valid law imposing 
the full tax on all persons selling spirituous liquors, and that 
the judgment should be affirmed. 

AFFIRMED, 





Tue Texas Banking AND InNsuRANCE Co. v. COHEN AND 
SAMPSON. 


INSURANCE.—A partnership composed of three persons obtained a 
policy of insurance on a stock of goods for one year. The policy con- 
tained the following provision, viz: ‘*'This policy is not assignable 
unless by consent of this corporation, manifested in writing ; and in 
case of any transfer by sale or otherwise, without such consent, this 
policy shall from thenceforth be void and of no effect.’’ During 
the year, one of the three partners retired from the firm, selling his 
interest in the partnership to his copartners, after which, and while 
the business was being earried on by the remaining members of the 
firm, at the same place, the goods were destroyed by fire. In a suit 
by the two remaining members of the firm to recover the amount of 
the policy : Held— 

1. That the sale by one partner to his copartners of his interest, 
did not, on account of the proviso in the policy, release the com- 
pany. 

2. Considering the scope, object, meaning, and spirit of the 
contract, such a sale and retirement of one of the partners is not 
such a change in the persons to the contract, and in the interest 
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in the property lost, as to prevent a suit on the policy by the firm 
as it existed when the loss occurred; and the proviso in the policy 
must be understood as intended to prevent only the ‘*sale”’ and 
**transfer’’ of the proprietary interest of those with whom the 
insurers contracted, to others, with whom they had not consented 
to contract. 

3. The insurance was intended to cover the mercantile stock of 
which the assured were proprietors, stored from time to time in 
the building in which that business was conducted. There was 
no substantial change caused by the sale by one partner to the 
others material to the risk, and clearly none within the intent of 
the proviso. 

4, Changes in a firm, of the character complained of by appel- 
lant, often occur from the death or bankruptcy of one of the par- 
ties; and it was the duty of the company, in view of the conflicting 
opinions entertained by the courts of different States on the point 
involved, to make the stipulations of the policy so plain as to leave 
no doubt of the intention. 


ON REHEARING. 

The wording of the provision in the policy is such that it may be 
regarded as embracing both a stipulation against the assignment of 
the policy, and against a transfer of the property insured, but 
whether it referred to one or the other is immaterial, as the release 
by one partner to his copartners of his interest in the firm is neither 
such an assignment of the policy or transfer of the property as was 
contemplated by the stipulation in the policy. 


Apprat from Galveston. Tried below before the Hon. A. 
P. MeCormick. 


Miller & Cleveland, for appellant. 

1. The policy sued on was a contract to indemnify three 
persons against loss by fire of goods belonging to them. It 
was not a contract to insure the goods in whosesoever posses- 
sion they might be, or to whomsoever they might belong. 
In other words, the contract was personal, and did not follow 
the property unqualifiedly. This is of the essence of the 
contract. (Flanders on Fire Ins., 1.) 

2. The appellees could maintain no suit on the policy with- 
out averring and proving an assignment to them of Henry 
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Sampson’s interest and the company’s assent thereto. “A 
contract with several persons, for the payment to them of a 
sum of money, is a joint contract with all, and all the payees 
therein have a joint interest, so that no one can sue alone for 
his proportion.” (1 Parsons on Cont., 13.) The case of Balti- 
more Fire Insurance Company v. William McGowan and 
John C. McGowan is a direct decision on this point. (16 
Maryland, 45.) 

3. ‘The transfer by Henry Sampson to his partners of his 
interest in the goods insured, without notification to and the 
assent of appellant, avoided the policy. 

Flanders, in his recent work on insurance, pages 428, 429, 
lays down the rule to be, that “where insurance is affected 
by partners or cotenants, a sale of all his interest by one 
cotenant, or by one partner to another, is within the prohibi- 
tion of a policy of insurance, which declares that alienation, 
‘by sale or otherwise,’ shall forfeit the policy; and under 
such a clause against a transfer or change of title, a dissolu- 
tion of the firm and a division of the partnership property 
umong the partners, so that cach is to hold his share sepa- 
rately and distinctly, is not strictly a sale of the goods, yct 
it operates a change of title and discharges the insurers.” 
And so, Parsons, in his work on contracts, pages 19 and 20, 
edition of 1864, lays it down as a general proposition, that a 
guarantee to a partnership is extinguished by a change of the 
firm, although the partnership name is not changed, and that 
this has been held to be the effect of such change, although the 
guarantee to the firm was expressly for advances by them or 
either of them. He says, “a guarantee may doubtless be a 
continuing contract, and be unafiected by a change of cir- 
cumstances as to the subject-matter; and also as to the parties 
for whose benefit it shall inure, ete., provision may be made 
for its validity to a partnership after a change of members. 
But, from what has already been said, it will be obvious that, 
unless the contract of guarantee expressly provides for these 
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changes, their occurrence discharges the guarantor from his 
obligation.” 
Counsel cited Portsmouth Ins. Co. v. Brinkley & Co., 2 
Law Journal, 483; Hartford Ins. Co. v. Ross et al., 23 Ind., 
181; Dix v. Mercantile Ins. Co., 22 Ill., 278; Finley et al. v. 
Loviesine Mutual Ins. Co., 6 Casey, 311. 


F. Charles Hume, for appellee—We hold that the trans- 
fer made by Henry Sampson to plaintifis, his partners, of 
his interest in the partnership, was no violation of that clause 
of the policy expressed in the following words: “This policy 
is not assignable, unless by consent of this corporation, man- 
ifested in writing; and in case of any transfer, either by sale 
or otherwise, without such consent, this policy shall from 
thenceforth be void and of no effect.” The transfer meant 
by that language is not that made by one partner to another 
of a policy issued originally to the firm composed of the two. 
(Pars. on Mere. Law, 533; May on Insur., 99; Ang. on Life 
and Fire Insur., 197.) It is true that the law has been ruled 
otherwise by some courts of last resort, but I think an analysis 
of the cases will disclose that not only is the weight of author- 
ity with us, but also the better reason. 

Counsel then discussed the following cases: Hoffman v. 
Aetna F. I. Co., 82 N. Y., 405; MeMasters v. The Westmin- 
ster Mut. Ins. Co., 25 Wend., 379: Howard v. The Albany Ins. 
Co., 3 Denio, 301; Tillou v. Kingston Mut. Ins. Co., 7 Barb., 
570; Wilson v. Te Mut. Ins, Co., 16 Barb., 511; Day v. 
| ough. Mut. Ins. Co. 4 3 Barb., 627. The review of these cases 
was exhaustive, and much reliance was placed on the reasoning 
contained in the opinion in Hotiman v. Attna F. L Co., 32 
N. Y., 405. 


Roserts, Curr Justice.—The partnership, composed of 
Cohen and two Sampsons, took out a policy of insurance on 
a stock of goods for one year, and during the year one of the 
Sampsons retired from the firm, by selling to his copartners 
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his interest therein ; after which, the business being continued 
by the remaining members of the firm, in the same place, the 
goods were destroyed by fire before the end of the year. The 
remaining partners having recovered a judgment against the 
appellant, the only question at issue, as agreed upon by the 
counsel, is, whether or not the company is released by such 
a sale, by one partner to his copartners, under and by force of 
a provision of the policy of insurance, in the following words, 
to wit: “This policy is not assignable, unless by consent of this 
corporation, manifested in writing; and in case of any transfer, 
by sale or otherwise, without such consent, this policy shall, 
from thenceforth, be void and of no effect.” 

This question has arisen upon similar stipulations in policies 
of insurance in many of the States, in most of which it has 
been decided that the company is released by a sale of this 
sort and the retirement of one of the partners of the firm. 
In a few others, including New York, the contrary rule is 
adopted. In the former class, the change in the parties to 
the contract of insurance, and the change in the parties who 
sustained the damage in the loss of the property by fire, are 
the influencing considerations in forming the judgment; 
and as different persons own the property lost, that must 
constitute the damage done, from the persons who made the 
contract, a suit cannot be maintained by the less number of 
persons who owned the property when it was lost. (The Balti- 
more Fire Ins. Co. v. MeGowan, 16 Md., 45; Wilson v. Hill, 
3 Mete.,69; Tate v. M. F. Ins. Co.,15 Gray, 80.) This would 
seem to rest on the general doctrine of the rights of parties to 
sue upon joint contracts, rather than upon the breach of the 
stipulation in the policy now under consideration. (Pars. on 
Cont., 13.) In other cases, an additional and a broader view 
is presented, in which it is considered that the company con- 
tracts for the care, diligence, and integrity of each and all of 
the members of the firm contracted with, in the preservation 
of the property from loss, as part of the inducement to and 
consideration of the contract; and that a sale by one of the 
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partners, and his retirement from the firm, without the written 
consent of the company, is a substantial change of the par- 
ties to the contract, which this stipulation in the policy was 
designed to protect it against. (Keeler v. Niagara F. Ins. Co., 
16 Wis., 537; Hart. F. Ins. Co. v. Ross et al., 23 Ind., 181.) 

In the latter class of cases, in which the Court of Appeals, 
in the State of New York, takes the lead, all of these grounds 
are attempted to be answered by the conclusion that, consid- 
ering the scope, object, meaning, and spirit of the contract, 
such a sale and retirement of one of the partners is not such 
a change in the persons to the contract, and in the interest in 
the property lost, as to prevent a suit on the policy by the 
firm, as it existed when the loss occurred, and that stipulation 
in the policy under consideration must be understood as in- 
tended to prevent only the sale and transfer of the propri- 
etury interest of those with whom the insurers contracted; to 
others, with whom they had not consented to contract. 

This view is summed up, in a case similar to the one 
before us, as follows, to wit: 

«The plaintitits were parties to the contract made with the 
defendant. They were conducting the business contemplated 
by the terms of the policy. ‘The insurance was intended to 
cover the mercantile stock, of which the assured were pro- 
prietors, stored, from time to time, in the building in which 
that business was conducted. ‘There was no substantial 
change material to the risk, and clearly none within the 
intent of the proviso. Each member of a partnership firm, 
as Lord Hardwick said, is seized, per my et per tout, of the 
common stock and effects.” (West v. Skip, 1 Ves. Sr., 242.) 

“This interest of each and all the policy in question was 
designed to protect, and its language, fairly construed, is in 
harmony with this intent. There is no reason why the full 
measure of agreed indemnity should be withheld from the 
plaintiffs, who were owners at the date of the insurance, and 
sole owners at the time of the loss.” (Hoffman v. _A2tna Fire 
Insurance Company, 32 N. Y. Rep., 416.) 
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The reasons upon which this conclusion is reached in the 
case cited are so elaborate and exhaustive as to render it 
unnecessary to repeat them, or to seek to improve upon them. 
It is founded upon a liberal equity in reference to the objects 
of both of the parties in making the contract of insurance, 
and is believed to be in harmony with our system of juris- 
prudence in Texas. This court having the question before 
it now, for the first time, coincides in opinion with the Court 
of -Appeals of the State of New York, in the case above 
cited. Apart from having to determine between conflicting 
views of great weight presented on each side of the question, 
it is worthy of consideration in respect to the weight of au- 
thority, that the decision cited and relied on in aid of our 
own judgment, emanates from the Court of Appeals, in a 
State wherein is situated the great commercial metropolis of 
the continent, and that it has been recently followed by two 
other States, and has been incidentally referred to, without 
objection, by the Supreme Court of the United States. (Bur- 
nett v. Eufaula Insurance Company, 46 Ala., 53; Pierce ». 
Nashua Insurance Company, 50 N. HL., 297, cited from 9 
Am. Rep., 235; Phoenix Insurance Company v. Hamilton, 
14 Wall., 509.) 

A consideration of importance in this matter is, that it is 
well known that such changes as this in the parties of a firm, 
and others of like character, such as the death or bankruptcy 
of one of the partners, are of very frequent occurrence, with- 
out materially altering, practically, the business or character 
of the firm; and if insurance companies regard such changes 
as prejudicial to their interest, it is their duty (especially in 
reference to the conflict of authority on the subject) to make 
the stipulations in the policy plain in that respect, which they 
can easily do. 

AFFIRMED. 


IRELAND, ASsocratE JUSTICE, (dissenting opinion.)— While I 
concur in the judgment announced in this case, I differ with 
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my brother judges as to the construction to be given to the 
following clause, to be found in the policy of insurance upon 
which this action was brought: 

«This policy is not assignable, unless by consent of this 
corporation, manifested in writing; and, in case of any trans- 
fer, either by sale or otherwise, without such consent, this 
policy shall from thenceforth be void and of no effect.” 

It is contended in the argument, and so treated and held 

‘by the majority of the court, that this clause refers to the 
stock in trade or property insured, and that, as one of the 
partners sold his interest to the other two, and retired from 
the firm without such “permission, manifested in writing,” 
the policy was thereby rendered null and void. I am clear 
and decided in my opinion, that the clause of the policy re- 
ferred to does not apply or have reference to the stock or 
property insured, but that it refers entirely and exclusively 
to the policy or written contract between the parties thereto. 
I do not believe that it can, by any correct rule of construing 
terms and language, be made to apply to the property in- 

sured. Language which is plain and unambiguous does not 
need or admit of construction. There is nothing to con- 
strue. 

« Construction” and “interpretation” are often used to 
convey the same meaning, though technically they convey 
different meanings. “Interpretation” is the proper word 
here, and it is defined to mean “the act of finding out the 
true sense of any form of words—that is, the sense which 
their author intended to convey.” (Legal and Political Her- 
meneutics ; Smith’s Commentaries, 600.) 

The same rules are to govern in construing contracts, con- 
stitutions, and laws. “What did the author mean?” is the 
true inquiry. (United States v. Fisher, 2 Cranch, 399; 
Bosley v. Mattingly, 14 B. Monr., 73; People v. Purdy, 2 
THill, 35.) 

“Whether we are considering an agreement between par- 
ties, a statute, or a constitution, with a view to its interpreta- 
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tion, the thing which we are to seek is the thought which it 
expresses. To ascertain this, the first resort in all cases is to 
the natural signification of the words employed, in the order 
of grammatical arrangement in which the framers of the 
instrument have placed them. If thus regarded, the words 
embody a definite meaning, which involves no absurdity and 
no contradiction between different parts of the same writing, 
then that meaning, apparent on the face of the instrument, is 
the one which alone we are at liberty to say was intended to 
be conveyed.” (Cooley on Limitations, 57.) 

Now, where is the authority for saying that the authors of 
this contract, when they said “this policy,” meant to say, the 
house or goods insured, or the association of* copartnership 
between Cohen, Sampson & Co.? The words, “this policy,” 
are twice used in the clause quoted: first, they are used in 
defining the terms of the agreement; and, second, they are 
used, in the latter part of the clause, in denouncing the pen- 
alty in case of a violation. “And in ease of transfer by sale 
or otherwise,” most clearly refers back to what had preceded. 
The conjunction “and” here performs its appropriate and 
usual office; and to hold that this clause refers to a change of 
partnership, or sale of the property, it seems to me, would 
convict the authors of that instrument of being destitute of a 
knowledge of the meaning of words of constant and univer- 
sal use throughout the commercial world. 

To give this clause of the policy the construction adopted 
by a majority of the court, would, in ease of death of either 
of the parties composing the firm of Cohen, Sampson & Co., 
vitiate the policy, and render it void in ease of loss by fire, 
for, undoubtedly, a change of ownership by descent would be 
a transfer “ otherwise.” A clause like the one under review, 
in all respects, underwent review in the Supreme Court of 
New York. In that case, Judge Bronson says: “I have felt 
some difficulty in construing this clause of the policy, and 
have tried to read it as the plaintiffs’ counsel reads it, so that it 
will apply to the plaintiffs’ interest in the subject insured, and 
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not. to the contract. But the language is, that the policy is not 
transferable; and as the condition is a sensible one, as it 
stands, I do not see how we can substitute another word 
without making a new agreement for the parties.” (Smith ». 
Saratoga, 1 Hill, 498.) The case went back, and again came 
before that court, when the court (Bronson, Judge) said: «I 
still adhere to the opinion already expressed, 1 Hill, 497, 
that it is the policy or contract of insurance, and not the sub- 
ject insured, which the parties have declared not assignable.” 


(3 Hill, 510.) 


On REHEARING. 


The cause was reargued quite at length by counsel on both 
sides. The concluding portion of the brief of appellants’ 
counsel, on rehearing, is given. 


Willie & Cleveland, for appellant.—In the case here at bar, 
the stipulation was, in short, that the parties to the contract, in 
all the relations they sustained to each and to the subject 
insured, should remain the same, without any voluntary act 
changing these relations upon the part of either without the 
consent of all. Is this consistent with the objects and pur- 
poses of a well-regulated system of insurance? Is the con- 
tract against public policy? Is its foree and import to be 
destroyed by construction against the obvious language used 
by the parties to the contract? If it be necessary to resort 
to construction to ascertain the import and application of the 
prohibition, is it not a safer rule of decision to follow the 
courts of the greatest number of States, than to limit ourselves 
to the guidance of one, and that one not consistent with 
itself? In evolving what the law is, this is an important 
inquiry. If we would avoid what is to be deplored—conflict- 
ing decisions—upon questions doubtful, on subjects of gen- 
eral as contradistinguished from local interests, is it not best 
done by following those of the greater number of tribunals 
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where they are entitled to respect? Just here we take occa- 
sion to call the attention of the court to the difference be- 
tween the clause of policy here involved, and that which was 
involved in the case of Hoffman vy. A®tna Insurance Co., 
82 N. Y., 416. In that case, the prohibition was against any 
“alienation or conveyance of the property insured without 
the consent of the company.” In this ease the prohibition is 
against any transfer of the policy as well as against alienation 
of the property without the consent of the company.’ To 
transfer the policy, (before loss,) would require consent; to 
alienate the property, would require consent. Both could be 
done by consent. There can be no such thing as “ equitable 
assignment” of the policy here sued on. By the terms of 
the contract, it could be only assigned, by consent of the 
company, before a loss. The cases cited in our brief hereto- 
fore filed are in point. The New York case is not just like 
this. 

In Portsmouth Ins. Co. v. Brinkley & Co., decided by the 
Court of Appeals in Virginia, reported in the 2d vol. Insur- 
ance Law Journal, p. 843, and in the case of Finley et al. v. 
Lycoming Ins. Co., decided by the Supreme Court of Penn- 
sylvania, (6 Casey, 311,) and in Keeler v. Niagara Fire Ins. 
Co., decided by the Supreme Court of Wisconsin, (16 Wis., 
547,) the clause construed is identical with the one in the 
policy now before this court. (See also Hartford Fire Ins. 
Co. v. Ross e¢ al., 23 Ind., 181; Dix et al. v. Mercantile 
Insurance Co., 22 Ill, 278; 2 Parsons on Contracts, edition 
of 1864, pp. 19,20; 18 Missouri, 128; 16 Maryland, 45; 3 
Metcalf, 69; 13 Gray, 80.) 

These decisions are from courts of the very highest respect- 
ability. Parties in making or construing their contracts 
would have a right to rely on their persuasive, if not their 
authoritative force; and we think the contract in question 
is best interpreted by the light of the decisions, unless that 
rule which is always applied by the jury in such cases is to 
become a rule of decision with the courts,—that the construc- 
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tion of the contract must, in all cases of doubt, no matter 
what interests are involved, public or private, be resolved 
against an incorporation. 

The question now here before the court came before the 
Supreme Court of Tennessee, in the case of Hobbs v. 
Memphis Insurance Company, 1 Sneed, 444, where two 
partners in trade took an insurance on their stock of goods, 
and during the continuance of the policy, and before the loss, 
one of the partners sold and assigned his interest in the stock 
of goods to the other, but did not assign the policy, which 
provided “ that it should become void by assignment without 
the consent of the underwriters.” It was held that, a part 
only of the property being assigned, the risk continued upon 
the insurers as to the residue; that is, while there could be 
no recovery upon that portion of the property assigned, be- 
cause it had been alienated, yet the assignee could recover 
for his remaining interest in the property, there having been 
no transfer or assignment with respect to that. 

This decision is more to be commended than that of New 
York, and the only criticism that we apply to it is, that the 
stipulation against alienation is coupled with the correspond- 
ing positive obligation imposed upon all of the insured, as 
well as each, to preserve and protect the estate. This 
could not be complied with while one or more of the insured 
voluntarily abandon all right of possession, which puts it out 
of the power of such retiring partner to bestow his prudence, 
his care, in the preservation and protection of the property 
from loss, which is bargained for by the reasonable condition 
contained in the policy, and of which the company ought not 
to be deprived, without its consent, by voluntary act of the 
assured, This view of the case is presented in the second 
charge of the defendants, and was refused by the court. 

We most respectfully invite the court to a careful review 
of the cases cited, with those before referred to, and we doubt 
not such result will be attained as shall satisfy the mind of 
the court, and a decision arrived at in which a united bench 
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shall concur in giving construction to the clause involved in 
this case. 


F. Charles Hume, for appellee. 


On REHEARING. 


Roserts, Cuter Justice.—This case has been reargued 
with great research and ability by the counsel on both sides, 
and some new lights have been furnished in the additional 
authorities that have been produced. With that advantage, 
however, we are not prepared to say that the question at 
issue is much relieved from the difficulties growing out of 
a conflict of decision in other States, existing at the time our 
decision was made. 

Upon the first argument of the case, the controversy 
seemed to turn mainly upon the question of whether or not 
the release by Henry Sampson to his copartners, of his inter- 
est in the partnership, was a violation of the condition in the 
policy of insurance, which read as follows, to wit: “This 
policy is not assignable, unless by consent of this corporation, 
manifested in writing; and in case of any transfer, by sale or 
otherwise, without such consent, this policy shall from thence- 
forth be void and of no effect.” 

In most of the cases referred to, there were stipulations in 
the policies against the assignment of the policy, and also 
against a transfer of the property. Notwithstanding that, it 
was held by the Court of Appeals in New York, followed by 
a few other cases, that a release by one partner of his interest 
in the partnership was not a violation of such stipulations. 
(Hoffman v. Aitna Fire Insurance Co., 32 N. Y., 416.) 

The condition of this policy is so worded, as that it may be 
regarded as embracing both of these stipulations. Though, 
had it been deemed important, in view of the decisions, as 
well as of the arguments, it might have been more particu- 
larly examined into, and the conclusion have been reached 
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which was announced by Justice Ireland, in his separate 
opinion, that all of the terms of the condition related to the 
assignment of the policy. Upon further research, we have 
found that construction supported by other authority, in addi- 
tion to that cited by him, in a case where the condition was 
similar to that in this case. (Wyman v. Wyman, 26 N. Y., 
254.) 

Such a construction seems to be equally reasonable, if 
not more so, than that which seemed to be taken for granted 
in the argument, and was followed, at least inferentially, in 
the opinion that was delivered in this case for the majority 
of the court. 

Upon that construction, this case would be similar in its 
leading features to a case decided by the Supreme Court 
Commission in Ohio. (Reported in the American Law Re- 
gister, October, 1876.) The policy in that case contained a 
stipulation against assignment of the policy, but none against 
a transfer of the property insured, without the consent of the 
insurer. This was noticed as an important omission in refer- 
ence to the decisions in such cases, many of which had been 
made on policies having a stipulation against the transfer of 
the property, in some shape or other, “ which enter largely 
into the discussion of the legal aspects of the case in the 
opinions of the courts deciding them.” The opinion in that 
vase is elaborate, and follows in its reasoning, in the main, 
the leading case of Hoffman v. A2tna Fire Insurance Co., 
32 N. Y., 416, and concludes by a similar enumeration of the 
grounds for its construction of the contract embraced in such 
a policy of insurance, as follows, to wit: “The plaintifis were 
parties to the contract; they continued to conduct the busi- 
ness contemplated by the policy; there was no change mate- 
rial to the risk, and none within the meaning of the clause 
under consideration. The policy was intended to protect the 
interest of each and all; and its language, fairly construed, 
is in harmony with that intent.” In view of the grounds 
upon which both of these decisions are based, it is really not 
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very material whether the condition in the policy be con- 
strued to prohibit a transfer of the property insured by “sale 
or otherwise” or not, as they both hold that a release by’one 
partner of his interest in the firm to his copartners is neither 
such an assignment of the policy nor transfer of the property 
as is contemplated in the stipulations of that character. For, 
considering the leading objects of the policy, in their applica- 
tion to the ordinary course of business, such a release by one 
partner is contemplated by the contracting parties as an 
ordinary and probable event, during the continuance of the 
policy, and is therefore, by implication, a part of the con- 
tract, as much as though it was expressly permitted in it. 

If this construction be correct, all of the difficulties pre- 
sented in the cases decided adversely —that the two remaining 
partners of the firm are not the proper parties to sue on the 
contract of the policy; that they do not constitute the firm 
whose goods were insured, and that their loss by fire was not 
the loss of the firm insured—are fully obviated. 

In consideration of the conflicting views which may be 
plausibly urged on either side of this controverted question, 
and of the conflicting decisions of the courts in different 
States of the Union, we are not inclined to change the de- 
cision of this case as formerly made, and it is, therefore, 
made the final judgment of this court. 

This case having been decided at a former term, at Gal- 
veston, a motion for rehearing was made, taken under advise- 
ment, and transferred to Austin, and the judgment therein 
suspended until further order. The motion for rehearing was 
granted, and the case sent back to Galveston, where it was 
reargued, and the case was again taken under advisement 
and transferred to Austin, 

Being now decided, it is ordered that the suspension of 
the judgment heretofore made be set aside, and the judgment 
of aflirmance heretofore rendered at Galveston be made 
final, and mandate issue therton, and that it be so entered 
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here and transmitted to Galveston, to be entered upon the 
minutes of the court as of the last term of that court. 


[Justice Moore dissenting. } 





H. ©. Ferevson v. J. T. Hatsett. 


1. POWER OF COUNTY COURT TO SELL LAND—STATUTE.—Paschal’s 
Dig., art. 1052, provides: ‘*'The County Court may, by an order to 
be entered on the minutes of the said court, appoint a commissioner 
to sell and dispose of any real estate of the county at public anc- 
tion,’? &e. Although this statute is permissive in its terms, yet it is 
the only mode expressly pointed out in the general laws of the State 
by which the County Court cay divest the county of its title to real 
estate. 

2. SAME.—The County Court being the agent of the county, must con- 
form to the mode prescribed for its action in the exercise of the 
powers confided to it. 

3. SAME—SALE BY COUNTY COURT HELD ILLEGAL.—Therefore a sale 
of real estate made otherwise, would confer no title. A deed exe- 
cuted to a party to satisfy a claim against the county, by the district 
clerk, by order of the County Court,: would not pass title to such 
land. 


ApprAL from Wise. Tried below before the Hon. C. C. 
Binckley. 

H. C. Ferguson brought an action in trespass to try title for 
one town lot, in the town of Decatur, against Halsell. The 
petition set up the chain of title under which plaintiff claimed, 
and showed that he claimed under a deed made under an order 
of the County Court of Wise county, of date 27th November, 
1871, directing the district clerk of said county to make a deed 
for the lot to plaintiff, to satisfy his claim for $75 owing him 
by the county for services as county attorney, and allowed by 
the County Court, 

The defendant demurred. The demurrer was sustained, 
and the plaintiff appealed. 
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J. A. Carroll, for appellant. 
W. B. Brack, for appellee. 


Roserts, Cuter J ustice.—There is but one question in this 
case, and that is, whether or not the plaintiff below has a good 
and valid title to the lot for which he has sued, by virtue of a 
deed executed to him under the following order of the County 
Court of the county of Wise, to wit: 

«“ Potice Court, NoveMBEeR TERM, 1871, 
November 27, 1871. 

“Tt is hereby ordered by the court, that the district clerk, 
G. Salmon, be authorized to make a deed to H. C. Ferguson, 
for lot No. 4, in block No. 5, in the town of Decatur, for $75, 
currency, in full payment for his services that are due him 
as county attorney, and heretofore allowed by the County 
Court.” 

It is contended that such a title is defective and void, inas- 
much as it is a private sale to him directly by the County 
Court, and not a sale at public auction, by a commissioner 
appointed for that purpose by the County Court, as required 
by the general statute regulating the sale of the real estate of 
the county. It is provided in the statute that “the County 
Court may, by an order to be entered in the minutes of said 
court, appoint a commissioner to sell and dispose of any real 
estate of the county at public auction; and the deed of said 
commissioner, made in conformity to the order of said court, 
under his proper hand and seal, for and in behalf of the county, 
duly acknowledged and proven and recorded, shall be sufti- 
cient, to all intents and purposes, to convey to the purchasers 
all the right, title, and interest, and estate whatever, which 
the county may have in and to the premises to be conveyed.” 
(Paschal’s Dig., art. 1052.) Although this statute is permis- 
sive in its terms, yet it is the only mode expressly pointed 
out in the general laws of the State by which the County 
Court can divest the county of its title to its real estate. No 
special law, as applicable to this particular case, has been 
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referred to. The general doctrine is, that as the County 
Court is the agent of the county, in its corporate capacity, it 
must conform to the mode prescribed for its action in the 
exercise of the powers confided to it. The prescribing of a 
mode of exercising a power by such subordinate agencies of 
the Government has often been held to be a restriction to 
that mode. 

‘The following authorities may be referred to in support of 
the views here presented : 

A corporation must act in the mode provided for it. (2 
Cranch, 150; 3 Wheat., 64; 20 Cal., 96.) 

A city corporation, with power to let out work upon notice, 
must give the notice; otherwise, the tax to pay for it cannot 
be collected. (18 Wis., 92.) 

Municipal corporations are but agents, and persons dealing 
with them must know their powers. (20 Md., 1.) 

Contracts with corporations should be made in the mode 
pointed out in the charter. (Dill. on Munic. Corp., 387.) 
Otherwise they will not be binding. (Ang. & Ames on Corp., 
9th ed., 253.) 

These general authorities will suffice to show that appel- 
lant’s title was not well founded, and that the court did not 
err in sustaining exceptions to the petition setting it up. 


JUDGMENT AFFIRMED, 





WILLIAM JACKSON Vv. GEoRGE BUTLER ET AL. 


1, JUDGMENT LIEN—STATUTES.—Under the act of 14th February, 1860, 
‘*to prevent judgments from becoming dormant, and to create and 
preserve judgement liens,’? a judgment recorded 23d November, 
1865, became a lien upon the lands of the defendant in the county 
for four years, irrespective of other acts of diligence in issuing exe- 
cution, &e. 

2. SAME.—A judgment recorded on 23d November, 1865, was a lien 
upon the lands of the defendant in the county unaffected by the 
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defendant, or by his subsequent death. Although plaintiff, after 
the sale by the defendant, and his death, could not enforce the lien 
by execution or through the Probate Court, still he could subject 
the land to his lien by suit in the District Court against the pur- 
chaser, if brought within four years from the record of the judgment. 

3. RELEASE OF LIEN.—The failure to issue execution within one year 
after the stay laws were declared unconstitutional, was not a release 
of the lien established by the record of the judgment while the act 
of February 14, 1860, was in force on the 23d November, 1865. 


AppeaL from McLennan. Tried below before the Hon. 
Joab H. Banton. 

On the 23d day ‘of November, 1865, William Jackson 
recovered judgment against John B. & I. H. Earle, for the 
sum of $6,752.55. On the 30th day of November, 1865, a 
certified transcript of this judgment was filed for record in 
the office of the county clerk, and recorded the 16th of March, 
1866. John B. Earle departed this life; but before and at 
the time of his death, he and his co-defendant, I. H. Earle, 
were both insolvent. On the 21st of July, 1869, William 
Jackson authenticated this judgment as a claim against the 
estate of John B. Earle, deceased, and set forth in his affidavit 
of authentication, facts showing that it was a lien on all the 
real estate in McLennan county owned by John B. Earle on 
the 30th of November, 1865. This claim was “allowed as 
sworn to” by Thomas Harrison, administrator of the estate 
of said John B. Earle, on the 28th day of July, 1869, and 
approved by the chief justice July 30, 1869. 

At the date of the rendition of this judgment, John B. & 
I. H. Earle owned one-half interest in a tract of twelve and 
jvy acres of land situated in McLennan county, on which 
was situated the Waco Factory. On the 28th of February, 
1866, the company executed a deed im trust on this property, 
to secure a debt to George Butler; and at the trust sale, on 
the 6th of April, 1869, he became the purchaser of the 
property. On the 15th of November, 1869, this suit was 
instituted on the probate claim allowance, by John B. Earle’s 
administrator, and judgment of the Probate Court approving 
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it, to enforce the lien of said claim and judgment on said 
‘twelve and 54% acres of land. Thomas Harrison, Karle’s 
administrator, George Butler, and others in possession, were 
made parties defendant, the petition setting out all the facts 
relied on as giving a lien. 

The court below sustained the demurrer of appellees, on 
the ground that appellant’s petition did not show that execu- 
tion was issued on his judgment against J. B. Earle within 
one year after execution could by law have issued thereon, 
and dismissed his petition at his costs. From this judgment 
Jackson appealed. The only error relied on was the action 
of the court sustaining the demurrer. 


Herring & Anderson, for appellants, cited and discussed 
Paschal’s Dig., arts. 8772, 3783, 3954, 3962, 4608; Scott v. 
Rose, 1 Tex., 508; Hall v. MeCormick, 7 Tex., 269; Graves 
vr. Hall, 13 Tex., 382; DeWitt v. Jones, 17 Tex., 623; Pas- 
chal’s Dig., arts. 4608, 7487; Bullock v. Ballew, 9 Tex., 499; 
Waller v. Huff, 9 Tex., 534; Taylor v. Harris, 21 Tex., 440; 
Scogin v. Perry, 32 Tex., 30; Hargrove v. DeLisle, 32 Tex., 
175; Moore v. Letchford, 35 Tex., 209; Cravans v. Wilson, 
35 Tex., 52; Williams v. Murphy, 36 Tex., 174; Tuft’s Ad- 
ministrator v. Tufts, 18 Wend., 621; Crosier v. Acer, 7 
Paige, Ch., 137; Foyhofter, Administrator, v. Busby, 17 Serg. 
& R., 121; Little v. Harvey, 9 Wend., 159; Ex parte Peru 
Iron Company, 7 Cow., 540; Oldham v. Erhart, 18 Tex., 
147. 


Flint & Graham, for appellee, discussed the cases relied on 
by appellant, and cited additional—Paschal’s Dig., arts. 7005, 
7434; Jones v. McMahan, 30 Tex., 719; Freem. on Judg., 
336; Bagley v. Ward, 37 Cal., 121; Isaac vr. Swift, 10 Cal., 
81; Graff v. Kipp, 1 Ed. Ch., 619; 20 Pa., 258; Roe »v. 
Swart, 5 Cow., 294. 


Moorsg, Associate Justice.—Though it is the main ques- 
tion which has been discussed by counsel, it is unnecessary 
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for us to determine whether, under the “act to prevent judg- 
ments from becoming dormant, and to create and preserve 
judgment liens,” passed February 14, 1860, a judgment of 
the District Court becomes dormant by a failure to issue 
execution upon it within one year from the time at which 
execution could have been issued. For, if it be conceded 
that the judgment upon which this action is brought had 
become dormant because execution had not been issued 
within the proper time, and though it should be admitted, if 
John b. Earle was still living, no execution could properly 
issue, after such delay, without reviving the judgment, still, 
it by no means follows, that the plaintiff was not entitled, by 
reason of the record of a certified copy of said judgment in 
the office of the clerk of the County Court of McLennan 
county, to a lien upon all the real estate of Earle in said 
county, and that he could not enforce such lien by the appro- 
priate means given by law; for the continuance of the lien, 
and appellant’s right to enforce it by the aid of the court, as 
sought in this case, has been heretofore considered and de- 
cided in his favor by the court. (Wright v. Rhodes, 42 Tex., 
523.) 

Under the law of February 14, 1860, although executions 
were regularly issued, the judgment did not operate as a lien 
unless a certified copy of the judgment was registered, as 
therein directed. But when the certified copy of the judg- 
ment is properly recorded, the statute distinctly and _ posi- 
tively declares, that it shall operate as a lien on all of the 
real estate of the defendant situated in the county in which 
it is recorded, and shall continue in force, unless sooner re- 
leased, for four years from and after its registration, without 
being reinscribed. The existence and continuance of the lien 
is in no way connected with or dependent upon the issuance 
of the execution. It continues until it is lost or expires by 
the limitation imposed by the statute creating it. (Muir v. 
Leitch, 7 Barb., 341; Love v. Harper, Humph., 113.) If the 
lien must be enforced by an execution, it will, of course, be 
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necessary, if the time within which an execution may issue 
has elapsed, to revive the judgment before the lien can be 
made available. 

But Jackson could not, by reason of the provision of our 
probate laws, enforce his lien by an execution against Earle’s 
estate after his death. “ A judgment lien constitutes -no 
property or right in the land itself.” It merely confers a 
right to have it sold for the discharge of such lien, to the 
exclusion of other adverse interests. If the owner conveys 
the land to another, although it is still charged with the lien, 
the vendor has no longer any interest in or title to it. And, 
as Earle had parted with all of his interest in this land before 
he died, neither his heirs or administrator had any title to 
or claim upon it. The lien therefore could not be enforced 
through the Probate Court. And certainly the judgment 
against Earle would not support or warrant an execution 
against Butler. Consequently, appellant could only enforce 
his lien upon the land in Butler’s hands, by suit against him 
for this purpose, as he sought to do in this case. 

From what has been said, it is evident that appellant, look- 
ing merely to the allegations in his petition and amended 
petitions, and taking them as true, as we must do, as the 

vase is now presented, was entitled to a lien upon the land 
in appellees’ hands, for the satisfaction of his judgment 
when he instituted his suit, and that the lien acquired by the 
registration of the certified copy of his judgment against 
Earle was not released or lost by his failure to cause execu- 
tions to issue within one year from the time when an execu- 
tion might have issued. If the hen thus acquired has been 
lost, abandoned, or released by anything transpiring subse- 
quent to the institution of the suit, it is not at this time a 
matter for our consideration. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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GALVESTON, Brazos, AND Cotorapo Narrow-GauGcEe Ramway 
Company v. J. J. Gross, COMMISSIONER OF THE GENERAL 
LAND OFFICE. 


a 


MANDAMUS.—The District Court has no jurisdiction, by writ of man- 
damus or otherwise, to coutrol the action of the Commissioner of 
the General Land Office in the issuance of railroad certificates. 

2. Bledsoe v. International R. R. Co., 40 Tex., 537, affirmed. 

3. COMMISSIONER OF LAND OFFICE.—In the issuance of certificates to 
railroads, the Commissioner of the General Land Office is as much 
beyond judicial control as the Comptroller in the issuance of 
bonds, or the Governor in the discharge of any of his official duties. 

4, LAND—RAILROADS.—It has been the policy of the State to reserve 
alternate sections, in. making donations of land to railroads, from 
the act of January 30, 1854, (Paschal’s Dig., art. 4955,) until the 
Constitution of 1869 went into effect, prohibiting land grants to 

" railroads. 

STATUTE CONSTRUED.—The act approved March 18, 1873, ‘*to set 
apart one half of the public domain for the support and mainte- 
nance of public schools,’ was evidently passed in anticipation of the 
adoption of the amendment to the Constitution allowing land dona- 
tions to railroads, aud it was competent in the Legislature to so 
enact ; it is therefore constitutional. 

6. RULES OF CONSTRUCTION.—See discussion of rules for coustruction 

of statutes. 

7. SAME.—-When the language of a legislative act is susceptible of two 
constructions, one in accordance with and the other in violation of 
the Constitution, it is presumed that the Legislature intended to 
use the language in the sense consistent with the Constitution. 

8. SAME.—There is no rule forbidding legislation looking to the contin- 
gency of a constitutional change, at least when the consummation of 
that change rests with the Legislature alone. 

9. SAME—LANDS SET APART TO PUBLIC SCHOOLS.—The act of 18th 
Mareh, 1878, is beyond question constitutional in its main object, in 
setting apart one half the public domain to the support of public 
schools; and should that part of it touching ‘lands hereafter 
granted” be disregarded, the part remaining is complete in itself, 
and operates on all certificates thereafter issued, and continues the 
system of alternate surveys, and setting apart to the purposes of the 
act such even sections. . 

10. SAME—SCHOOL LANDS.—The general law providing for the alter- 

nate sections applies to future donations of public lands, unless in 

such grant it be expressly negatived. 
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11, SAME.—The act granting the appellant sixteen sections of land per 
mile of completed road, is governed, as to the kind of certificates to 
be issued, by the general law, and the railroad company is not en- 
titled to certificates under its land grant otherwise than on the 
alternate-section plan. 

[Associate Justice MOORE dissenting.] 


AppraL from Travis. Tried below before the Hon. E. B. 
Turner. 
The facts are stated in the opinion. 


Flournoy & Scott, and Willie ¢ Cleveland, and Ballinger, Jack 
¢ Mott, for appellant. 


H. H. Boone, Attorney General, for the State. 


GouLp, AssocraTE Justice.—The Galveston, Brazos, and 
Colorado Narrow-Gauge R. W. Co. was, on February 2, 
1875, incorporated by*special act, the fifth and sixth sections 
of which are as follows: 

“Src. 5. The State of Texas hereby donates and grants 
to the said company, out of any unappropriated public land 
of the State, sixteen sections of land, of six hundred and 
forty acres each, for each and every mile of railroad con- 
structed and put in substantial running order by them; and 
whenever any section of five miles of said road has been 
completed, the said company, through its president and sec- 
retary, may give notice of the same to the Governor of this 
State, in writing, whose duty it shall be, on receipt of such 
notice, to order the State engineer, if there be any, or if there 
be none, then to appoint a skillful engineer to examine said 
section of said road, and to report under oath; and if said 
section of five miles of said road be found to be constructed 
and in running order, in a substantial manner, then the Gov- 
ernor shall certify the same to the Commissioner of the Gen- 
eral Land Office, and he shall issue to said company sixteen 
land certificates, of six hundred and forty acres each, for each 
and every mile of road so constructed and put in running 
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order, and in like manner with each and every succeeding 
five miles of said road until the whole has been completed. 
And said company shall alienate their said lands acquired 
under the provisions of this act, except so much as may be 
necessary for the uses and successful operation of their said 
road, as follows: one fourth in eight years, one fourth in 
twelve years, one fourth in sixteen years, and one fourth in 
twenty years from the passage of this charter; and on failure 
to comply with the provisions of this section, said company 
shall forfeit all benefits under this charter: Provided, That 
the State shal! in no case be liable for a deficiency of public 
domain, and no land certificate issued under the provisions 
of this act, which may not be located because of the previous 
exhaustion of the public domain, shall ever constitute any 
claim against the State. 

“Src. 6. Said company shall be subject to all general 
laws now in force, or that may hereafter be enacted in this 
State, regulating railroads and railroad companies, both as to 
the rates of freight and passage, as well as to the conduct of 
its officers and employees. Said company shall be liable to 
all restrictions imposed by any general railroad law of this 
State, and shall be entitled to any of the benefits conferred 
by the same.” 

In 1876, having obtained the Governor’s certificate show- 
ing that a section of five miles of said road was “ found to be 
constructed and in running order in a substantial manner,” 
the company applied to the Commissioner of the General 
Land Office for eighty land certificates of six hundred and 
forty acres each, such as might be located and surveyed in 
single sections, in like manner as head-right certificates. 

The commissioner, acting under the advice of the Attorney 
General, declined to issue any other than alternate certifi- 
cates, conditioned so as to require under each certificate the 
location and survey of two tracts of 640 acres each, one for 
the railway company, and the other for the public-school 
fund, and this suit was brought to obtain a writ of mandamus 
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compelling the commissioner to issue certificates unincum- 
bered with such conditions. The court below overruled 
exceptions denying its jurisdiction to control the action of 
the commissioner in the issuance of the land certificates. A 
jury being waived and the cause submitted to the court, the 
court held that the plaintiff was only entitled to alternate 
certificates ; and from the judgment rendered in accordance 
with that opinion, the railway company has appealed. 

Our opinion is, that the District Court had no jurisdiction, 
by writ of mandamus or otherwise, to control the action of 
the Commissioner of the General Land Office in the issuance 
of the certificates. 

In the case of Bledsoe v. International R. R. Co., (40 Tex., 
537,) it was held that the courts have no power to compel the 
chief officers of any of the executive departments of the 
Government to perform an official duty. We do not regard 
that case as having been overruled in the subsequent case of 
Kuechler v. Wright. Whilst the opinion expressed in the 
latter case developed the fact that a majority of the regular 
members of the court as then organized were prepared to 
hold that the District Courts had such jurisdiction, there was 
no decision to that effect. The principle decided in the case 
of Bledsoe v. International R. R. Co. is aecepted by this 
court as the law. In the brief opinion delivered by the 
writer in Kuechler v. Wright, indorsing this principle, he 
stated that former decisions had. recognized the authority of 
the courts to enforce the issuance of a patent by the Com- 
missioner of the General Land Office through the writ of 
mandamus, and expressed a doubt as to the propriety of over- 
ruling those decisions. 

On the principle of “ stare decisis,” of leaving undisturbed 
a long-settled judicial usage, recognized by a long train of 
decisions, originating, it is true, at a time when the Com- 
missioner of the General Land Office was not recognized by 
the Constitution as one of the heads of departments, but was 
“regarded and treated by the courts as merely a ministerial 
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officer,” but followed up after the change of the Constitution, 
the writer has been disposed to treat the issuance of a patent 
by the Commissioner of the General Land Office as an estab- 
lished exception to the general rule. But if this exception 
be admitted, it is to be limited to the ease stated, and not to 
be extended to cases like the present. In the issuance of 
certificates to railroads, the Commissioner of the General 
Land Office is as much beyond judicial control as the comp- 
troller in the issuance of bonds, or the Governor in the dis- 
charge of any of his official duties. 

For this reason the judgment refusing the writ of mandamus 
must be affirmed. The court below refused the relief asked 
for, on the ground that under the law the railroad company 

yas only entitled to alternate certificates. As we concur in 
this view of the law, a view which would also lead to an 
affirmance of the judgment rendered, it has been deemed 
proper, in response to one of the issues in the case, and to 
the request of the commissioner, assented to by the Attorney 
General, to state our opinion on this branch of the case, and 
some of the grounds on which it is based, without intending 
thereby to control the action of either of those officers. 

The system of requiring lands donated to railroads to be 
surveyed in numbered sections, and of reserving the alternate 
or even sections for the State, was adopted by the act of Jan- 
uary 30,1854, and the reservation was extended to lands 
surveyed by virtue of that act, “or of any other act of the 
Legislature donating lands to any railroad company * * * 
until otherwise provided by law.” (Paschal’s Dig., art. 4955.) 
The statutes of the State, the decisions of the courts, and the 
Constitution of 1866 all show that this system continued in 
force until the Constitution of 1869-70 went into operation. 
(Paschal’s Digest, arts. 4423, et seq., 4947, 7358, et seq.; 
Tabor v. Com. G. L. O., 29 Tex., 508; Railroad Co. v. Com- 
missioner, 36 Tex., 382; Const. of 1866, art. 10, sec. 3; 
Paschal’s Dig., p. 944.) Sec. 6, art. 10 of the Constitution of 
1869-70, which says: “The Legislature shall not hereafter 
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grant any land to any person or persons,” * * * was 
construed as forbidding any more grants of lands to rail- 
roads, but not as affecting their rights under charters already 
granted, nor as preventing the operation of the system of 
alternate sections on certificates issued, or to be issued, under 
those charters. The sections reserved to the State had now, 
under the operation of the Constitutions of 1866 and 1869, 
become a part of the school fund. In 1871, the Legislature 
submitted to a vote of the people an amendment of section 
6, art. 10, so as to allow of land grants for purposes of inter- 
nal improvements. In November, 1872, the people voted in 
favor of the amendment; and on the 19th of March, 1873, it 
was ratified by the Legislature, and became a part of the 
Constitution. Just one day previous, to wit, on March 18, 
1873, “ An act to set apart one half of the public domain for 
the support and maintenance of public schools” was ap- 
proved, and, if valid, took effect as follows: 

“Sec. 1. Be it enacted by the Legislature of the State of 
Texas, That one half of the public domain of the State of 
Texas, or so much thereof as can be, is set apart and appro- 
priated for the support and maintenance of public schools of 
this State, in the following manner, to wit: that all land cer- 
tificates heretofore issued to any railroad company, or any 
other corporation of any nature whatever, for internal im- 
provements, or for any other object, or any lands hereafter 
granted in any manner to any of said corporations or com- 
panies for any such object, shall be located and surveyed in 
alternate sections of six hundred and forty (640) acres each, 
and as directed by an act entitled ‘An act to encourage the 
construction of railroads in Texas by donation of lands,’ 
approved January 30, 1854, and other laws amendatory of 
or supplementary thereto; and the even numbers of sections 
and fractional sections thus located and surveyed, shall be, 
so soon as surveyed and designated in the manner prescribed 
by said laws, held and considered for all purposes to be set 
apart and appropriated for the support and maintenance of 
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public schools of this State, and shall constitute a part of the 
public-school fund; and that the alternate sections and frac- 
tional sections reserved, set apart, and appropriated, as afore- 
said, shall not be subject to location, settlement, or survey of 
any homestead, pre-emption, or other claim whatever: Pro- 
vided, That owners of valid head-right certificates, bounty 
land warrants, or other valid claims, shall not be required to 
locate and survey them in alternate sections as here pre- 
scribed, but in all cases they shall respect and not interfere 
with the alternate sections of land set apart as aforesaid. 

“Src. 2. That this act take effect and be in force from 
and after its passage.” Approved March 18, 1873. 

It is admitted by counsel who appear in this court, that 
“if this act be constitutional in all respects, a subsequent act 
granting lands to a railroad company would properly be 
construed to mean in alternate sections, unless the opposite 
purpose was expressed.” But it is contended, that if the 
laws establishing and regulating the system of alternate sec- 
tions had not expired, they were repealed by the clause of 
the Constitution of 186970, forbidding grants to railroads; 
and that, by reason of the same clause, the entire act of May 
18, 1873, was also unconstitutional and inoperative. 

We will not pause to discuss the first proposition, though 
it is in opposition to the ruling in Railroad v. Commissioner, 
36 Tex., supra. 

In support of the second proposition, it is urged that the 
constitutionality of the law must be tested by the Constitu- 
tion as it was on the very day that the law was adopted; 
and that, if unconstitutional then, it was absolutely void, and 
so remained, notwithstanding the amendment of the next 
day. The statute, it is said, is void, because it contemplated 
a grant forbidden by the Constitution, and attempts to pro- 
vide the means of completing such an illegal grant. 

Looking to the history of the constitutional amendment, 
we think it evident that the act objected to was passed in 
anticipation of its adoption. Says Justice Wheeler, in 
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Cain vr. The State, 20 Tex., 260: «The same Legislature is 
supposed to be actuated in all that it does by the same mind, 
spirit, and intention, and to have at all times the same gov- 
erning objects and policy. The. artificial being is supposed 
to have but one mind, and that a rational and intelligent 
mind.” Again, he says, quoting from Lord Mansfield: 
“All acts, in pari materia, are to be taken together, as if they 
were one law.” And again: “From other laws, in pari materia, 
it thus evidently appears that the real intention was contrary 
to the ‘literal import of the terms employed to express it in 
a particular part of the law.’ That intention should prevail, 
for that, in fact, is the will of the Legislature.” (Citing 9 
Bac. Abr., 240.) 

It is an evidence of the legislative expectation of a consti- 
tutional change, that, in 1871, an important act had been 
passed, in which*provision was made for substituting a land 


“ow 
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grant for the bonds of the State “when the Legislature be- 
came vested with the constitutional power so to do.” (See 
“An act to encourage the speedy construction of a railway 
through the State of Texas to the Pacific ocean,” Special 
Laws, 12th Leg., 1st sess., p. 488; also Special Laws, 2d sess., 
12th Leg., p. 94.) 

Whilst there is no such express declaration in this statute, 
we think it evident that the Legislature had in view an ap- 
proaching time when it would be empowered to make land 
grants to railroads. The object and intention, where plainly 
discernible from the provisions of the statute, or of other 
statutes, prevails over the strict letter. (Brooks v. Hicks, 
20 Tex., 667.) “The court, if possible, will give the statute 
such a construction as will enable it to have effect.” (Cooley’s 
Const. Lim., 184.) “It is a well-settled rule of construction, 
that when the language of a legislative act is susceptible of 
two constructions, one in accordance with, the other in vio- 
lation of the Constitution, the Legislature intended to use 
the language in a constitutional sense, and not in a sense 
that would violate the Constitution they were sworn to sup- 
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port.” (Grand Rapids Co. v. Jarris, 30 Mich., 323.) This 
statute is susceptible of a construction that obviates the con- 
stitutional objection made. If the clause in the law which 
reads, “any lands hereafter granted in any manner to any 
of said companies or corporations for any such object,” be 
construed as if it read, “any lands granted. to companies 
after the adoption of the pending amendment of the Consti- 
tution,” it would but express what we think might, from the 
surrounding circumstances, and to avoid nullifying the law, 
be held to be implied. 

We know of no rule forbidding legislation looking to the 
contingency of a constitutional change, at least when the 
consummation of that change rests with the Legislature alone. 
(Cooley’s Const. Lim., 114+117, and references; Brig Aurora 
v. U. S., 7 Cranch, 382; Bull v. Read, 13 rratt., 78; State v. 
Parker, 26 Vt., 357; Peck v. Weddell, 17 Ohio, N. 8., 271; 
State v. Kirkley, 29 Md., 85.) 

But, beyond question, the leading object of the law was 
constitutional. That object, as declared in the title, and as 
apparent on the face of the act, was to set apart one half of 
the public domain for the support of public schools. The 
manner in which this object is sought to be accomplished is 
by requiring, as was required by former laws, all land certifi- 
cates heretofore issued, as well as those hereafter issued, to 
any railroad company, of any nature whatever, for internal 
improvements or any other object, “to be located in alternate 
sections,” and by reserving the even-numbered sections for 
the school fund. If the clause that follows as to lands “ here- 
after granted” be unconstitutional and be rejected, there is 
still left the body of the law, comprehensive enough in its 
terms to require all land certificates thereafter issued to such 
companies to be alternate certificates. There would seem to 
be no difficulty in striking out the clause objected to; for that 
which remains is complete in itself, and capable of being exe- 
euted in.accordance with the apparent legislative intent. 
(Cooley’s Const. Lim., 178.) 
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Under charters granted before the adoption of the Con- 
stitution of 1869-70, railroads were receiving and would 
continue to receive certificates. The act operates on all cer- 
tificates thereafter issued, and attempts to accomplish in 
regard to them the single and constitutional object of contin- 
uing in force the system of alternate surveys, and setting 
apart the even sections for the public school fund. Rejecting 
the clause in regard to future grants, sufficient remains to 
accomplish the object. 

We do not think it material to inquire whether the statute 
revives the former acts referred to or not. There is enough 
in the act itself to fix the character of the certificates intended. 

At the time the appellant’s charter was granted, we hold 
that there was in force a general law which required the cer- 
tificates to railroads to be in “alternate sections, which cer- 
tificates may be located and patented on any of the public 
domain of this State, according to the general law on the 
principle of alternate sections.” (Spec. Law of 1875, 84; 
Id., 64, 109, 113; Spec. Laws of 1874, 45-85.) 

With the express legislative declaration, that these require- 
ments were supposed to be in accordance with the general 
law, their insertion must be regarded as a mere precaution. 
It may be noticed also that, in at least two instances, that 
Legislature saw fit to authorize the issuance of unincumbered 
certificates, “ and in each case the act expressly negatives the 
obligation to locate alternate sections for the State.” (Act 
for relief of International R. R. Co., 1 Spec. Laws of- 1875, 
69; Act to encourage the construction of canals and ditches 
for navigation and irrigation, Gen. Laws of 1875, 77.) 

We think that the act incorporating this railroad com- 
pany was passed with reference to the system of locating and 
surveying railroad certificates which had long been in force, 
and that it was the legislative intent to conform to that sys- 
tem, and thereby preserve uniformity in the amount and 
character of the bounty extended. 

It may be remarked that the charter to appellant is not by 
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any means the only charter granted by that Legislature, 
which is silent as to the character of the certificates granted. 
The judgment of the District Court, refusing the writ of 
mandamus, is affirmed. 
AFFIRMED, 


[Associate Justice Moore dissenting. ] 


WHitFIELD CuaLk v. 8. H. Darpen, Comprroxusr, &c. 


1. MANDAMUS—HEADS OF DEPARTMENTS.—The District Court has no 
power over the Comptroller in the discharge of the duty imposed 
on him, as one of the heads of departments, under the Constitution. 

2. PENSIONS—REPEAL OF LAW.—It is competent for the Legislature 
to repeal a pension law. Such repeal is not retroactive or retro- 
spective legislation ; it however has the effect of revoking the grant 
of pension as to all claims save where an interest had been per- 
fected in the claimant. 

3. REPEAL OF PENSION LAW.—The absolute repeal of such law left 
unfinished applications without any tribunal to pass upon them. 


AppeEsL from Travis. Tried below before the Hon. E. B. 
Turner. 

September 19, 1876, Whitfield Chalk brought suit in the 
Travis District Court against 8. H. Darden, Comptroller of 
the State of Texas, asking for a writ of peremptory man- 
damus, to compel that officer to issue to plaintiff a pension 
certificate as a Mier prisoner, under an act granting pen- 
sions to the Santa Fe and Mier prisoners, &c., approved 
April 21, 1874. 

The petition set out plaintiff’s application for a pension 
made to the comptroller on January 25, 1871, asking a 
pension under the act of August 13, 1870, granting pensions 
to Texas veterans. The affidavits showed that Chalk was « 
member of Pearson’s company, and was in the battle on the 
25th, and was surrendered at Mier, but escaped the follow- 
ing night. 
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By amended petition, a copy of the discharge of Chalk from 
that service, and of his pay account, from the comptroller’s 
office, were made exhibits. 

It was alleged that the comptroller refused to issue the 
pension certificate upon this application. 

The defendant excepted to the petition, (1) because the 
District Court has no authority to direct his action in this 
behalf, in the discharge of his official duty; (2) because his 
judgment upon the application being exercised on the appli- 
cation in refusing it, was exhausted, and his decision was 
final, subject to no appeal or revision; and (3) because the 
law under which the application was made has been repealed. 

In answer, defendant denied that Chalk was a “ Mier pris- 
oner,” as contemplated in the act granting pensions; insisted 
that by the repeal of the act granting pensions, his power to 
act upon the applications pending at its repeal was taken 
away. 

On the trial, the facts alleged in the petition were estab- 
lished by the testimony. The court overruled the various 
exceptions, but rendered judgment refusing the mandamus. 
From this judgment Chalk appealed. 


John Dowell, for appellant. 
H. H. Boone, Attorney General, for the State. 


Goutp, Associate Justice.—We are of opinion that the 
writ of mandamus was properly refused— 

1. Beeause the court had no power over the comptroller 
in the discharge of the duty imposed on him, as one of the 
heads of department, under the Constitution. 

2. Because, if the appellant was a Mier prisoner within the 
meaning of the act of April 21, 1874, he had no vested right 
in the bounty of the State; but it was competent for the 
same authority which proposed to give, “to revoke before 
any interest was perfected in the donee.” The repeal of the 
law was not retroactive or retrospective legislation. (De 
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Cordova v. City of Galveston, 4 Tex., 479; Dale v. Governor, 
3 Stew., (Ala.,) 387; Butler v. Palmer, 1 Hill, 8329; Cooley’s 
Const. Lim., 383; Hamilton v. Flynn, 21 Tex., 715.) 

The law authorizing the pension having been repealed, the 
comptroller was left without authority to act, and the writ of 
mandamus was properly refused. 

The judgment is affirmed. 

AFFIRMED. 





Jacosp Linn v. Marra Le Compre. 


1. PRACTICE—MOTION FOR A NEW TRIAL.—While it is competent for 
the District Court to entertain a motion for new trial after two days 
from the judgment, at the same term, yet its refusal to grant a 
new trial on such motion will not be revised, unless when clearly 
wrong. 

2. PRACTICE.—Unless it be made to appear that counsel for an absent 
party were forced to trial, where the absent party claims the benefit 
of a consent to postpone, in motion for new trial, in support of the 
action of the court it will be inferred that his counsel went volun- 
tarily into the trial. 

3. LIEN UPON. LAND BY LEVY OF EXECUTION.—A contract for the sale 
of land, whether executory or an absolute conveyance, not recorded, 
is void as to a creditor who, by levy or otherwise, acquires a lien on 
the land without notice; and when the creditor, in the exercise of 
his rights, has the land sold, the purchaser at the sale is protected 
through the rights of the creditor, although the purchaser had notice 
of the facts at the time of the sale. 


AprEAL from Bexar. Tried below before the Hon. George 
H. Noonan. 

Adele Le Compte, December 11, 1860, brought trespass to 
try title against Jacob Linn, for a lot in the city of San An- 
tonio. Pending the suit, plaintiff sold to her sister, Maria 
Le Compte, who thereafter prosecuted the suit as plaintiff. 

The defendant set up title to the lot under a sherifi’s sale, 
under a judgment in favor of one A. Fretillier and against 
Jesus Perez, through whom plaintiff claimed title 
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The evidence showed an unrecorded contract for the sale 
of the lot in question, of date March 11, 1858, between 
Jesus Perez and Le Compte de Watene, and transfers down 
to plaintiff; also a deed from Perez to Adele Le Compte, 
(plaintiff,) of date June 1, 1860. 

The defendant exhibited a sheriff’s deed, of date June 5, 
1860, under a levy made May 11, 1860, upon the lot, as the 
property of Perez. It was proved that defendant had notice 
of plaintiff’s title on the day of the sheriff’s sale. 

October 21, 1873, verdict was rendered for the plaintiff. 
The defendant, on the same day, filed a motion for a new 
trial, because the verdict was contrary to the evidence and 
charge of the court. On the 25th of October, the motion 
was overruled and notice of appeal given. 

At the same term, November 19, the defendant filed an 
application to set aside the order refusing a new trial, and 
again asking that a new trial be granted. The application 
was accompanied by the affidavit of the defendant and sev- 
eral others, to the effect that in a conversation had between 
defendant and an attorney for the plaintiff, it was understood 
by defendant that the case had been postponed, and on that 
account he had not been in attendance on the court, nor had 
he in attendance the witness Perez, whose testimony was 
material. Perez’s affidavit was also filed, attacking the trans- 
action in which he had made deed to the lot, on the Ist of 
June, 1860, under which plaintiff claimed, &c. The version 
of the conversation given by plaintiff’s attorney, resisting 
the motion, was different. 

This motion was also overruled, and the defendant, Linn, 
appealed. 


Waelder § Upson, tor appellant. 
Bethel Coopwwood, for appellees, 


Gou.p, Associate Justice.—The second motion for new 
trial was made more than two days after judgment; and 
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whilst it was competent for the court during the term, for 
good cause shown, to hear and grant such a motion, its re- 
fusal to grant it will only be revised when clearly gvrong. 
(Puckett v. Reed, 37 Tex., 309; Wood v. Wheeler, 7 Tex., 
16.) 

It appears that the appellant was misled without design, 
and under circumstances which leave him open to the charge 
of being himself negligent. It further does not appear that 
his counsel was forced to go to trial; and in support of the 
action of the court, it would be inferred that his counsel weut 
into the trial voluntarily. Whilst the second application for 
new trial, in its other features, was not without merits, it would 
be difficult to say that the court clearly erred in refusing to 
grant it. 

But we are of opinion that the court erred in refus- 
ing to grant the first motion for new trial, on the ground 
that the evidence was insufficient to support the verdict. 
Certainly, the executory contract between Perez and Watene 
was not more efficacious to place the land beyond the reach 
of the creditors of Perez than an absolute conveyance would 
have been. In either case, if the instrument is not recorded, 
it is void as to a creditor who, by levy or otherwise, acquires 
a lien on the land without notice; and when the creditor, in 
the exercise of his rights, has the land sold, the purchaser at 
the sale is protected through the rights of the creditor, 
although the purchaser had notice of the facts at the time of 
the sale. (Grace v. Wade, 45 Tex., 522; Paschal’s Dig., art. 
4988.) 

An examination of the statement of facts, and of the 
charge of the court, shows that this case was tried on the 
mistaken view of the law, that notice to the purchaser at the 
time of sale was sufficient. to supply the failure to have the 
bond or contract recorded. There was evidence of such 
notice given at the sale; but there was no evidence whatever 
charging the judgment creditor with notice at the time his 
lien was acquired, to wit, the time the execution was levied. 
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This was an essential fact, which it was necessary for the 
plaintiff to establish, to make out a case entitling him to a 
verdict; and because of this fundamental defect in his evi- 
denee, the court should have granted a new trial. 
For this error, the judgment is reversed and the cause 
remanded. 
REVERSED AND REMANDED. 





VICENTA EDMONDS ET AL. V. LAURA SHEAHAN. 


1. CONFEDERATE MONEY.—A co-surety, who discharged a judgment 
by paying it in Confederate money, can maintain an action for con- 
tribution against the other surety. 

2. SAME.—The value of the Confederate money, at the payment, with 
interest, was the amount which such payment would entitle plaintiff 
to recover; not the amount of the judgment discharged. 


Apprat from Bexar. Tried below before the Hon. George 
H. Noonan. 

June 7, 1867, Vicenta Edmonds, joined with her husband 
and Manuel Ytuni Castille, brought suit against William B. 
Jaques, alleging that on December 18, 1852, Ira L. Hewitt, for 
use, &c., obtained a judgment in the District Court of Bexar 
county, against the administratrix of the ancestor of plaintiffs 
and said Jaques, for $1,773 and interest, costs, &c., as sureties, 
and that on October 24, 1862, plaintiffs being sole heirs, &c., 
paid off said judgment, then amounting to $3,168.95; that 
the said Jaques was equally liable with their ancestor on said 
debt, and that he was liable to one half of the said judgment 
so paid off and satisfied; judgment for half of said judgment, 
with interest from its payment, was asked. 

Pending the suit, the defendant died, and his daughter and 
sole legatee, Laura D. Sheahan, was made party. She is also 
executrix, with power to administer, without control of the 
Probate Court. 
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The defendant pleaded that the judgment was obtained by 
fraud, the court having had no jurisdiction over said Jaques, 
and that the payment of the judgment by plaintifis was made 
in Confederate States treasury notes, and so no action would 
arise, Xe. 

On the trial it was shown that the payment was made by 
plaintiffs, as alleged, but made in Confederate money. 

The plaintiffs offered testimony as to the value of Confed- 
erate money at the time of the payment, but the testimony 
was excluded. 

The court instructed the jury, “if you believe that plaintifis 
made the payment alleged in their petition in Confederate 
money, such payment constitutes no claim against the de- 
fendant.” 

The jury found a verdict for defendant; and motion for 
new trial being overruled, plaintifis appealed. 


S. G. Newton and W. B. Leigh, for appellants. 
Waelder 4 Upson, for appellee. 


Goutp, AssocraTE J ustice.—The charge of the court, deny- 
ing to the plaintiff any recovery for a payment made in 
Confederate money, is not in accordance with the law as held 
in the later decisions of this court. This error in the charge 
entitles plaintifis to a reversal of the judgment. (Matthews 
v. Rucker, 41 Tex., 636.) 

It was error, also, for the court to refuse to hear testimony 
as to the value of the Confederate money paid in satisfaction 
of the judgment. The amount which the plaintifis were en- 
titled to recover of their co-surety was regulated by what 
they actually paid, and not by the amount of the judgment 
discharged. If they paid off the judgment with Confederate 
money, the value of that Confederate money, when paid, con- 
stituted the basis of plaintifts’ claim. They could not specu- 
late in the debt to the disadvantage of their co-surety. (1 
Leading Cases in Equity, p. 156, and references; Tarr vt. 
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Ravenscraft, 12 Grattan, 642; Edgerly v. Emerson, 3 Foster, 
555; The Bank of Mobile v. Robertson, 19 Ala., 798.) 
REVERSED AND REMANDED, 





Jacos Ex.u.rorr’s Apm’r vy. Davip R. MrrcHett ET AL. 


1. BURNETT’S COLONY.—The rule for determining the north boundary 
of Burnett’s colony, as given in Elliott v. Mitchell, 28 Tex., 109, ap- 
proved. 

2. LAND GRANTS ON LINE OF COLONY.—A grant situated on or near 
the line of Burnett’s colony, and issued by George Antonio Nixon, 
commissioner for said colony, and outside its limits, as ascertained 
by measurement, (the boundary lines never having been deter- 
mined,) would not, on that account, be void for want of power in 
the commissioner to extend the title. 

3. LAND OFFICE MAPS.—The tailure in the officers of the land office to 
delineate upon the maps in the office a grant on file in its archives, 
would not affect such grant in favor of a subsequent location, upon 
which a patent had been issued. 

4, LIMITATION—BOND FOR TITLE.—A title bond, whether the pur- 
chase-money be paid or not, save as against the vendor, is title, or 
color of title, if connected with the sovereignty of the soil, under 
which a defendant may maintain his defense under the statute of 
limitation of three years. 

5, LIMITATION—BREAK IN THE POSSESSION.—A break in the occu- 
pancy between tenants,of a month’s duration, will not be considered 
an abandonment of the possession, neither is such break material, nor 


will it destroy the continuity of a possession, otherwise complying 
with the requisites of the statutes of limitation. 
(Associate Justices MoorE and GouLpD, having been of coun- 
sel, were disqualified. This fact was certified to the Governor, 
who appointed Charles 8. West and William M. Walton 
special justices for the trial and determination of this cause.) 
Special Court: Roserts, Chief Justice ; West and WAL- 
ton, Associate Justices. 


Apprat from Navarro. Tried below before:the Hon. F. 
B. Wood. 


The facts are given in the opinion. 
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No brief for appellants came to the reporters. 


C. M. Winkler, for appellees, cited Lambert v. Weir, 27 
Tex., 359; Kimbro v. Hamilton, 28 Tex., 560; Overton ». 
Crockett, 12 Tex., 523; Whitehead v. Foley, 28 Tex., 14; 
Angel on Lim., 417, 418, 427, 428; Johnson »v. Irvine, 3 
Serg. & R., 290; Jackson v. Howe, 14 Johns., 405; Doe v. 
Thompson, 5 Cowen, 371; Doe v. Campbell, 10 Johns., 475; 
Gonzales v. Ham, 6 Serg. & R., 291; Farley v. Lenox, 8 
Serg. & R., 392. 


R. Q. Mills, also for appellees, 


©. 8. West, Specrat Justice.—This suit was instituted in 
June, 1852, against twenty-five defendants, for two leagues 
of land. By compromise and settlement, however, the num- 
ber of defendants has been reduced to two, and the contro- 
versy as to the land has been narrowed down to less than 
two thirds of a league. 

The present appellees are the executors of Solomon Van 
Hook, one of the original defendants, who died pending this 
suit, and Jubilee L. McKinny, also one of the original de- 
fendants. 

The appellees did not rely on the statutory plea of “not 
guilty,” but set up four grounds of special defense. 

1. That the plaintiff’s title, a grant of a league of land 
made to Rachel Leach on the 27th of October, 1835, by 
George Antonio Nixon, commissioner, to extend titles to 
Burnett’s colonists, was void for want of authority in that 
officer to make it, because the land lay beyond the limits of 
the colony. 

2. That the defendants were innocent purchasers, in good 
faith, and for a valuable consideration, without notice from 
the State, under junior patents, because the Leach league was 
not placed on the maps of the county until after the issuance 
of the patents under which the appellees claim. 
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3. That the grant is void, for uncertainty in its calls, and 
is incapable of identification on the ground. 

4. The statutes of limitation of three and five years were 
also relied upon. 

I. With regard to the first defense, it will suffice to say, 
that it was based upon the conclusion that the proper mode 
of ascertaining the boundaries of Burneit’s colony was to 
begin the survey of it at the public square of the town of 
Nacogdoches, and run thence north 24° west fifteen leagues; 
thence south, 78° west to the west bank of the Navasota 
river; and that, run in this manner, the league of land in 
suit would lie fifteen or eighteen miles north and beyond the 
limits of the colony. 

On this point, however, this court held, when this case was 
before it at a former term, (Elliott v. Mitchell, 28 Tex., 109,) 
that this was not the proper mode of running the lines of the 
colony, and laid down the proper rule. 

Applying the rule thus laid down to the evidence in the 
ease now before us, it seems reasonably certain that this 
league was within what was recognized and generally under- 
stood to be the boundary of Burnett’s colony; and even if 
it were made to affirmatively appear that it was not precisely 
within these boundaries by actual measurement, yet, as the 
lines and boundaries of the colony were never actually run 
on the ground, under the decision of this court in Hamilton 
v. Menifee, 11 Tex., 749, on a similar question, we would 
still hold that the title to that league was not void, under 
these circumstances, for want of authority in the officer 
issuing it. 

If. In support of their second defense, the appellees relied 
upon the fact, proven by them, that the Beach league had 
never been delineated upon any map of the General Land 
Office until the year 1854, several years after the date of the 
patents under which they held. 

The evidence discloses the fact that the original title to the 
Beach league was filed in the General Land Office as early as 
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1838, and that it still remained on file there. In Byrne », 
Fagan, 16 Tex., 393, this court held that if the original title 
was on tile in the General Land Office, the mere failure of 
the officials, whose duty it was to delineate the surveys on 
the proper maps of the county, to do so, could not prejudice 
the rights of the owner. 

In the case at bar it appears that the Beach league was not 
delineated, because there was a dispute as to its proper loca- 
tion. In the case last cited, the court say: “An owner 
might believe his lines to be correctly delineated, at least as 
much so as is required under the general law of the land, 
and as is usual under old titles in other parts of the State; 
and relying on his ability to trace his lines and identify his 
lands when required to support his title, he might well refuse 
to ineur the expense of a resurvey, and his failure or refusal 
could not impair his ultimate right. If, from such failure, 
the grant was not delineated on the county map, the Com- 
missioner of the General Land Office might regrant the land; 
but in the controversy between the two titles, the elder grant, 
if capable of identification, must prevail over the junior 
patent.” (Musquis v. Blake, 24 Tex., 466; Wilson v. Wil- 
liams, 25 Tex., 65.) 

Under this decision, it is plain that, in a ease like the pres- 
ent, the older grant will not fail because not on the map, if it 
be capable of identification. 

Ill. The evidence as to the location of the grant in this suit, 
and the identity of its lines, is quite voluminous. It is not 
necessary to notice it further than to say that the proof ad- 
duced on the trial was sufficient to identify and locate the 
grant; and if the verdict of the jury rested upon that issue 
alone, the judgment would not be reversed. 

IV. Such, however is not the case. There was still the de- 
fense of the statute of limitations. 

The evidence fully sustained this defense, both under the 
three and the five years’ statute, in favor of the appellee 
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McKinny, holding under the James Powell one third of‘a 
league certificate and patent. 

As to the remaining defendants, who are the executors of 
Solomon Van Hook, the evidence in support of this defense 
is substantially as follows: On January 20, 1838, the County 
Court of Fort Bend county issued a genuine headright certif- 
icate for one third of a league to Wiley Powell, under which 
the land was surveyed the same year, and the field-notes and 
certificate returned to the General Land Office in 1841. On 
the 19th of June, 1846, Wiley Powell sold this certificate and 
survey to B. L. Ham, and executed to him a bond for title, 
in the usual form. On the 12th of June, 1848, a patent was 
issued to Wiley Powell, and on the 25th of October follow- 
ing, Powell, in accordance with the terms of his bond, exe- 
cuted a deed for the land in suitto Ham. On March 25, 
1850, lam sold three hundred and twenty acres, by metes 
and bounds, out of the southwest corner of the Wiley Powell 
survey, to J. L. Carroll. In August, 1851, Ham contracted 
to sell to Joseph Duncan, one of the original defendants in 
this suit, fifty acres, by metes and bounds, including all 
Ham’s improvements on the Wiley Powell survey, giving 
him his title bond, and Duncan moved on the land in Janu- 
ary, 1852, and obtained a deed from Ham on the 2d of 
August, 1853. On February 4, 1852, Ham sold the balance 
of the survey to Solomon Van Hook. 

The title to the three hundred. and twenty acres above 
mentioned was in Carroll when this suit was brought, but he 
was not a party to it; and though the record discloses the fact 
that Van Hook, in October, 1856, pending this suit, pur- 
chased Carroll’s land, and now holds it, yet the title to these 
three hundred and twenty acres was not passed upon in this 
suit at all, Carroll never having been a party to it. 

The facts necessary to be stated as to the possession of the 
Wiley Powell survey are as follows: In the summer of 1846, 
Ham took possession of the Wiley Powell survey, and in the 
spring of 1847, he had a field on it containing from nine to 
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eleven acres, and the proof is ample that he held it through 
tenants, controlling and enlarging his field continuously, until 
January, 1852, when, as before stated, he sold the fifty acres, 
including all the improvements, to Duncan, and the follow- 
ing month the remainder to Van Hook, who immediately 
went into possession under his purchase, there being only an 
interval of a month between the possession of Duncan and 
that of Van Hook. 

Under this state of facts, the appellant’s counsel asked the 
court to charge the jury that a bond for title does not estab- 
lish such title, or color’of title, as will enable its holder to 
plead limitation, unless it is shown by proof that the purchase- 
money has been paid. In the same connection, he also asked 
the court to charge the jury, that if Ham sold to Duncan that 
portion of the Wiley Powell survey embracing the only im- 
provements in the tract, before the three years had expired 
after the date of the deed from Powell to Ham, (or of the 
bond and proof of payment of the purchase-money,) and 
Duncan took possession under such sale, then the possession 
of Duncan from that date would not inure to the benefit of 
Ham or others claiming under him. 

Both of these instructions were refused. 

Ham held under a bond for title, in the usual form, from 
Powell, and his possession was in accordance with his con- 
tract with Powell. His possession, whether he had paid the 
purchase-money or not, was adverse to the appellant's title, 
and to all others except Powell, and the question as to 
the payment of the purchase-money could only become 
important in a contest between Ham and Powell. If Ham 
had paid the purchase-money, he could, under his bond, and 
proof of the payment, defeat a recovery of the possession by 
his vendor. (Newsom v. Davis, 20 Tex., 419; Vardeman v. 
Lawson, 17 Tex., 10.) As long as the title remained in 
Powell, Ham’s’ possession under the bond was, for all prac- 
tical purposes, the same as Powell’s possession; and it is 
wholly immaterial whether he held by bond or by lease, 
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since he held under the patent to Powell, and in hostility to 
the title of the appellant. It was sufficient for him to claim 
the benefit of his possession under that title. 

In Searborough v. Arrant, 25 Tex., 131, this court, in 
speaking of a bond for title similar to the one now under 
consideration, says: “Such a bond is regarded and treated 
in this State as a species of title to land. It is anthorized to 
be recorded, and its registration shall be taken and held as 
notice to all subsequent purchasers, of the existence of sucl 
bond or contract. An action of trespass to try title may be 
maintained on it. (Miller v. Alexander, 8 Tex., 36.) It is 
an equitable title to the land, subject to the conditions ex- 
pressed in the bond, or implied from the nature of the con- 
tract.” 

We think that this instruction was rightly refused. Nor 
was there any error, under the facts proven, in refusing the 
other instruction asked, as to the effect of Ham’s sale of all 
his improvements to Duncan. The evidence shows that 
Duncan went into immediate possession of the fifty acres 
sold to him, and that Van Hook took possession, under his 
deed from Ham, of the remainder, a month later, so that, in 
point of fact, the possession under the title of Powell was 


shown to be continuous and unbroken from the summer of 


1846 to the date of the filing of the suit, with the exceptiou 
of an interval of one month, when that part of the Powell 
survey sold to Van Hook was unoccupied. This short in- 
terval cannot be construed into an abandonment of the pos- 
session. It, no doubt, grew out of the change of ownership. 
In Whitehead v. Foley, 28 Tex., 15, this court, speaking 
of the effect upon limitation of an interval of five months, 
when the premises were unoccupied, says: “A short and 
temporary vacation of the premises is the ordinary, and, fre- 
quently, the unavoidable incident of a change of tenants.” 
Such temporary vacation must very frequently result, also, 
from a change of owners, and, where it is for a period as 
short as in this case, ought not to be held to have destroyed 




















452 Lockuart v. LYTLE. [Austin Term, 





Statement of the case. 





the continuity of the possession. The fact that the posses- 
sion for a part of this period was held under a bond for title, 
instead of under an absolute deed, does not alter its character, 
so far as the appellant is concerned. 

_ Under the proof, both of the defendants made out a good 
defense, under the statute of limitations; and there being no 
error in the charge of the court, or in its action in refusing 
the instructions asked, the judgment is affirmed. 


AFFIRMED. 





W. A. Locxuart v. Sam Lytte. 


1. PARTNERSHIP EXPENSES.—<An action for contribution of expendi- 
tures incurred by a partner for the use of the partnership, without 
going into a settlement of the partnership accounts, cannot be main- 
tained, at least, without a special agreement, or a separation of the 
transaction from the partnership accounts. 

2. PARTNERSHIP—LIMITATION.—A petition by one partner, alleging 
the proposed duration of a partnership, but showing that the mat- 
ters passed into the hands of 2 receiver before the close of the agreed 
term, and seeking recovery against another partner, on partnership 
account, and filed more than two years after the date the partnership 
matters passed into the hands of the receiver, will be held barred by 
limitation. 


Error from Medina. Tried below before the Hon. J. J. 
Thornton. 

This was a suit brought October 8, 1873, by Lockhart against 
Sam Lytle, alleging that there had been a partnership between 
plaintiff and the defendant, in raising sheep, in the county of 
Bandera, the same being a flock of about five thousand; that 
the said flock was put into the possession of one Bryce Little, 
who was to keep them till the expiration of the partnership, 
the 2d December, 1870; that in July, 1869, Little left the 
sheep, notifying Lytle of his intention; that Lytle refused to 
take charge of them, whereupon the plaintiff took them, about 
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the beginning of July, 1869, and carried them to his home 
in Bexar county; that he spent on the sheep from that time, 
inclusive of some back bills, till 1st December, 1869, $1,094.56, 
(for which he gave a bill of particulars.) and that his personal 
services in taking care of the sheep from July until Decem- 
ber 1, 1869, when the sheep were turned over to a receiver, 
appointed by the court at said Lytle’s instance, were worth 
$100 per month; that all the said outlay was necessary, and 
the cost reasonable; and that defendant had refused to give 
said herd of sheep any attention. Judgment was asked for 
one half the amount so expended, and one half the value of 
plaintiff’s labor for four months, as alleged. 

The defendant demurred, and urged by special exception 
that the petition on its face showed that the cause of action 
occurred more than two years before the suit was filed. 

The exception was sustained, and judgment final rendered 
for the defendant. Plaintiff, by writ of error, brought up the 
case for revision. 


W. B. Leigh, for plaintiff in error. 
Walton, Green & Hill, for defendant in error. 


GouLp, AssoctaTe Justice.—The petition seeks to recover 
contribution for certain expenditures of money and labor by 
a partner, for the use of the partnership, without going into 
a settlement of the partnership accounts; and the authorities 
are that such a suit cannot be maintained, at least not with- 
out showing a special agreement, or a separation of the trans- 
action from partnership accounts. (Collyer on Partnership, 
sec. 284; Parsons on Partnership, 286; 1 Story’s Eq., see. 
664.) 

Further, if the petition be held to state a cause of action, 
it shows an indebtedness accruing more than two years be- 
fore suit brought, and the exception setting up the defense of 
limitation was properly sustained. 

The averments of the petition do not show a partnership 
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actually continued until within two years of the commence- 
ment of suit, but, on the contrary, it is the legitimate infer- 
ence from those averments, that the partnership was dissolved 
more than two years before suit. 
The judgment is affirmed. 
AFFIRMED. 





Newton Taytor v. W. F. Harrison. 


1. DISCUSSED.—Registration laws discussed. 

2. SAME—NorIce.—The record of a deed duly acknowledged or proved 
for record is, by the statute, notice to subsequent purchasers and 
creditors, of such facts as they would have learned from the record, 
had they examined it. 

3. SAME.—Such notice does not extend to facts which, by an examina- 
tion of the record, a prudent man might have been put upon in- 
quiry to ascertain, and which were not contained in the record. 

4. REGISTRATION.—The record of a deed duly exeeuted and recorded, 
without the authentication, is imperfect. The authentication is a 
necessary part of the record. Such omission is fatal to the effect of 
the registry, and such imperfect record is not notice. 

5. BONA FIDE PURCHASER.—A bona fide purchase may be made from 
an heir or from an administrator. 

6. QUIT-CLAIM DEED.—The absence of a covenant of warranty does not 
constitute a conveyance a guit-claim. 

7. Rogers v. Burchard, 34 Tex., 453,discussed and limited. 

8. CONSTRUCTION OF DEED.—To ascertain whether a deed be a quit- 
claim merely, all the facts may be looked to, to show whether the 
deed be a release of claim to, or a conveyance of the land, &c. 


Error from Collin. Tried below before the Hon. W. H. 
Andrews. 

This was an action of trespass to try title, brought by W. 
F. Harrison against Newton Taylor and Peter R. Wallis, for 
500 acres of land, part of the H. R. survey of Thomas Jouett, 
in Collin county. The case was submitted on the following 
agreed statement of facts: 

“Tt is agreed in this case that Thomas Jouett received a 
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patent to the land in controversy, which was a part of his 
headright, on the 18th day of February, 1845, and that 
Thomas Jouett transferred the said land, on January 22, 
1846, by deed of general warranty, for $738, as consideration 
paid, in which he was joined by his wife Mary Jouett, to V. 
B. Sims, and that said deed was filed on the same day for 
record, and (except the acknowledgment of the grantors) was 
recorded in book B of Fannin county records, and was duly 
indexed, At that time, Collin county was not organized, 
but was a part of Fannin. That indorsed on said deed is the 
following: Filed and recorded in Book B, p. 328, January 
22,1846. Attest, R. W. Lee, Clerk C. C., F. Co. 

« But the acknowledgment of Thomas Jouett and wife to 
said deed, which is in proper form, was not recorded, but the 
balance of the deed was. 

“That afterwards, Sims, by deed with general warranty, 
transferred said land to W. Matherson, and Matherson to 
plaintiff. Both of the last two deeds are recorded in the 
county recordsof Collin county. 

“The defendants claim the lands in controversy by a deed 
from Mary F. Beale, administratrix of the estate of Thomas 
Jouett, executed to E. Thomas Watson, June 30,1856; said 
land was sold under and by virtue of an order of the County 
Court of Fannin county, on the petition of the administra- 
trix, to pay the debts of the estate, for the sum of $250, The 
sale was duly confirmed by the court, and the title made to 
Watson by the administratrix. It is admitted that Watson 
paid the purchase-money above named; said Watson trans- 
ferred the land by deed without warranty to the defendants. 
It was admitted that the orders of the court, in reference to 
the sale and confirmation of said land, were regular. The 
deed from the administratrix to Watson was recorded in 
Collin county records February 9, 1857; and from Watson 
to Taylor, March 13, 1857. 

The court gave judgment for plaintiffs, and Taylor and 
Willis brought the case by writ of error to this court. 
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Throckmorton, Brown ¢ Bro., for plaintiffs in error. 


Bledsoe ¢ Head, for defendant in error.—The only question 
in this case is, can an administrator sell a greater interest in 
Jand than his intestate had? It will be remembered that the 
deed in the case at bar from Jouett, the intestate, was recorded 
in the proper county, except the acknowledgment; and if the 
court should determine that the fact that the neglect of the 
clerk to record the acknowledgment would defeat the record 
of the balance of it, notwithstanding such clerk had certitied 
on the deed that it was “duly recorded,” we still think that 
the plaintiff in error who purchased from the administrator 
of Jouett acquired no title. (Rodgers v. Burchard, 34 Tex., 
441.) A vendee ata judicial sale (as an executor’s or ad- 
ministrator’s) takes only such interests as the debtor or deced- 
ent actually had. (Dwight v. Newell, 3 Comst., 185; Love 
v. James, 4 Watts, 473; Osterman v. Baldwin, 6 Wall., 117.) 
Nor can such grantee be regarded as a “bona fide” purchaser 
for a valuable consideration without notice. (Smith’s Heirs v. 
Bank of Mobile, 21 Ala., 124; Farrer v. Patton, 20 Mo., 81.) 

The deed of an administrator, being a quit-claim deed, and 
only conveying such interest as the decedent had, the pur- 
chaser is certainly taxed with notice of all outstanding claims, 
whether they be recorded or not. This case is stronger than 
those cited above ; for the purchaser could, by consulting the 
records, have been put upon inquiry at least. 


Moore, Associate J ustice.—It is the evident purpose of the 
registration laws to protect creditors and purchasers against 
fraud and imposition by vendors and their prior creditors, as 
well as to protect and secure the latter against fraudulent 
combinations and contrivances between the owners of real 
estate and third parties, after incumbering or parting with 
their title or interest in it. The first of these objects is in- 
tended to be effected by requiring that all bargains, sales, 
and other conveyances whatsoever, of any lands, tenements, 
and hereditaments, whether made for passing any estate of 
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freehold or inheritance, or for a term of years; and all deeds 
of settlement upon marriage, whether land, money, or other 
personal things, shall be settled, or covenanted to be left or 
paid, at the death of the party, or otherwise; and all deeds 
of trust and mortgages, though valid and binding as between 


the parties and their heirs, and as to all subsequent purchas- 


ers with notice thereof, or without consideration, shall, never- 
theless, be void as to all creditors and subsequent purchas- 
ers for valuable consideration without notice, unless duly 
acknowledged or proved, and lodged with the clerk, to be 
recorded, as required by law. ‘The record is accomplished 
by making such instruments, when duly proven and recorded 
as provided by the statute, operate as constructive notice to 
creditors and subsequent purchasers, of such facts as they 
would have learned from the record, if examined. But pur- 
chasers and creditors are only charged by construction with 
notice of the facts actually exhibited by the record, and not 
with such as might have been ascertained by such inquiries as 
an examination of the record might have induced a prudent 
man to make. Hence, it is a well-established rule, that the 
registration of deeds or instruments, required by law to be 
recorded, will not operate as constructive notice, unless they 
have been acknowledged or proved, as prescribed by law. 
(Work v. Harper, 24 Miss., 517; White v. Denman, 1 Ohio 
St., 110; Bishop v. Schneider, 46 Mo., 472.) And while it is 
a conclusion of law which cannot be disputed, that subse- 
quent purchasers and creditors are charged with notice of all 
the facts shown or exhibited by the record, it has never been 
held that they were bound or affected by a record which does 
not give notice of a valid conveyance of the property in 
question, but merely gives information which, if in fact com- 
municated to such creditor or purchaser, might have been 
reasonably sufficient to put him upon inquiry, though had 
such inquiry been made, the existence of a prior incum- 
brance, not properly recorded, might have beech ascertained. 
It is therefore held, that a deed not properly acknowledged 
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or proved for record, although in fact duly executed, will 
not operate as notice of such deed; and though it may have 
been duly proved or acknowledged for record, if, in some 
material respect, it has been improperly recorded, the same 
result follows from such omission, and the record will only 
give notice of the existence of such an instrument as that 
exhibited by it. (Terrell v. Andrew County, 44 Mo., 309; 
Beekman v. Frost, 18 John, 544; Sanger v. Craigue, 10 Vt., 
555; Jennings v. Wood, 20 Ohio, 266; 2 Wash. on Real 
Prop., 139.) 

And unless there is such a record as the statute prescribes, 
it certainly does not furnish notice to parties subsequently 
dealing with the vendor of the former incumbrance or con- 
veyance. At the time the deed under which the plaintiff 
claimed the land in controversy in this case was registered, 
the statute required that the acknowledgment or proof of the 
execution of the instrument to be recorded, should be certified 
by the officer before whom it is taken or made upon such 
instrument, and that such certificate should become a part of 
the record. The deed which has given rise to this, as regis- 
tered, does not purport to have upon it this certificate. And 
though a certificate, as prescribed by the statue, was, in fact, 
indorsed upon the deed, this essential portion of its proper 
registration was entirely omitted. The deed, therefore, was 
not properly recorded, and creditors and subsequent purchas- 
ers are not chargeable with notice of it, by reason of such 
defective record. 

But appellee insists, that although the deed from the original 
grantee of the land, under which he deraigns his title, may 
not have been properly recorded, still appellant is in no way 
benefited by reason of such defect, Ist, because he derives 
his title under a subsequent sale of the land by the adminis- 
trator of the original grantee, who had sold it, previous to his 
death, to appellee’s vendor, and consequently had no title to 
or interest in the land which could descend to or vest in his 
heirs, or that could be administered upon or sold by his 
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administrator for the payment of his debts; and, 2d, if this 
is not a sufficient answer to appellant’s claim, appellee further 
maintains, that as the deed from the administrator, under 
which appellant deraigns his title, is merely a quit claim, he 
will be held to have purchased with notice of the prior unre- 
corded deed. (Rodgers v. Burchard, 34 Tex., 453.) 

In response to the first of these objections, it will suffice to 
say, that we see no reason why a purchaser from the heirs or 
representatives of the vendor, if he purchases and pays for 
the land, without actual or constructive notice of the previous 
sale, is not as fully within the spirit and equity of the statute 
as a second purchaser from the vendor himself. And so it 
has been heretofore held by this court, (Love v. Berry, 22 
Tex., 378,) in accord, as we think, with the general current 
of decisions elsewhere upon the subject. (See Youngblood 
v. Vastine, 46 Mo., 239, reviewing the cases, and overruling 
the case of McCamant v. Patterson, 29 Mo., 110, cited in 
Rodgers v. Burchard, 34 Tex., 453.) 

Preference is not given to the second vendee, or to a 
purchaser under execution, because there is any title or inter- 
est in the land remaining in the vendor, after he has once 
sold and conveyed it, but simply because it is a rule of public 
policy, prescribed by statute, for the protection of innocent 
parties against fraud. 

Creditors, as has been frequently held, are as clearly pro- 
tected by the statutes upon this subject as purchasers. And 
certainly we can see no reason for holding that they lose the 
preference given them over the negligent purchaser who fails 
to have his deed recorded, because the creditor is forced to 
go into the Probate instead of the District Court to collect 
his debt, or because the land is sold by the administrator, 
instead of the sheriff. 

The second objection urged by appellee, if applicable to the 
case, is, we think, a much more embarrassing question. 

In the case of Rodgers v. Burchard, 34 Tex., 453, it was 
said by the court that an absolute deed, though unregistered, 
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passes the entire title of the grantor, and leaves nothing to 
descend to his heirs; and that a subsequent purchaser from 
such heirs acquires nothing, That though a subsequent deed, 
made on a valuable consideration, and without notice of a 
prior unregistered conveyance, takes precedence of the un- 
registered deed, yet this principle only prevails when both 


parties claim under the same grantor, and not where one of 
them claims from the heir and the other from the adminis- 
trator; and there are, no doubt, respectable authorities sup- 
porting this view of the subject. But I respectfully suggest 
that it seems to me, if both parties claim from or trace their 
title to the same grantor, and there are no supervening 
equities, this brings them within the rule prescribed by tlie 
statute and recognized by the decisions. But whether this 
is the case or not, there is certainly a broad distinction be- 
tween a sale by the heirs in their own right and one by an 
administrator, in his representative character, under an order 
of court, for the payment of debts. If the rights of the 
creditors are superior to those of the vendee holding by an 
unregistered deed, and as, unquestionably, a purchaser from 
the administrator holds in privity with the original vendor 
as fully as a purchaser under like circumstances from the 
sheriff, there can be no good reason to uphold the title of the 
one and to deny that of the other. That the latter is within 
the protection of the statute, is not now an open question in 
this court. (Ayres v. Duprey, 27 Tex., 593; Grace v. Wade, 
45 Tex., 522, and subsequent cases.) 

In the case of Rodgers v. Burchard, the court also held 
that a quit-claim deed conveys only such right, title, or inter- 
est as the grantor had at the time the deed is made, and that 
a party claiming under such deed cannot be deemed a bona 
Jide purchaser of any greater interest than his grantor then 
had. Upon the facts exhibited by the record before the 
court, and with the qualification or explanation given in the 
subsequent case of Harrison v. Boring, 44 Tex., 255, we 
think there is no valid objection to the decision of the court 
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upon this branch of the case; though, without observing the 
distinctions pointed out in the latter case, the opinion in the 
first of these cases might be supposed to warrant a broader 
application of the rule announced than the court probably 
intended it should have. 

The principle announced in Rodgers v. Burchard, as held 
in Harrison v. Boring, is only applicable “to quit-claim deeds, 
in the strict sense of that species of conveyances,” and where 
its legal import is “a quit claim, or deed of release of all one’s 
right, title, and interest,’ which is not intended, and does 
not purport to convey an absolute right to land, without cov- 
enants of warranty, as contradistinguished from a conveyance 
of the title or chance for title which the grantor may be sup- 
posed to have. Whether a deed is of the one character or the 
other, is not to be determined merely by an omission of the 
covenant of general warranty of title, but may be inferred 
“not only from the terms of the deed, but from the adequacy 
of the price given, and other circumstances attending the 
transaction” calculated to show the real intent and purpose 
of the instrument. 

The difficulty in the proper disposition of this case is, that 
the meager statement of facts upon which it was by agree- 
ment submitted to the court below, does not sufficiently en- 
lighten us in regard to the “circumstances attending the 
transaction,” to enable us to draw a satisfactory conclusion as 
to the import and proper construction of the deed from the 
administrator. We are unable to say what was the charac- 
ter of claims for the payment of which the sale was ordered ; 
or that the creditors for whose benefit the sale appears to 
have been made were within the protection of the statute; or 
that the purchaser was without actual notice of the prior 
deed; or whether or not the price at which the land was sold 
indicates a sale of the land or a mere claim or chance of title 
to it. In the case as now presented, we are left to draw our 
conclusions from the bare order of the court for the sale of 
the land; its sale by the administrator; the confirmation of 
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this sale by the court, and a deed by the administrator, as we 
must infer, in the usual form. These meager facts do not 
justify us in saying that this was not a sale of land, but of the 
chance or claim of title which the estate may have had to 
it. The fact that the deed given the purchaser does not con- 
tain a covenant of warranty, is of but little significance, when 
it is remembered that the administrator cannot bind the estate 
by such covenants. 

But while this is the conclusion to be drawn, as we think, 
from the statement of facts, it is not sufficiently clear and 
satisfactory to induce us to render a judgment upon it with- 
out giving the parties an opportunity of showing, if they are 
able to do so, the real character of the transaction, especially 
as the case was decided in the court below before the decision 
of the case of Harrison v. Boring by this court. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED, 





W. A. Taytor v. D. E. Snow. 


1, EXECUTION SALE—NULLITY.—A sale of property under execution, 
after the death of the defendant, is only relatively void. ‘The title 
acquired by such sale cannot be maintained against the administra- 
tor or parties acquiring title under and through the administration. 

2. SALE UNDER VOID OR VOIDABLE JUDGMENT-—HOW ATTACKED.— 
Such sale may be avoided by any party having an interest in the 
property, if he should seek to do so in the proper time and manner. 
It cannot be set aside where there has not been and cannot be an 
administration upon the estate, in a collateral proceeding, upon 
grounds going to the validity of the judgment, rather than of the 
execution. 

3. JUDGMENT—COLLATERAL ATTACK.—The fact that the defendant 
died before the rendition of the judgment under which the execu- 
tion sale was made, is a matter attacking the judgment; andina 
collateral proceeding, when interposed to defeat an action of tres- 
pass to try title for land sold on‘such execution, will not defeat the 
action. 
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Apprat from Hamilton. Tried below before the Hon. John 
P. Osterhout. 
The facts are given in the opinion. 


James C. Walker, for appellant, cited and discussed Paschal’s 
Dig., art. 25; Freem. on Judg., 126, 131, 134,330; Thouvenin 
v. Rodrigues, 24 Tex., 477; Selin v. Snyder, 78. & R., 166; 
Farr v. Ladd, 37 Vt., 156; Aultman v. MeLean, 27 Iowa, 
129; Penobscot R. R. Co. v. Weeks, 52 Me., 456; Morgan 
v. Burnett, 18 Ohio, 535; Segee v. Thomas, 3 Blatch., 11; 
DeVuindre v. Williams, 31 Ind., 444; Westervelt v. Lewis, 2 
McL., 511; Riley v. Waugh, 8 Cush., 220; Hahn v. Kelley, 
34 Cal., 391; Sharp v. Brunnings, 35 Cal., 528; Lawler v. 
White, 27 Tex., 250; Coit v. Haven, 30 Conn., 190; Nash v. 
Church, 10 Wis., 312; Richards v. Skiff, 8 Ohio St., 586; 
Gemmell v. Rice, 13 Minn., 400; Beech v. Abbot, 6 Vt., 
586; Matter of Clark, 3 Denio, 167; Williams v. Stewart, 
3 Wis., 773; Fletcher v. Holmes, 25 Ind.,458; Dunn v. Pipes, 
20 La. Ann., 276; Bradford v. Bradford, 5 Conn., 127; Gates 
v. Preston, 41 N. Y., 113; Green rv. Hamilton, 16 Md., 317; 
Mills v. Alexander, 21 Tex., 162; Rorer on Judic. Sales, 72, 
and note; Bohanan v. Hans, 26 Tex., 445; Moke vr. Brack- 
ett, 28 Tex.,446; Lawler r. White, 27 Tex., 253; Grignon v. 
Astor, 2 How., 340; McMullen v. Guest, 6 Tex., 275; Butter- 
worth v. Kinsey, 14 Tex., 500; Wilson v. Zeigler, 44 Tex., 
660; Kegans v. Allcorn, 9 Tex., 34; Grassmeyer v. Beeson, 
13 Tex., 530; Kitchen v. Crawford, 13 Tex., 520; Foot v 
Stevens, 17 Wend., 483; Grassmeyer v. Beeson, 18 Tex., 753; 
Giddings v. Steele, 28 Tex., 755; Wychev. Clapp, 45 Tex., 546; 
Hancock v. Metz, 15 Tex., 205; Coffee v. Silvan, 15 Tex., 
354; Castro v. Illies, 22 Tex., 479; Andrews v. Richardson, 
21 Tex., 287; Boggess v. Howard, 40 Tex., 153; Owen v. 
Navasota, 44 Tex., 521; Dewes v. Head, 3 Pick., 142; Har- 
vey v. Richards, 1 Mason, 381; Garrett v. Gaines, 6 Tex., 441; 
Ellis v. Rhone, 17 Tex., 182; Glavecke v. Tijirina, 24 Tex., 
672; DeLeon v. Owen, 3 Tex., 154; Moke v. Brackett, 28 
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Tex., 446; Hurt v. Horton, 12 Tex., 285; Wardrup v. Jones, 
23 Tex., 489; Dean v. Nelson, 10 Wall., 172. 


Sleeper, Jones § Kendall, for appellees. 


Moorg, Assoctate Justice.—Appellant, as well as the ap- 
pellees, claims to deraign title to the land in controversy in 
this suit, from Claiborne A. Johnson, to whom it was pat- 
ented, July 17, 1845. 

Appellant, who was plaintiff in the court below, claimed 
to have acquired his title through a deed from the sheriff of 
Bell county, dated December, 1851, to James A. Graves, as a 
purchaser at an execution sale, by virtue of a judgment ren- 
dered by the District Court of Bell county—in which county 
said land was then situated—at its Spring Term, 1857, in 
favor of James A. and Mary Graves, his wife, adm’r, Xc., 
against said Johnson; while appellees deraign their title 
through a deed dated May 11, 1857, but not recorded until 
June 1, 1871, from Elizabeth A. Johnson, the mother, and 
sole heir of said Claiborne A. Johnson, the grantee of the 
land, and as whose property it had been previously sold by 
the sheriff under said execution. 

On the trial of the case, the court instructed the jury, if 
they believed from the evidence that Claiborne A. Johnson 
was dead at the time suit by said Graves and wife was com- 
menced, the District Court of Bell county acquired no juris- 
diction of the subject-matter in litigation; that any judgment 
rendered against a dead man, without making his legal rep- 
resentatives parties, was void; that an execution issued upon 
such judgment, and all proceedings under it, would be also 
void, and could not be the foundation of a title to the land, 
and in such event the jury should find a verdict for the 
defendants. 

Evidently this charge of the court is in direct conflict with 
the law upon the subject, as settled by the repeated decisions 
of this court. (Grassmeyer v. Beeson, 18 Tex., 753; Mills v. 
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Alexander, 21 Tex., 154; Thouvenin v. Rodrigues, 24 Tex., 
468 ; Rodriguez v. Lee, 26 Tex., 32; Bohanan v. Hans, 26 
Tex., 445; Moke v. Brackett, 28 Tex., 443; Giddings v. 
Steele, 28 Tex., 732.) And as there can be but little doubt, 
when the record is examined, that it must have had a con- 
trolling influence with the jury in returning a verdict for 
appellees, unquestionably the judgment must be reversed, 
unless it plainly appears, looking to the entire record, that 
appellees should have recovered a judgment, had the instrue- 
tion given the jury in this particular been altogether unexcep- 
tionable; and if appellant had recovered a judgment in the 
court below, it should be reversed by this court, because not 
supported or warranted by the evidence. 

And such, appellees insist, the record shows, is manifestly 
the fact in this case; for, conceding it is said that a judg- 
ment cannot be impeached in a collateral action, by proof 
that the,person, for or against whom it is rendered, died 
before its rendition, and that such judgment is valid and 
binding until avoided by a direct and appropriate proceed- 
ing for this purpose,—still, as property cannot be sold on exe- 
cution issued on a regular and valid judgment, after the 
defendant’s death, and even where an execution is previously 
issued during the life of the defendant, it is abated by his 
death, and property upon which the judgment operates as a 
lien cannot thereafter be sold by the sheriff by authority of 
such execution, it must follow, as appellees maintain, that 
there is manifestly as fatal a defect in appellant’s title to the 
land for which he sues, as if the judgment from which the 
execution comes should be held to be an absolute nullity, and 
incapable, as the jury were told, of serving as the foundation 
foratitle. For, say appellees, if it is conceded that judgments 
of courts of record, upon principles of public policy, and on 
account of the sanctity and respect in which their proceed- 
ings are held, cannot be controverted or impeached in a col- 
lateral proceeding, they insist that these principles are inap- 
plicable, and cannot be invoked in support of an execution, 
30 
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or other process, to enforce or carry into effect such judg- 
ment, or to uphold and maintain, as valid and binding, acts, 
otherwise invalid, done under and in obedience to their com- 
mands. . 

There is no question that, in many cases, it has been held, 
if the defendant dies after judgment, and before execution 
has issued, that land of the decedent cannot be sold under an 
execution on such judgment until it is revived against the 
heirs. And even where the defendant dies after the execu- 
tion has issued, and though it may have been levied, such 
execution, as is held by many courts will nevertheless abate, 
and the judgment must be revived before it can be enforced 
by process. And with us, it has been long since decided, 
that by the provisions of our probate laws, no execution can 
ordinarily issue against the administrator, or personal repre- 
sentative of a party against whom a judgment for money has 
been rendered. And though an execution is in the hands of 
the sheriff, and has been levied, if the defendant dies, the 
authority of the sheriff to sell under the execution is imme- 
diately at an end. (Conkrite v. Hart, 10 Tex., 140; Chand- 
ler v. Burdett, 20 Tex., 42; MecMiller v. Butler, 20 Tex., 
402.) 

But we are not prepared to say that either of these cases 
to which we have referred sanctions so broad an application 
of the principle insisted upon by appellees, as claimed by 
them in support of this judgment. Unquestionably, where a 
defendant dies before the satisfaction of the judgment, our 
statutes require that its payment must be enforced through 
the probate court, and in the manner prescribed for the set- 
tlement of the estates of deceased persons, and not by execu- 
tion. And if execution should issue against the defendant 
after his death, or his property be sold by the sheriff on an 
execution previously issued, it would be irregular and invalid. 
And such sale might, with propriety, be said to be void, 
because it has an inherent vice, for which it may be avoided, 
and held for naught, at least for the purposes of the adminis- 
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tration, and at the instance of those interested in the proper 
application of the property of the decedent to the discharge 
of his just liabilities. It may also be said that such sale is 
void, because it will be so declared when the irregularity or 
error which renders it so is shown by the proper parties, and 
in the proper time and manner, (Pearsoll v. Chapin, 44 
Penn. 8t., 9,) just as a judgment, having the like vice, will 
be held void when its error is pointed out in the proper man- 
ner for invoking the action of the court upon it. But we 
cannot agree that a sale of property under an execution, 
apparently valid and regular upon its face, should be held, 
under all circumstances and as to all persons, absolutely 
instead of relatively void, and that it shall be treated as in 
every particular totally null and without effect, because the 
party against whom it issued died previous to the day of sale. 
Certainly, neither of the cases to which we have been referred, 
unless it is that of Conkrite v. Hart, give countenance to 
such conclusion. 

The case of Chandler v. Burdett merely decides that a 
venditioni exponas will not issue against the legal representa- 
tive of the defendant to sell land upon which an execution 
had been levied previous to the defendant’s death. In Mec- 
Miller v. Butler, the vice in the execution and sale was 
shown, and the sale set aside upon terms. The case of Conk- 
rite v. Hart is too meagerly stated by the reporter to jus- 
tify any very positive conclusion as to the sense in which 
“the ambiguous word void” was used, or intended to be 
understood by the court. Although the opinion is certainly 
expressed in strong and emphatic language, we can scarcely 
think that the court intended to lay down a rule broad 
enough to cover the present case. But if so, we think we 
shall act more in consonance with right and justice, and 
more in conformity to the spirit of subsequent decisions, in 
holding that, while a sale of property under execution after 
the death of the defendant is relatively void, and that the 
title acquired by the purchaser at such sale cannot be main- 
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tained against the administrator, or parties acquiring their 
title under and through the administration, and that such 
sale may be avoided by any party having an interest in the 
property, if he should seek to do so in the proper time and 
manner,—this cannot be done where there has not been, and 
eannot be any administration upon the estate in a collateral 
proceeding in the manner and upon the facts alleged, and as 
here sought, upon grounds going to the validity of the judg- 
ment itself, rather than the execution. It is not pretended 
that anything has occurred subsequent to the judgment to 
prevent the issuance of the execution, and its satisfaction by 
the seizure and sale of property as therein ordered. The 
fact or matter relied upon to show that the purchaser un- 
der the execution got no title to the property sold by the 
sheriff, occurred previous to the rendering of the judgment, 
which, in a collateral proceeding, as we have seen, cannot be 
impeached or annulled. But this, in effect, would seem to 
be done, if it is held that in a like character of proceeding 
the execution issued in obedience to, and in conformity with 
the very terms of the judgment, will be treated as absolutely 
null and void, on proof of the occurrence of such fact an- 
terior to the date of the judgment, and which, if it be heard 
and considered, would annul the judgment. 
The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





W. G. Water v. Frank Epmonps. 


IDENTITY OF NAME—PRESUMPTION IN FAVOR OF JUDGMENT.—Suit 
was instituted against two defendants. One accepted service of 
citation. On the other, citation was served by the sheriff. The 
name of the defendant accepting service and of the sheriff was the 
same: Held, On error, in the absence of testimony, it will not be 
presumed, from the identity of name, that the sheriff was the same 
person who, as defendant, accepted service. A judgment by de- 
fault against both defendants in such case affirmed. 
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Error from Erath. Tried below before the Hon. J. P. 
Osterhout. 


H. H. Neill, for plaintiff in error. 
No brief for defendant in error came to reporters. 


Roperts, Carer Justice.—This is a writ of error from a 
judgment by default, rendered in favor of Edmonds against 
W. A. Jenkins, the principal, and W. G. Waller, the surety 
on the note sued on. It is assigned as error that W. G. 
Waller, who was the surety, and who had waived the service 
of process, was the same W. G. Waller who, as sheriff of 
Erath county, served the original citation on the principal, 
W. A. Jenkins, 

The record presents no evidence of this fact, except the 
similarity in the initial letters of the given name and the sim- 
ilarity of the surname, as they appear in the petition, and in 
the return of the sheriff on the citation which was served upon 
W. A. Jenkins. 

As against the correctness of the judgment rendered, the 
court will not presume that W. G. Waller, the sheriff, was 
the same W. G. Waller who was a party to the suit, as the 
question is presented in this case. They may have been 
different persons, notwithstanding the similarity in the ini- 
tials of the name, and in favor of the judgment we should 
so presume, rather than the contrary, to reverse it. 

Judgment affirmed. 

AFFIRMED. 





Cayton ERHARD ET AL. V. ASSELINE HEARNE ET AL. 


LIMITATION OF THREE YEARS.—Tlhe exemption from suit, given by 
the three years’ statute of limitations, is not lost by a temporary 
_break in the possession subsequent to the completed term of adverse 
possession ; and, without determining whether the elder title is ex- 
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tinguished, or that the matured junior title may or may not be 
abandoned, so that the holder of the elder title, on regaining his 
possession, or in a contest with one not in privity with the junior 
title, would have his rights unaffected, it is decided that the exemp- 
tion from suit given by the fifteenth section of the statute of limita- 
tions can be pleaded as a defense by one in possession in privity of 
estate, though with disconnected possession with one who had such 
three years’ possession under the statute. 


Justices Moore and Gou.p, having been of counsel, were 
disqualified. This was certified to the Governor, who ap- 
pointed Charles 8. West and Alexander 8. Walker special 
justices for the trial and determination of this cause. 


Special court. Roserts, Chief Justice; Wrst and WaAt- 
KER, Associate Justices. 


Error from Robertson. Tried below before the Hon. 
John B. Rector. 


The facts are given in the opinion. 


William H. Hamman, for plaintiffs in error, cited and dis- 
cussed 10 Barr, 385, and cases cited; Huntington v. Brinck- 
erhoff, 10 Wend., 278; Baker’s Adm’r v. Baker’s Adm’r, 
13 B. Monr, 409; Montgomery v. Caldwell, 4 Bibb, 306; The 
State v. Hankins, 6 Ired., (N. C.,) 428; Spear v. Newell, 13 Vt., 
294; Phelps v. Wood, 9 Vt., 399 ; King et al.v. The State Bank, 
13 Ark., 269; Wilson v. Marshall, 10 La. Ann., 331; Norwood 
v. Devall, 7 La. Ann., 523; Prall v. Peet, 3 La., 274; Gaines 
v. Hennen, 24 How., 568; 3 Caine, 206; 2 Salkeld, 424; 
Cook et al. v. Wood, 1 McCord, 139; Shields v. Boone, 22 
Tex., 197; Chambers v. Shaw, 23 Tex., 168; Bissell v. La- 
vaca, 6 Tex., 55; Armstrong v. Nixon, 16 Tex., 614; Martel 
v. Hernsheim, 9 Tex., 294; Tyler on Ad. Poss. and Eject., 
808; Henderson v, Kenner, 1 Rich., (8. C.,) 474; Cunningham 
v. Frandtzen, 26 Tex., 39; Mason v. McLaughlin, 16 Tex., 
24; Whitehead v. Foley, 28 Tex., 288; Republic v. Skid- 
more, 2 Tex., 266; Thompson v. Buckley, 1 Tex., 35; Engel- 
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king ». Von Wamel, 26 Tex., 469; 1 Kent, 462; 9 Bacon’s 
Ab., 240; 2 Cranch, 386, 399; Sydnor v. Palmer, 29 Wis., 
253; Stokes v. Berry, 1 Salkeld, 421; Atkins v, Horde, 1 
Burrow, 119; Davenport v. Tyrrell, 1 W. Black., 675; 2 
Greenl. Ev., 230; Beckford v. Wade, 17 Ves. Jr., 87; Thomp- 
son v. Thompson, 33 E. C. L., (6 Ad. & E., 726;) 2 Smith’s 
Leading Cases, 561; Winburn v. Cochran, 9 Tex., 125; 13 
Mich., 342; Baker v. Kelley, 11 Minn., 496; Taylor v. Miles, 
5 Kan., 515; Swickard v. Bailey, 3 Kan., 512; 5 Nev., 211; 
Perry v. Lewis, 6 Fla., 560; Townsend v. Jemison, 9 How., 
413; Scott v. Rhea, 5 Tex., 260; Newby v. Blakely, 3 H. & 
M., 57; Brent v. Chapman, 5 Cr., 361; Clark v. Hardeman, 
2 Leigh, 357; Shelby v. Guy, 11 Wheat., 371; Bird v. Lisbros, 
9 Cal., 5; Mattell v. Uncle Sam G. & 8. M. Co., 1 Nev., 200; 
Stanley v. Earl, 5 Litt., 283; Ogden v. Saunders, 12 Wheat., 
348; Smoot v. Wathen, 8 Mo., 524; 13 Mo., 341; 16 Mo., 280; 
McElmoyle v. Cohen, 13 Pet., 327; Kelly v. Jackson, 6 Pet., 
631; Greenleaf v. Birth, 6 Pet., 311; Den v. Sinnickson, 4 
Hals., 152; Foust v. Ross, 1 Watts & Serg., 506; Hunter v. 
Cochran, 3 Barr, (Penn.,) 108; Thomas v. Wright, 9 Serg. 
& Rawle, 92; Foster v. Joyce, 3 Wash. C. C., 498 ; Jackson 
v. Schauber, 7 Cowen, 201; Jackson v. Todd, 6 John., 257, 
266; Jackson vy. McCall, 10 John., 380, 381; Jackson v. 
Harder, 4 John., 201; Jackson v. Hudson, 3 John., 386; Voor- 
hies v. Graham, 1 A. K. Marshall, (Ky.,) 233; Chiles v. Jones, 7 
Dana, 540; Perryman’s Lessee v. Callison, 1 Tenn., 509, 515; 
Peck v. Carmichael, 9 Yerger, 325; Macklot v. Dubreuil, 9 
Mo., 487; Griffith v. Dicken, 4 Dana, 562; Kessler v. M’Cona- 
chy, 1 Rawle, 447; Thompson v. Cragg, 24 Tex., 597; League 
x. Atchison, 6 Wall., 112; Osterman v. Baldwin, Id., 123; 
Williamson v. Simpson, 16 Tex., 444; Castro ». Wurzbach, 13 
Tex., 131; Marsh v. Wier, 21 Tex., 109; Smith v. Power, 2: 
Tex., 33; Winfers v. Laird, 27 Tex., 616; Cox v. Bray, 28 
Tex., 262; Hopkins v. Calloway, 7 Cold., 37; Whiteside v. 
Singleton, Meigs, 224; Ellis v. Murray, 28 Miss., 143; Ford 
v. Wilson, 35 Miss., 491; Doctor and Student, 27 ; Finch, 132; 
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Noy’s Maxims, 116, 119; 2 Arch. Nisi Prius, 318; Chol- 
mondely v. Clinton, 2 Jac. & W., 139; Incorporated Society 
v. Richards, 1 Drury & Warren, 289; 3 Blackst. Comm., 
193. 


H. D. Prendergast and Davis ¢ Beall, for defendants in 
error, cited Angell on Lim., 206, 327, 346, 484; White v. 
Latimer, 12 Tex., 62; Sawyer rv. Boyle, 21 Tex., 39; Becton 
v. Alexander, 27 Tex., 669; McDonald v. McGuire, 8 Tex., 
365; Shields v. Boone, 22 Tex., 193; Richards v. Md. Ins. Co., 
8 Cr.; 84; Cunningham v. Frandtzen, 26 Tex., 37; Pear- 
son v. Burditt, 26 Tex., 173; Porter’s Lessee v. Cocke, Peck, 
30; Hembert v. Trinity Church, 24 Wend., 586; Whitehead 
v. Foley, 28 Tex., 11; Smith v. Montes, 11 Tex., 26; Win- 
burn v. Cochran, 9 Tex., 125; Stokes v. Berry, 1 Salkeld, 
421; 1 Bur., 119; Christy v. Alford, 17 How., 601; 1 Greenl. 
Ev., 22, 24, 204,211; Hearne v. Erhard, 33 Tex., 60; Lee 
v. Salinas, 15 Tex., 497; Simpson v. McLemore, 8 Tex., 448; 
Bradford v. Hamilton, 7 Tex., 57; Martin v. Parker, 26 Tex., 
261; Paschal’s Dig., 5303; Neill v. Keese, 5 Tex., 23; Miller 
v. Alexander, 8 Tex., 36; Hunt v. Turner, 9 Tex., 385; Her- 
rington v. Williams, 31 Tex., 450. 


Watker, Spectat Justice.—The plaintiffs, who are ap- 
pellants, claim under a concession for eleven leagues, part of 
which was granted in 1830 to Antonio Manchaca, by title 
held sufficient to convey the same to his assignee, Allen Rey- 
nolds. 

The plaintiffs are the heirs of Allen Reynolds, and so de- 
scribe themselves in the proceedings, claiming his estate in 
the Manchaca grant. 

The defendants claim part of the same land, under a loca- 
tion and survey of the Dred Dawson headright league and 
labor certificate surveyed in 1839, and the field-notes with 
the certificate returned to the Land Office. 

March 6, 1840, all the heirs of Allen Reynolds, except 


‘ 
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Eliza C. Reynolds, then a minor, (afterwards Mrs. Willett,) 
conveyed their interest in this Manchaca grant to Levi 
Jones. 

Dred Dawson seems to have résided on the land from 
1834, and certainly from 1839 until his death, holding ad- 
verse possession of the land covered by his survey from 
the location of his headright, his heirs continuing the posses- 
sion; but on March 25, 1845, a partition of the land among 
his heirs was confirmed, in which partition the land in con- 
troversy—a tract of nine hundred and three acres—was set 
apart to Britton Dawson, one of the heirs of the deceased, 
Dred Dawson. 

November 20, 1851, Britton Dawson sold his interest so 
allotted to him to 8. R. Hearne, by written contract and a 
bond for title. 

Hearne entered upon the land in the latter part of 1852 
or 1853, and held adverse possession until his death; and 
the possession was continued by his legal representatives to 
the time of trial. 

Between the time of the partition of Dred Dawson’s estate, 
25th March, 1845, and the entry of Hearne in 1852 or 1853, 
there was no actual possession of the nine hundred and three 
acres in controversy, by Britton Dawson or by any one hold- 
ing under him. 

July 12, 1849, Levi Jones, by his deed of that date, sur- 
rendered his interest, reciting that he had done so in 1840. 

November 4, 1852, Mrs. E. C. Willett and her husband 
conveyed her interest in the Manchaca grant to George 
Resley. 

September 20, 1858, plaintifis brought trespass to try title 
against S. R. Hearne and others. The suit in some way was 
settled as to all of the defendants but Hearne. Pending the 
suit, several of ‘the plaintitis died, and their representatives 
continued the prosecution of the suit. Hearne also died, 
and his estate is represented by his widow, Mrs, Aneline 
Hearne, and his administrator, H. D. Prendergast. 
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The defendants pleaded not guilty, and limitation of three 
years, 

On the trial, the court instructed the jury “ that the deed 
from Harriet Reynolds and others to Levi Jones, bearing 
date 6th March, 1840, vested in Levi Jones a good title to 
all the land in controversy, * * * except the interest of 
E. ©. Reynolds, afterwards Mrs. Willett, which was not 
affected by the deed. The title conveyed by the deed of the 
6th March, 1840, was outstanding in Levi Jones on the 17th 
of March, 1841; and if Dred Dawson had had his headright 
league and labor certificate located and surveyed, * * * and 
he and his heirs successively held actual, adverse, continued, 
and exclusive possession of said league and labor of land, 
including the land in controversy, for three years next after 
the 17th day of March, 1841, under such title, then you will 
find for the defendants.” * * * 

«“ You are further instructed, that the deed from E. C. Wil- 
lett and husband to George Resley, dated November 4, 1852, 
passed and vested her title to the land in controversy * * 
in said Resley; and as said title was outstanding in said Res- 
ley at the commencement of this suit, she had nothing to 
sue for at that date, and you will find for defendants as to 
the interest in the land in controversy claimed through her.” 

To avoid the effect of the statute of limitations, plaintifis 
set up minority and coverture, and pleaded and offered in evi- 
dence the record of two suits brought by those whose estate 
they claimed, the first against said Dred Dawson, December 
14, 1841, which abated by his death in 1843, and the other 
brought in less than twelve months, September 9, 1844, 
against Britton Dawson, which, after the death of several of 
the plaintiffs had been suggested of record, was dismissed at 
the instance of Britton Dawson, April 24, 1854. 

The replication setting up these judgments was adjudged 
insufficient, and the testimony, when offered, excluded as 
irrelevant. 

The verdict of the jury was for the defendant, An exam- 
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ination of the record shows that it was sustained by the testi- 
mony upon the issues submitted by the court. 

Many errors are assigned by the appellants, but those relied 
on may be grouped under the following heads: 1, the action 
of the court upon the matters pleaded in replication to the 
statute of limitations by the plaintiffs; 2, the charge of the 
court upon the statute of limitations; 3, the charge as to 
the effect of the sale, by Mrs. Willett, of her interest to Resley ; 
and, 4, as to the admission of the evidence of the title bond 
and contract by Britton Dawson to 8. R. Hearne, as a basis 
for the adverse possession as a defense under the three years’ 
statute of limitations. 

On the trial, plaintiffs exhibited their title to Allen Rey- 
nolds, and proved heirship, and that defendants were on the 
the land claimed; also minority and coverture of parties, so 
that, with the effect sought to be given to the two suits pleaded 
as saving the rights of plaintiffs, limitation of three years 
would not run. 

The defendants, after proving their title and possession, 
read in evidence the said deed from Mrs. Harriet Reynolds 
and others to Levi Jones, and the deed from Mrs. Willet and 
husband to George Resley, as described above. 

It was seriously objected to these deeds, by plaintifis, that 
inasmuch as the titles, both that in Jones and that in Res- 
ley, were barred by adverse possession—that of Jones by 
possession of Dred Dawson from 1839, continued by his heirs 
to March 25, 1845; that of Resley by the possession of Hearne 
from 1852 or 1853 to the institution of suit’ in 1858— 
they could not be used as outstanding titles, so as to present 
a bar in favor of defendants. 

The reply to this, urged by the defendants, seems con- 
clusive—that the estate in Jones from 1840 to 1849, whatever 
it was, should have been protected by himself. While his, 
the plaintiffs could not protect it by their suits, or destroy it 
by any acts they have alleged or offered to prove. After 
Jones released to plaintiffs, they could wield his title with no 
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greater force, by reason of their minority or coverture dur- 
ing his administration of the title while it was his. As to 
their rights, they took as assignees of Jones, with nothing but 
what he could convey. Having suffered adverse possession of 
the land by Dawson and the Dawson heirs, from his purchase 
in 1840 until March 25, 1845, under the Dawson headright 
and survey, his right to sue was gone, and he could not, by 
restoring the title to the Reynolds heirs, confer the right to 
sue so lost, upon them. Not having it, he could not confer it. 

So also of the estate conveyed by Mrs. Willett and husband 
in 1852 to Resley. While title was in Resley, Hearne, under 
color of title, (if the title bond be held a transfer, such as con- 
templated in the 15th section of the statute of limitation,) had 
adverse possession until after the suit was* filed in 1858. 
Hearne’s defense, created by his possession under the statute, 
could not, by the acts of others to which he was no party,:be 
affected. The execution of deeds of any kind among the 
several claimants affected his rights in no way. 

Holding, then, as we do, that the relative strength of the 
Reynolds and Dawson titles during the period from 1840 to 
1849, must be ascertained by considering Jones as holding 
the Reynolds title, the exclusion of plea and evidence offered 
of the suits instituted, putting the possession of Dawson in 
controversy by the Reynolds heirs during that period, could 
in no way affect the Reynolds title; and the action of the 
court on these facts as pleaded, and upon the evidence when 
offered, was not erroneous. 

Holding as correct the instruction given by the court, as to 
the effect of the deed in evidence from Mrs, Willett and 
husband to Resley, passing to him her interest, and which 
was in him at the institution of the suit, the question as to 
the correctness of the court in admitting the contract of sale 
and bond for title from Britton Dawson to 8. R. Hearne, as a 
foundation for limitation, becomes unimportant. As plaintifis 
had no title: to that interest at the institution of suit, the after- 
acquired title could not support the action. 
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But we do not see but that, wpon the recognized want of 
distinction in effect, in our courts, of legal and equitable titles, 
the contract and bond for title were properly admitted as a 
transfer. As between Hearne and Dawson, it was binding, 
and evidenced a sale of the land to Hearne. (See Elliott v. 
Mitchell, decided by Special Court, June 15th, West, 8. J.) 

Disregarding, then, in the further consideration of the case, 
the interest conveyed by Mrs. Willett and her husband to 
Resley, and returning to the remaining interest in contro- 
versy, which had been vested in Levi Jones, we meet the 
remaining issue: was the Jones title in the land, at the time 
of his release to the Reynolds heirs, valid as against the 
Dawson title? This question involves the correctness of the 
instructions given to the jury by the court, and assigned as 
error. | 

Appellants insist that, owing to the interval in the posses- 
sion from March 25, 1845, to 1852 or 1853, and the non- 
occupancy by any one asserting the Dawson title at the time 
of the reconveyance by Jones in 1849, such conveyance had 
the effect of reinvesting the old title in full vigor, superior 
in right to the Dawson title; that the effect of the partition 
of the Dawson headright among the heirs of the grantee, 
wherein the land in controversy was set apart to Britton Daw- 
son, who had no occupancy thereafter, had the effect in law 
of an abandonment of the rights given to such possession, 
and which had remained upon its continuance, and that, 
upon such aLandonment, the elder title, by its own operation, 
drew to itself complete title. 

If this position be correct, the case should be reversed. 
What, then, does the statute mean? Section 15 of the stat- 
ute of limitation enacts that “every suit to be instituted to 
recover real estate, as against him, her, or them, in possession 
under title, or color of title, shall be instituted within three 
years next after the cause of action shall have accrued, and 
not afterwards.” (Paschal’s Dig., 4622.) 

Article 4604, being sec. 1 of the statute, provides, that “all 
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actions for detaining the personal property of another and 
for converting such personal property to one’s own use; all 
actions for taking away the goods and chattels of another, * 
* shall be commenced and sued within two years next after 
the cause of such action or suit, and not after.” 

To this has been given the effect of vesting title. (Wilburn 
v. Cochran, 9 'Tex., 125.) 

The maxim of the common law, (if it be a maxim,) that the 
statute could be used “as a shield for defense but not as a 
sword to assail,” is regarded as overruled “so far as the 
statute applies to personal property.” The reasoning of Judge 
Lipscomb applies as well to real estate in Texas. 

Others of the original members of the Supreme Court have 
expressed their views upon this subject. In Whecler ». 
Moody, 9 Tex., 377, Wheeler, Justice, discussing this section 
of the statute, recognizes as a principle, that title may be 
vested by its operation. 

In Horton v. Crawford, 10 Tex., 390, Hemphill, C. J., says: 
“Tt is true that possession under the fifteenth section * * * 
does not, in terms, give full title, precluding other claims, but it 
does what is equivalent: it inhibits suit unless brought within 
three years from the accrual of the cause of action.” 

In Scott v. Rhea, 5 Tex., 260, Lipscomb, J., speaking of 
such title holds, “ Her (plaintiffs’) possession, under her head- 
right, location, and survey, was long enough to give her a 
right to the extent of her claim of title, by prescription against 
the elder title of Lane.” This was in a suit by Mrs. Scott v. 
Lane. When the same case again came before the Supreme 
Court, 21 Tex., 711, Wheeler, J., delivering the opinion, as- 
sumed that the statute of three years would confer title upon 
possession under its conditions, but qualified the decision 
with the right to recede from it if found to be erroneous. 

In Cunningham v. Frandtzen, 26 Tex., 38, Roberts, Justice, 
discussed the question carefully, saying, “In fixing the dif- 
ferent periods of limitation in our statute, the Legislature 
regulated the force and effect to be given to adverse posses- 
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sion of land by the degree of merits in the title under which 
it was held and claimed, requiring the longer possession in 
proportion to the weakness of the title. Under title, or color 
of title, three years only was required, while under recorded 
deed, payment of taxes, cultivation, &., five years was re- 
quired; and, without title or deed, ten years was required. 
In the sections prescribing the five and ten years, it is ex- 
pressly provided for conferring title on the possessor, but not 
so in the section prescribing three years. In that, however, 
it is provided ‘that the right of the Government shall not be 
barred.’ From this it may be inferred that it was contem- 
plated that such possession would bar or extinguish the supe- 
rior right of others, but not that of the Government. And 
the reason why the expression that it should confer title is 
omitted in this section, may be because the possession must 
have been under title or color of title from or under the sov- 
ereignty of the soil. It need not be the best title, still it must 
be a title. And if it be the inferior title, three years’ posses- 
sion under it would simply establish it as the superior title 
from thenceforth. If it should be held that the three years’ 
possession, under color of title, does not extinguish a superior 
title in some one else not in possession, the incongruity would 
follow that nine years’ possession under title would have less 
force and effect than five years under a mere recorded deed, 
or ten years without any title at all. More than that, a pos- 
session of a league of land might be continued for fifty years, 
under color of title, and, upon the possession being discon- 
tinued, from any cause, a superior title might be asserted, 
which had lain dormant during all that time, and the posses- 
sor, for fifty years, would hold 640 acres, under the ten years’ 
limitation, without title, and lose all the balance, notwith- 
standing its possession, under color of title, for fifty years. 
This would result in not giving effect to possession in propor- 
tion to the merits or demerits of the title under which it was 
held, which, it is thought, must have been the design of the 
Legislature.” 
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This reasoning we adopt. We hold, as in Pearson v. Bur- 
ditt, 26 Tex., 173, (Roberts, Justice,) “The leading object and 
effect of the 15th section of the statute of limitations is to 
make three years’ adverse possession of land mature the in- 
ferior title, in the hands of the possessor, into the superior 
title.” 

This matured title, this exemption from suit enjoyed against 
the holder of the elder title, is not lost by a temporary break 


in the possession. It draws to itself the presumption of 


possession allowed by law to the legal title, as against the 
elder. 

Without determining whether the elder title is extinguished, 
or that the matured junior title may or may not be aban- 
doned, so that the holder of the elder title, on regaining his 
possession, or in a contest with one not in privity with the 
junior title, would have his rights unaffected, we do decide 
that the exemption from suit given by the 15th section of 
the statute of limitations can be pleaded as a defense by one 
in possession, in privity of estate, though with disconnected 
possession, with one who had such three years’ possession 
under the statute. 

We therefore hold, that upon the partition of the Dawson 
league and labor, among his heirs, March 25, 1845, when, as 
against Levi Jones, the Dawson survey, to the extent of its 
limits, had matured into the superior title, the allotment of 
the 903 acres tract in controversy to Britton Dawson did not 
have the effect of destroying the exemption from suit, or work 
an abandonment so as to destroy the superiority of the title. 
Nor was its actual occupancy necessary to accompany a deed, 
in order to convey to Hearne the same exemption from suit 
which formed part of Britton Dawson’s estate in the land 
when it was allotted to him. That the release by Jones to 
the Reynolds heirs, after his title had been superseded by 
the Dawson title, had no effect upon the validity of that title 
then existing against him; and that, in a suit by the Reynolds 
heirs, upon the tithe received from Jones, the exemption from 
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suit can be interposed in defense by Hearne, notwithstanding 
the break in the actual possession. 


The judgment, therefore, is affirmed. 
AFFIRMED. 





C. C. ALEXANDER’s Executors v. CHARLES LEwIs. 


. PARTNERSHIP—DEATH OF MEMBER.—It is competent for the mem- 


bers of a partnership to provide, by agreement, for its continuance 
after the death of one or more of its members; parties dealing with 
such partnership would be chargeable with notice of the death and 
of the terms of the agreement for continuation of the firm, so far as 
affects the estate of the deceased member. 


. SAME.—As by operation of law a partnership is dissolved by the 


death of any of its members, any agreement taking the partnership 
out of this rule must be shown distinctly and by evidence satis- 
factory. 


. SAME.—An agreement between two partners for the continuance of 


their partnership after the death of one, would not be proof of its 
existence after a new partnership was formed by taking into the 
firm another member with whom no such agreement was had. 


. SURVIVING PARTNER—ACTS OF EXECUTOR.—The acts of the sur- 


vivor in furtherance of the partnership business, with the aid and 
consent of the executors of the deceased member, would not render 
the general assets of the estate of the deceased liable for the debts 
ineurred in the partnership after the death of such member. 


. ILLEGAL CONTRACT.—** That the consideration of a draft was cotton 


which the drawer exported for the payer, under a contract with the 
Texas Military Board, in 1864, for the introduction of military stores, 
&e., into Texas, and that plaintiff delivered said cotton with full 
knowledge of the illegal business in which the drawer was engaged 
and with intent to advance the purpose thereof,’’ is a good defense 
in a suit upon such draft brought by the payee and holder. 

WITNESS—PARTIES TESTIFYING.—In a suit against executors and 
another, to fix a liability against both, the defendant cannot be 
called by his co-defendant, the executor, touching matters inhibited 
in the statute, (Paschal’s Dig., art. 6827.) 


. IMPEACHING WITNESS.—The depositions taken in another suit of a 


. Witness examined, cannot be read in evidence to impeach such wit- 
ness, unless, on his examination, his attention previously had been 
called to his declaration so sought to be introduced. 

31 
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8. PRACTICE—NON EST FACTUM.—The exclusion of a plea of non est 
factum, where there remained a plea denying the partnership 
alleged as maker of the draft sued on, is not such error as will re- 
quire revision. The denial of the partnership put plaintiff upon 
proof of the execution as against defendant. 


AppgAL from Lamar. Tried below before the Hon. W. H. 
Andrews. + 

This suit was.commenced by Charles Lewis, appellee, on 
the 24th of October, 1866, against Mary A. Alexander, exec- 
utrix, and Simon B. Allen, Samuel A. Roberts, and John N. 
Fraley, executors of the last will and testament of C. C. 
Alexander, deceased, and Josephine Alexander, executrix of 
A. M. Alexander, deceased, late partners, doing business 
under the name and style of A. M. & C. C. Alexander, and 
A. 8. Kottwitz and William Cloud, who, with said A. M. 
Alexander, constituted the firm of A. 8. Kottwitz & Co. 
The suit was upon a draft drawn by said A.M. & C. C. Alex- 
ander on said A. M. & C. C. Alexander, dated 2d of May, 
1865, and payable to the order of said Charles Lewis sixty 
days after date, for $8,529.85, and indorsed by said A. S. 
Kottwitz & Co., who wrote the name of said firm across the 
face of said draft, and, by an amended petition, filed 27th of 
December, 1867, W. B. Knox was made a defendant as a 
partner of said A. M. & C. C. Alexander. 

The case was tried by the District Court, on the 31st of 
August, 1869, when the court sustained the demurrer of the 
defendants, dismissed the suit, and rendered judgment against 
plaintiff for costs; from which judgment plaintiff appealed to 
this court, when the judgment of the District Court was 
reversed and the cause remanded on the 17th of April, 1871. 
The case is reported in 34 Tex., 608. 

This cause was again tried in the District Court, on the 6th 
of January, 1872, when judgment was rendered for plaintiff 
for the sum of $12,971.02, with interest at eight per cent. per 
annum, and costs of suit against the executrix and executors 
of C. C, Alexander, and the administrator de bonis non of A. 
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M. Alexander (who was made a party pending suit) and W. 
B. Knox. The court, being advised that the estate of C. 
©. Alexander was being administered out of court, ordered 
that execution be issued against the estate of C. C. Alexander, 
as well as defendant Knox, and that, as to the estate of A. 
M. Alexander, the judgment be certified to the District Court, 
where administration was pending, for observance and pay- 
ment. 

From this judgment the executors of C. C. Alexander 
appealed. 

The facts are stated in the opinion. 


W. B. Wright, and Hancock, West 4 North, for appellants, 
cited, 1 Greenl. Ev., secs. 462, 463; Gould v. Norfolk Lead 
Co., 9 Cush., 338 ; Com. v. Hawkins, 3 Gray, 463; Tucker rv. 
Welsh, 17 Mass., 160; Titus v. Ash, 4 Foster, 319; Cook v. 
Brown, 34 N. H., 460; Hedge v. Clapp, 22 Conn., 622; Rob- 
inson v. Hanley, 31 Vt., 443; Kay v. Fredrigal, 3 Barr, 221; 
Paschal’s Dig., art. 1442; Tarpley v. Poage, 2 Tex., 146; 
Parr v. Johnston, 15 Tex., 297; Barnett v. Logue, 29 Tex., 
289; Compton v. Western Stage Co., 25 Tex. Supp., 67; 
Stacy v. Ross, 27 Tex., 5; Wells v. Moore, 15 Tex., 522; 
Lewis v. Alexander, 34 Tex., 608; Kottwitz v. Alexander, 
34 Tex., 689; Whitis v. Polk, 36 Tex., 602; Coppell v. Hall, 
7 Wall., 543; Hanauer v. Doane, 12 Wall., 342; Thomas v. 
City of Richmond, 12 Wall., 349; Bishop v. Honey, 34 Tex., 
252; Kottwitz v. Alexander, 34 Tex., 689; Texas v. White, 
7 Wall., 700; Lightfoot v. Tenant, 1 Bos. and Pull., 551; 
Langton v. Hughes, 1 Maule and Selwin, 593; Roquemore +. 
Alloway, 33 Tex., 461; Converse v. Miller, 33 Tex., 216; 
U. 8. v. Gurney, 4 Cr., 341; U. 8. v. Linn, 1 How., 104; 
U. 8. v. Beard, 5 McLean, 441; Stephens on Pl., 143, 144; 
Arrington v. Sneed, 18 Tex., 135; Aubert v. Maze, 2 Bos. 
and Pull., 371; Booth v. Hodgson, 6 Term, 405; Knowles v. 
Haughton, 11 Ves., 405; Bartle v. Coleman, 4 Pet., 184; 
Burwell v. Mandeville, 2 How., 560; Bissett on Part., 83; 
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Troubat on Part., 533; 3 Kent, 58; Cross v. Everts, 28 Tex., 
524; Horn v. Lockhart, 17 Wall., 571; Lasere v. Rocherau, 
17 Wall, 437; University v. Finch, 18 Wall., 106; The 
Confederate Note Case, 19 Wall., 558; MeQuiddy rv. Ware, 
20 Wall., 14; U.S. v. Insurance Companies, 22 Wall., 99; 
Fretz v. Stover, 22 Wall, 198; Mathews v. McStea, 1 Otto, 7. 


A. M. Jackson and E. M. Pease, for appellee, cited Jordan v. 
The State, 10 Tex., 501; Bigham & McCall v. Carr, 21 Tex., 
147; Weir v. McGee, 25 Tex. Supp., 32; 1 Greenl. Ev., sees, 
113, 462; 2 Cowen and Hill’s Notes, 760 ; Chambers rv. Miller, 
9 Tex., 237: Kneiss v. Seligman, 8 Barb., (N. Y. R.,) 449; 
3 Kent, 27; Story on Part., secs. 84, 86, 139, 196, 201; 2 
Greenl. Ev., sees. 481, 484. 


Roserts, Cuter Justice.—The principal questions in this 
case, as it was presented to the jury by the pleadings, and by 
the evidence applicable to the pleadings, that were held to 
be good, arise upon the charge of the court, which is as fol- 
lows, to wit: 

“The first charge is: ‘The court instructs you, that, if you 
believe from the evidence, that A. M. & C. C. Alexander 
were partners in a cotton enterprise, and that it was agreed 
between them that, in the event of the death of either of 
them before said enterprise should be completed, then the 
survivor should carry it on and complete it* the same as if 
both were living, and that A. M. Alexander, as such sur- 
vivor, did execute, by his agent, the instrument sued on in 
fulfillment of said enterprise, then you will find for the plain- 
tiff, against the administrator of A. M. Alexander and the 
executrix and executors of C. C. Alexander, the amount of 
this instrument, with interest at eight per cent. per annum 
from its maturity to date, in dollars and cents.’ 

«The second charge is: ‘If you believe from the evidence, 
that prior to and at the death of C. C. Alexander, said 
enterprise did exist, and that A. M. Alexander did in fact 
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continue to execute said enterprise in due course, the same 
as before, with acquiescence or consent of the executors 
and executrix of C. C. Alexander, and that said instrument 
was executed in furtherance of said enterprise, then you will 
find as directed.’ ; 

«The sixth charge is: ‘ You will find upon all the propo- 
sitions here submitted to you, according to the general rule 
in civil causes, that the preponderance of the testimony jus- 
tifies the jury in finding for the party in whose favor the 
evidence preponderates.’” 

The first charge is in accordance with the general current 
of authority. (Burwell v. Mandeville’s Ex’r, 2 How., 576, 
(U. S. R.;) Troubat on Part., secs. 532, 583 ; 3 Kent’s Comm., 
note a, p. 64.) 

Mr. Parsons seems to regard it as a stipulation in the arti- 
cles of partnership for the formation of a new partnership, 
which may or may not be acceded to by the parties concerned, 
after the death of one of the partners, rather than a contin- 

ation of the old partnership. (Pars. on Part., 2d ed., marg. 
p. 438, 459.) 

Justice Story, in the case quoted from 2 Howard, 576, 
says: “ By the general rule of law, every partnership is dis- 
solved by the death of one ofthe partners. It is true that 
it is competent for the partners to provide by agreement for 
the continuance of the partnership after such death; but then 
it takes place in virtue of such agreement only, as the act of 
the parties, and not by mere operation of law.” “ But then 
in each case the agreement or authority must be clearly made 
out, and third persons, having notice of the death, are bound 
to inquire how far the agreément or authority to continue it 
extends, and what funds it binds; and if they trust the sur- 
viving partner beyond the reach of such agreement or author- 
ity or fund, it is their own fault,” &c. 

Neither in the pleading nor in the evidence did there seem 
to be any regard paid to the distinction here taken, as to 
whether the whole estate of C. C. Alexander in the hands of 
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his exeeutors was made, by the agreement for the contin- 
uance of the partnership, responsible for the debts contracted 
by the surviving partners, or only such of his effects as were 
embarked in this particular enterprise of transporting cotton 
to Mexico for sale. 

If the responsibility, under the agreement, extended only 
to the etiects put into this enterprise, the remedy should have 
been to reach such effects, or the proceeds of them in the 
hands of the executors, and not to obtain a general judgment 
against them, binding the land and other effects of said estate 
not embarked in this enterprise. Had there been special 
exception to the allegation of plaintiff in setting up this 
agreement for the continuance of the partnership, the court 
might have required such an amendment as wonld have made 
it more certain, whether the agreement extended to fixing 
a responsibility upon all of the effects, or only upon those 
embraced in the enterprise. 

There was no charge given upon this subject, calculated 
to present any such distinction. 

The counsel for the executors asked the court to charge as 
follows, to wit: 

“If you believe from the evidence that C. C. Alexander 
was dead at the time the draft sued on was executed and 
delivered to plaintiff, then you will find in favor of the 
executors of C. C. Alexander, unless the plaintiff has proved, 
by the clearest and most unambiguous language, showing in 
the most positive manner an intention on the part of C. C. 
Alexander to render his general assets liable for debts con- 
tracted by said firm of A. M. & C. C. Alexander after his 
death,” 

This charge was designed to raise this distinction on the 
trial, and have the jury to pass upon it. The rule laid down 
in the books as to such an agreement is, that being an excep- 
tion to a general rule in the law of partnership, it must be so 
certainly’ expressed in definite terms, as that, upon a fair 
construction of it, the intention is plainly indicated that the 
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party entering into it did intend to bind his estate generally; 
otherwise it would be presumed that he intended to bind his 
effects only embarked in the business of the partnership. 
(See authorities already cited.) 

The allegations in the amended petition concerning the 
agreement are, that the enterprise for which the partnership 
was formed, as between the two Alexanders, was an entirety, 
and that, while it was yet in full force, it was agreed and 
understood that it should not be dissolved by the death of 
either of the two brothers, but should be carried on by the 
survivor as if both were still living. These allegations were 
comprehensive enough to embrace an undertaking that, in 
carrying out this enterprise, whatever was done by the sur- 
vivor should have the effect to bind the estate of the deceased, 
the same as though he had continued to live, and to partici- 
pate in it. The charge, therefore, certainly should have been 
given as requested, if it had not been burdened with the 
expletives, requiring the agreement to be proved by “the 
clearest and most unambiguous” language, showing “in the 
most positive manner” the intention of C. C. Alexander, &c. 

The true rule is, that the agreement should be alleged with 
clearness and certainty, so as to bring it safely within the 
exception to the general rule, that a partnership is dissolved 
by the death of one of the partners, which should be proved 
as alleged to the reasonable satisfaction of the jury, just as 
any other affirmative allegations, constituting a defense or 
cause of action in a civil cause. 

The first charge of the court omits any recognition of the 
new partnership, formed in November, 1864, by A. M. & C. 
C. Alexander and W. B. Knox, set out in the amended peti- 
tion, as follows, to wit: 

“This contract, entered into by W. B. Knox, of the first 
part, and A. M. and C. C. Alexander, of the second part, wit- 
nesseth, that one third of a certain contract, * * * or the profits 
accruing therefrom, made by A. M. Alexander with the mili- 
tary board of Texas on the tenth day of October, 1864, for the 
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transporting and exporting of cotton to Mexico, and of im- 
porting cotton cards for said military board, is hereby trans- 
‘ferred to the said W. B. Knox by A. M. & C. C. Alexander, 
on the following conditions, to wit: ‘The said Knox binds 
himself to furnish A. M. & C. C. Alexander with twenty-five 
thousand dollars in specie, which shall be used in carrying 
out the aforesaid contract, and the said Alexanders bind 
themselves to furnish four thousand bales of cotton in north- 
ern and eastern Texas at five cents per pound and fifteen 
thousand dollars in specie—the aforesaid amount of specie to 
be furnished within ———— days from date of this contract. 
It is agreed and understood that the aforesaid Knox is to be 
interested to the amount of one third of any and all contracts 
there may be made and entered into by the said A. M. and 
C. C. Alexander with the military board. * * * * * 

“Given under our hands and scrawls for seals this twenty- 
sixth day of November, 1864. 


«Witness : A. M. ALEXANDER, [SEAL.] 
‘Wm. Cloud. ©. C. ALEXANDER, [SEAL.] 
A. Shrenke. W. B. Knox.” [SEAL.] 


Said Knox was made a party, and alleged to have been 
one of the partners in the firm to whom the money was 
loaned to aid it in carrying out the enterprise in which it was 
engaged, for which the draft was executed to the plaintiff, 
and a recovery was sought and obtained against him jointly 
with the representatives of the other two members of said 
firm. It is not alleged that he was a party to the agreement 
for the continuance of the partnership, to take effect in the 


event of the death of one of the Alexanders. It is not per-' 


ceived how there could be a valid agreement between only 
two of the three members of the firm. For if it had 
been continued any considerable length of time, new opera- 
tions must have been undertaken, in the profits of which the 
executors of the deceased party would not have been entitled 
to their equal one-third share. In the absence of such an 
agreement on his part, upon the death of one of the Alex- 
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anders, the partnership would have been dissolved as to him 
as well as to the others. (Bissett on Part., marg. p. 83.) And 
if he and the survivor had continued in any new operations, 
beyond the acts necessary to wind up the old firm, it would 
have been in effect the formation of a new partnership be- 
tween the survivors, whether it was entered into by formal 
articles of partnership or not. 

The second charge of the court was clearly erroneous. 

It assumed that the general assets of the estate of C. C. 
Alexander were subject to the payment of this draft, if «A. 
M. Alexander, as survivor, did, in fact, continue to execute 
said enterprise, the same in course as before, with the acqui- 
escence or consent of the executrix and executors of C. C, 
Alexander, and said instrument was executed in furtherance 
of said enterprise,” although there was no agreement for the 
continuance of the partnership, after the death of one of the 
partners. We cannot presume that C. C. Alexander did not 
have other effects not embraced in this enterprise. Indeed, 
his will showed that he had. His executors could not bind 
this property, by a participation in the business, after the 
death of their testator, though they might thereby have ren- 
dered themselves personally responsible. There was some 
evidence tending to show that John U. Fraley, one of the 
executors, did aid, to some extent, in carrying on the business 
of this enterprise, after the death of C. C. Alexander; and, 
therefore, this charge was not merely abstract and imperti- 
nent, but had reference sufficiently to the facts in proof to 
render it a material error in the case. 

This draft sued on may have constituted such a liability 
against the survivor as would have entitled the plaintiff to 
the equitable remedy of following the assets of the partnership 
into the hands of the executors of C. C. Alexander, if there 
found, whether there was an agreement for the continuance 
of the partnership or not, or whether the business of the en- 
terprise was continued, with the acquiescence and consent of 
the executors of C. C. Alexander, or not, 
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Another error, material to be noticed in reference to another 
trial of the case, is, in the ruling of the court, upon the ex- 
ceptions of the plaintiff to that part of the answers of the 
defendants which set up the illegality of the draft on account 
of its consideration being “for services rendered, money 
loaned, and cotton sold by said Lewis to A. M. Alexander, 
with a full knowledge of the objects of the partnership, and 
with the intent to aid the purpose thereof;” it being further 
alleged that the object and purpose of the partnership were 
to carry out cotton to Mexico, and to bring back cotton cards, 
army stores, and munitions of war, under a contract with 
the military board of Texas, alleged to have been organized 
in aid of the Confederate States, in the war against the United 
States. And, in the last amended answer, it was alleged that 
C. C. Alexander made a contract with said military board, 
to transport cotton to Mexico, and bring back military stores, 
&c., to be used in the war against the United States, and as- 
sociated with him A. M. Alexander, and had him appointed 
agent of the military board, and that the “consideration of 
said draft was cotton which the said A. M. Alexander 
exported for said plaintiff, under said contract with the mili- 
tary board, and that plaintiff delivered said cotton with full 
knowledge of the illegal business in which said A. M. Alex- 
ander was engaged, and with the intent to advance the pur- 
pose thereof.” 


There can be no question but that: these allegations, if 


proved, were amply sufficient to establish the illegality of the 
transaction, according to the decisions of the Supreme Court 
of the United States and of this State, as previously made on 
that subject. (The State of Texas v. White, 7 Wall., 700; 
Hanauer v. Doane, 12 Wall., 342; Whitis v. Polk, 36 Tex., 
602.) 

It is contended by appellee that these allegations were not 
sufficient, because it is not alleged that the cotton sold was 
ever used for the said illegal purpose, or taken out of the 
State in pursuance to the purpose for which it came into the 
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hands-of A. M. Alexander. The pleadings do not bear out 
this position, and if they did, the authorities cited do not 
seem to require it as essential in establishing the illegality 
of the transaction. There has been no effort in this case to 
investigate and bring to light the facts relating to the opera- 
tions of the military board practically, or the objects of its 
creation, or to draw any distinction between the importation 
of cotton cards, (Which was the expressed object of this part- 
nership,) and the importation of military stores, and therefore, 
in this case, there is no reason for examining into the grounds 
of the decisions upon this subject that have been here cited. 

The testimony of W. B. Knox was offered by the executors 
of C. C. Alexander, and excluded by the court upon the ex- 
ceptions of plaintiff, that Knox is a party to the suit, and the 
executors will be affected by the result of the suit, Ke. 

Knox is a party defendant to this suit as a partner of 
the deceased Alexanders, and was directly interested with 
their representatives in defeating a recovery of the plaintiff. 
The question, whether his deposition was rightfully excluded, 
must depend upon the construction to be given to the act that 
will be found in the laws of the Twelfth Legislature, second 
session, chapter 104, page 109. The second section of that 
act is in the following words, viz: ‘In actions by or against 
executors, administrators, or guardians, in which judgment 
may be rendered for or against them, neither party shall be 
allowed to testify against the other as to any transaction with, 
or statement by the testator, intestate, or ward, unless called 
to testify thereto by the opposite party, or required to testify 
thereto by the court.” (Paschal’s Dig., art. 6827.) 

His being a party is no objection to his evidence. (Pas- 
chal’s Dig., art. 6826.) 

It would seem that, as he is sued on a joint contract with 
the executors in the same suit, to allow him to give evidencé 
for them in relation to transactions with or statements by their 
testator would place at great disadvantage the opposite party, 
Lewis, who would not, under the statute, be allowed to give 
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his testimony on the same or similar matters, in rebuttal. 
Such a result could hardly have been contemplated by the 
statute as permissible. But, under this rule, there was a 
small portion of the depositions of Knox relating to the time 
and length of the visit of C. C. Alexander, in November, 
1876, to San Antonio, and to the absence of A. 8. Kottwitz 
from San Antonio at that time, and perhaps some other facts 
that would not properly be embraced in the prohibition of 
the statute. Most of his testimony, however, was irrelevant 
to the issues presented to the jury, or related to transactions 
with or statements by the Alexanders. 

The executors excepted to the ruling of the court in ex- 
cluding the depositions of A. 8. and 8. Kottwitz, which had 
been taken in a suit between other parties, and which were 
offered in this case for the purpose of showing that these 
witnesses had made statements contradictory to their deposi- 
tions, which the plaintiff had read in evidence. 

The grounds of objection to this impeaching evidence were, 
that it was taken in a suit between other parties, and that no 
basis was laid for its introduction, by asking the witnesses 
the proper questions about their statements, previously made, 
in the depositions offered to contradict them. 

While there is a conflict of decisions on this question, in 
the courts of the different States, it is generally admitted, 
that, in the English decisions, it is held, that a foundation 
must be laid as contended for in this case, whether the pre- 
vious statements of the witness were verbal or written; and 
so it has been held by this court. (Weir v. McGee, 25 Tex. 
Supp., 32.) In addition to this, the statements could hardly 
be regarded as contradictory, because the subject of inquiry 
in one set of depositions was different from that of the other. 

An affidavit was made by Samuel A. Roberts, one of the 
éxecutors of C. C. Alexander, for the purpose of throwing 
suspicion upon, and of putting in issue the fact, that there 
existed such a partnership as that which was alleged by the 
pleadings of the plaintiff. Afterwards, a similar affidavit was 
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made by him, with the addition, that the draft was not exe- 
cuted as alleged, in the nature of a plea of non est factum, 
which, upon exceptions of plaintiff, was striken out. This 
resulted in no injury to the executors; because the first 
affidavit, treated as a plea denying the partnership as alleged, 
was not stricken out, and the court, in its charge, required 
the plaintiff to satisfy the jury that there was such a partner- 
ship, and that the draft was executed by the authority of the 
firm. 

It is not necessary, in reference to another trial, to refer 
to any other questions in the case. For the errors in the 
rulings and charge of the court, the judgment is reversed 
and the cause remanded. 


REVERSED AND REMANDED, 


[Associate Justice Moore did not sit in this case.] 





H. H. McLane v. R. H. Betvrn et At. 


1. EXECUTORS—JOINT POWER.—Where, by will, three executors were 
appointed with authority to administer without control of the court 
of probate, and all qualify as such, it is incompetent for two of such 
executors to allow a claim against the estate. 

2. JURISDICTION—CLAIMS AGAINST ESTATE.—The allowance by the 
Probate Court of a claim against an estate in the hands of executors, 
with power under the will to administer, &c., is without jurisdiction, 
and void as against the estate. 

3. AMENDMENT—LIMITATION.—The original petition being upon an 
allowed claim, not mentioning the original demand on which the 
claim was based, did not stop limitation as to the original demand 
as a cause of action; limitation ran against it until by amendment 
it was set up in the petition. 


_ Appgat from Bexar. . Tried below before the Hon. George 
H. Noonan. 
On the 4th of June, 1857, Asa Mitchell executed a prom- 
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issory note for $3,000, payable to William McLane, due on 
the 4th day of January, 1859, with twelve per cent. interest; 
payable annually, secured by deed of trust on certain lands 
in Bexar. Payments were made on the note from time to 
time until the 22d day of August, 1862, when the whole note 
was paid off in Confederate treasury notes, and the note 
surrendered up and a release of the deed of trust formally 
executed by I. A. Paschal, trustee and attorney of McLane. 
In November, 1865, Mitchell died testate, and appointed by 
his will his son, Hiram A. Mitchell, and his two sons-in-law, 
R. H. Belvin and W. J. Joyce, his executors, and provided, 
under the statute, that they should administer his estate with- 
out the intervéntion of probate courts, except to prove and 
record his will and file an inventory of his estate. In Jan- 
uary, 1866, William McLane repudiated the Confederate- 
money transaction made in August, 1862, and demanded 
that the note should be paid over again. Two of the exee- 
utors, Joyce and Belvin, consented to allow a claim against 
the estate of their testator for $3,672.51, with interest from 
22d of January, 1866, at ten per cent. per annum. The 
other executor, Hiram A. Mitchell, refused to be a party to 
this arrangement, and expressly dissented from it, claiming 
that the debt was paid off by the acceptance of the $3,613 in 
Confederate money in 1862. In this shape the claim was 
presented to the Probate Court of Bexar county, and approved 
by A. Siemering, chief justice, on the Ist of March, 1866. On 
the 19th of February, 1869, plaintiff filed his original peti- 
tion in the District Court of Bexar county, declaring on the 
claim for $3,672.51, reciting the allowance of the two execu- 
tors, the approval of the probate judge, non-payment, and 
praying judgment. General denials were filed to save de- 
faults, and on the 13th of October, 1873, the defendants filed 
their demurrer and amended answer setting up their defenses, 


and making A. J. and Wallace Mitchell, two of the heirs of 


Asa Mitchell, parties to the suit. The defendants, among 
other matters of law and fact, pleaded that it was not alleged, 
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nor was it true in point of fact, that the claim of plaintiff was 
ever allowed by all three of the executors, but that the claim 
was really rejected by one of them; that two of the executors 
had no authority under the law and under the will to bind 
the estate of their testator to pay money without the consent 
of the other executor, nor had the chief justice nor the 
Probate Court any jurisdiction to allow or approve a claim 
against the estate of Asa Mitchell; also pleading a general 
denial, payment, want of consideration, usury, illegal con- 
sideration, &e. On the 27th of October, 1873, plaintiff, 
William McLane, having died, H. H. McLane became 
plaintiff, and filed an amended petition, for the first time 
alleging that Mitchell had made a note and a deed of trust, 
and alleging that Mitchell, by writing, had, in consideration 
of an extension of time, agreed to pay the note on the 4th 
of January, 1861, and again on another extension promised, 
in writing, to pay the note on the 4th of January, 1863, or 
at any time before that Mitchell might choose, on giving 
McLane three months’ notice. By these allegations it was 
sought to take the case out of the statute of limitations. 
Plaintiff further alleged that Mitchell offered him the money 
for his note in Confederate currency in the month of June, 
1862, and that afterwards he (plaintiff) was arrested and 
tried before a military commission, and was acquitted, and 
on the 22d day of August, 1862, he, acting under advice of 
counsel, accepted payment in Confederate mouey under 
duress, &c., and instructed his trustee to release the deed of 
trust and surrender up the note; but that after the war was 
over, and Mitchell dead, he had called upon his executors to 
pay the debt, and that two of them allowed a portion of his 
claim, &c., and prayed in the alternative for the $3,672.51 and 
interest from January, 1860, or for the entire amount of the 
note and interest, and the enforcement of the lien, &c., 

On the 5th of January, 1874, defendants again replied, and 
denying all allegations, especially deny the new promise of 
Asa Mitchell, or any other promise than that in the promis- 
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sory note and deed of trust, and any forbearance to execute 
the same by McLane at the request of Mitchell. 

They also denied any duress when McLane received the 
money, and alleged that plaintiff received it willingly and 
eagerly, and that no lien exists on the land, and pleaded the 
statute of limitations; that more than four years had elapsed 
between the 4th of January, 1859, when the note fell due, 
and the 27th of October, 1873, when the amended petition of 
plaintiff was filed setting up the note of 4th of June, 1857. 
Upon these issues joined, the case came to trial on the 7th of 
January, 1874, and resulted in a verdict for defendants, from 
which, after motion of new trial overruled, plaintiff appealed. 


S. G. Newton, for appellant.—The court instructed the jury 
upon only two points: that of duress and limitation. 

It seems to me that the first prominent question to be dis- 
cussed is, whether the court was right in excluding, as evidence 
of the debt, the statement of settlement as sworn to, accepted 
by two of the executors, and approved by the chief justice and 
the Probate Court while in session ? 

“The rights, powers, and duties of executors and adminis- 
trators are to be governed by the principles of the common 
law, when not in conflict with the statute.” (Paschal’s Dig., 
art. 1396.) 

At common law, “if a man appoint several executors, they 
are esteemed in law but as one person representing the tes- 
tator, and therefore the acts done by any one of thern are 
deemed the acts of all, and are of like binding effect, when 
within the scope of their appointment. (4 Bac. Abr., title 
ExecutTors AND ADMINISTRATORS, “D;” 1 Williams’s Ex’rs, 
777; Toll’s Ex’rs, 407; 3 Red. on Wills, 222; 1 Wend., 
583; 16 Johns., 273; 9 Cow., 34; 14 Wend., 90; 2 Litt.. 
315; 4 Litt., 451; 14 Pet., 166; 11 Johns. 16.) And the 
principle and its application is fully recognized by this court 
in the case of Dean v. Duffield, 8 Tex., 235. 

T here insert extracts from the will, as in evidence, from 
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which it will be observed that there is nothing in its terms or 
form affecting the rights, powers, and duties of executors at 
common law or by our statute: 

« Fifth. I nominate and appoint my two sons-in-law, R. H, 
Belvin and W. J. Joyce, and my son Hiram A. Mitchell, 
executors, with full power to carry out the provisions of this 
my last will and testament, and to make final settlement and 
distribution of my estate among the heirs, as herein directed ; 
and for this purpose my said executors are authorized to make 
sale of such property of my estate, not herein specially be- 
queathed, as they may believe necessary to pay expenses and 
debts, or as, in their opinion, cannot be conveniently and 
advantageously divided in kind. 

“Sixth. It is my will and desire that ny executors herein 
named shall not be required to give bond and security, nor 
do I wish any further action had on my estate in the County 
Court for the settlement of estates, than to admit to probate 
and record this my last will and testament, and file and record 
an inventory of my estate.” 

I think these authorities fully controvert the position of 
defendants, as well as the assumption by the court, that there 
was a want of authority in the executors. There is no pre- 
tense of fraud or deception charged or chargeable to plain- 
tiff. There was a good reason why the compromise should be 
made. Full allowance was made for the value of and credit 
given for the Confederate money. received under duress by an 
old man in his eighth decade; and if ever a good considera- 
tion moved to an amicable and equitable settlement, it moved 
in this. 

There is a declaration by Mitchell in his will that he owed 
no one but Jacob. Short—eight or nine hundred dollars. It 
may be that by reason of that, the executors desired the reg- 
ular probate of the claim. If so, it does not in the least 
militate against its being received as evidence of the debt; 
on ‘the contrary, it is strengthened, and entitled to greater 
consideration, under the doctrine laid down in the case of 

32 
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Reynolds v. McFadden, 36 Tex., 129, to which I respectf ully 
ask the attention of this court. 

It is assumed by the pleadings that the non-signing exec- 
utor, H. A. Mitchell, protested against the settlement; but 
this is not sustained by the evidence. Mitchell was himself 
on the stand and does not say so. He says he refused to 
sign because he believed the debt paid, as he had seen the 
papers in his father’s safe; but he does not say this refusal 
was brought to the knowledge of McLane; on the contrary, 
the evidence is that McLane was led to believe that he con- 
curred in the settlement, and only failed to sign because not 
at home on the day. 

But it is urged that this act was the creation of a new debt, 
which required the concurrent action of all the executors. 
This is not so; for the pleadings and evidence conclusively 
demonstrate that it was a compromise of an unsettled matter, 
which, if forced to the issue of law, would have resulted much 
more onerously to the estate. In every view in which I can 
consider the case, it appears that, in equity, plaintiff should 
have the benefit of his testimony; all objections to it are but 
technical, and should not be allowed to defeat the just rights 
of the parties. If plaintiff has not all the evidence and joint 
action of all the executors, it was because he was lulled into 
security and confidence by their acts; and even an estate 
cannot be profited by deception and fraud to the injury of a 
creditor and claimant against it. 

Plaintiff, having failed to get his evidence of settlement 
admitted by the court, then undertook to make out his case 
under his alternative pleading, setting up the original obliga- 
tion, and by his plea of duress seeking to avoid his act of can- 
celing the debt through Paschal, trustee. To this, defendant 
replied by the statute of limitation. 

That McLane was laboring under the disability of duress 
at the time the Confederate money was received for the orig- 
inal debt, is fully and overwhelmingly established by the 
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testimony. Indeed, there is no effort to contradict it, except 
inferentially. 

In defendant’s plea of the statute they had the sympathy of 
the court, for it instructed very broadly in their favor, and in 
such a manner as to cut plaintiff off from any benefit of the 
exceptions which he had presented. The instruction decided 
the case, and I think the court erred, and greatly erred, in 
giving it. 

Again, I maintain that the amended petition, setting up 
the original cause of action, was not such a setting up of a 
new cause of action against which the statute would run, 
until the amendment filed, and to which character of cases 
the authorities refer, because the original petition was upon 
the new promise or cause of action which sprung out of and 
from the original, incidental to and a modification (only for 
the benefit of defendants) of the original indebtedness, Hence, 
the rule that, when the petition was on the original cause of 
action, limitation plead, and these amendments made, set- 
ting up a new promise, limitation runs against the new pro- 
mise until plea filed, does not apply in this case. 

In this case, it is not pretended that the bar had run at the 
filing of the original petition, either against the old or new 
promise. The original petition was upon the old, as modi- 
fied by the new promise; the one was in close connection 
with and depended on the other, not an independent promise. 
Hence, I think this case comes within the rule of pleading 
laid down by this court in the case of Hill v. Clay, 26 Tex., 
653. If defendants abruptly repudiate the new promise, or 
modified undertaking, after inducing plaintiff to rest his claim 
upon it, until the old is apparently barred, he will not, in this 
case, be prevented from amending his pleadings, so as to 
bring his whole case before the court. 

Suppose McLane had, in the first instance, sued upon 
the original claim, and the executors had set up the sub- 
sequent settlement, as being the more beneficial for the 
estate, would not McLane have been concluded by it? 
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Was he not bound by the settlement, and forced to seek 


his remedy and rely upon it, after what had transpired be- 
tween the parties ? The executors, acting in the interest 
' of the estate, had committed MeLane to a smaller amount 
j than represented in the original claim—in fine, had made a 


good bargain for the estate. They cannot be permitted to so 
ake advantage of it as to entirely defeat the plaintiff. And, 
as the executors—two or more of them—had the right to 
bind the estate, by acknowledging and promising to pay an 
existing claim, so they had the right, and it was their duty, 
to make a settlement, and, as they had the undoubted right 
to bind McLane, so should they be bound, when it is an 
undertaking for the benefit of the estate. And as, at the 
institution of his suit, he was not bound, neither will he be 
so, When amending 


g, so as to bring his whole case before the 
court; making, not a new suit, but a more perfect statement 
of the original one, rendered necessary by the pleadings of 
the defendants. 

It does not seem to me, that either the law or equity of 
the case will sustain the plea of limitation, on the facts pre- 
sented. The court misled the jury by its instructions, and 
they were induced by it to bring in a verdict contrary to the 
law and evidence in the case. 


MeLeary & Wurzbach, for appellees. 
Peeler & Fisher, also for appellees. 


Moorg, Associate Justice.—Iit is unnecessary for us to 
give any special consideration to most of the questions raised 
and discussed by counsel in this case, for it is quite apparent, 





from an inspection of the record, that appellant, who was the 
plaintiff in the District Court, failed to exhibit, either in his 
original or amended petition, any ground of action entitling 
him to a judgment, as prayed for, against the estate repre- 
sented by appellees. If, therefore, it was conceded that the 
court erred in its rulings on other and subordinate points, 
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such error would afford no ground for the reversal of the 
judgment. 

The ground of action upon which this suit was first brought, 
as appears from the original petition, is an assumpsit, or under- 
taking, by two of the executors of Asa Mitchell, deceased, 
without the assent of the third executor, and notwithstanding 
his positive refusal to join therein. 

That power conferred, either by will or deed, on two or 
more executors or trustees, unless a different intention is 
expressed in, or can be properly inferred from, the will or 
instrument by which the power is conferred, cannot be legally 
and properly executed, unless all the parties to whom such 
power is delegated join in its execution, is too well settled 
for discussion, or to require the citation of authorities for its 
support. (Hart v. Rust, 46 Tex., 556.) 

It is not questioned that there may be cases where there is 
an imperfect or defective execution of a power conferred 
upon executors or trustees, which will be upheld and sup- 
ported in equity, or where the executors or trustees will be 
required to complete its proper execution. But it cannot be 
insisted that this action, as originally brought, makes any 
pretense of being a case of this kind. 

By the terms of the will, all control of the Probate Court 
over the estate, so long as it remained in the hands and 
under the control of the executors, was limited to the pro- 
bate of the will and the return and record of an inventory 
of the property. It cannot, therefore, be pretended that the 
presentation of the claim upon which the suit is brought to the 
chief justice, after its allowance by the two executors, who 
were attempting, by their agreement with McLane, to bind 
the estate of their testator, and its approval and registration 
by him, gives it any force and validity than it otherwise had. 

If it should be said that the allowance of the amount 
claimed by McLane, by the two executors by whom it was 
made, was not an original undertaking and promise by them 
as executors, but was merely a recognition of an existing in- 
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debtedness against the estate, it is answered, that the original 
debt, to which vitality was sought to be given by the action of 
these two executors, had been fully paid and satisfied by the 
testator, as he supposed and declared, in effect, in his will. 
But whether it had been legally discharged or not, certainly 
two of the executors could no more renew the obligation or 
bind the estate for its repayment, without the consent and in 
opposition to the express wish of their co-executor, than they 
could execute any other power delegated to them as execu- 
tors by the will, without his joining therein; and if the 
approval of the two executors should be treated as of no 
effect whatever, then the suit should not have been brought, 
as it evidently was, in the first instance, on the agreement 
and undertaking of these executors, but it should have been 
upon the original demand, as was attempted to be done by 
the amended petition. 

If the amended petition had been filed before limitation 
had run against the cause of action disclosed in it, it would 
have been necessary for us to consider the effect of its alleged 
payment in Confederate money, in connection with the cir- 
cumstance under which it was made. But, as such was not 
the case, it is altogether unnecessary for us to do so; for, 
manifestly, whether we regard the amended petition as 
brought upon the note alleged to have been delivered up to 
Mitchell through duress, or for the recovery of damages sus- 
tained by such duress, it was barred before the amendment 
was filed. 

Nor can it be properly said that the amended petition is 
merely an enlargement and correct statement of the cause of 
action disclosed in the original petition, and therefore lim- 
itation against it can only be computed to date from the 
filing of the suit. The claim or demand which McLane 
made against the estate of Mitchell was, no doubt, based upon 
or originated out of the note in payment of which, as he al- 
leges, through duress, he accepted Confederate money. But 
the original action, as has been already said, was not brought 
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either upon the note or the alleged duress, but was grounded 
solely on the assumpsit or undertaking of the executors, 
Belvin and Joyce, to pay the amount for which the suit was 
brought. 
There is no error in the judgment of which appellant can 
complain, and it is therefore affirmed. 
AFFIRMED. 


WILLIAM Eporn v. Georce B. ZimpetMan, Apm’r, &o. 
> 


1. Suit was brought, in 1871, against an administrator whose ‘intestate, 
it was alleged, had executed, in 1846, the following instruments: 
** Borrowed and received from William Eborn, nine hundred dol- 
lars, which I promise to return when called for, with interest. Feb- 
ruary 3, 1846. (Signed) Thomas Eborn.”’ ‘* Received of William 
Eborn, six thousand five hundred dollars, which I promise to invest 
in lands, or return the same when called for, with interest. May 
14, 1846. (Signed) Thomas Eborn.”’ The petition alleged that the 
money had been received on both instruments by the obligor, with 
the understanding that he should go West and invest the same in 
lands for William Eborn, and if he failed to do so, the money should 
be returned, with interest; that soon after the last instrument was 
executed, the obligor left North Carolina, in which State the trans- 
action occurred, and was not heard from thereafter until 1870. The 
statute of limitations of four years was pleaded as a defense: 
Held— 

1. The receipt for nine hundred dollars, borrowed to be re- 
turned ‘* when called for,’? created a cause of action from its 
date, and against it the statute ran from the time of its execution. 

2. Against the receipt for six thousand five hundred dollars the 
statute began to run after the lapse of a reasonable time within 
which to apply the money as required; and after the lapse of such 
time, no demand was necessary. 

3. The claim was not an express trust, but must be regarded as 
a moneyed demand, barred by limitation, in the absence of a suffi- 
cient acknowledgment within four years before the institution of 
the suit. 

4, The averment that the maker of the instruments left soon 
after their execution, and that his whereabouts was not known to 
the holder of the obligation until 1870, does not make out such a 
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case of fraud as constitutes an exception to the statute of limita- 
tions; there being no express charge of fraud, nor any allegation 
that efforts were made to ascertain his place of residence, 

5. The mere removal of a debtor, without communicating to 
his creditor the place of his new domicil, does not constitute such 
a fraud as will stop the running of the statute. 

. DISTINGUISHED.—This case distinguished from Munson v. Hallo- 
well, 26 Tex., 478. 

. EVIDENCE OF HANDWRITING.—A signature offered for the purpose 
of comparison cannot be proved to be an original and a genuine 
signature, merely by the opinion of a witness that it is so, such 
opinion being derived solely from the witness’s general knowledge 


— 


bo 


ce 


of the handwriting of the person whose signature it purports to be. 

4. PHOTOGRAPHIC COPIES—EVIDENCE.—Photographie copies of in- 

struments sued on can only be used as secondary evidence ; like 

letter-press copies, they are but copies, which may or may not be 

fac similes of their originals; it is a question of fact, whether a 

photographie copy of a writing, when offered in evidence, is a 

mathematically exact reproduction of its original. 

5. PHOTOGRAPHIC COPY—EVIDENCE.-——The mere fact that a witness, 

whose deposition is offered to establish a plea of non est factum, is 
a resident of another State, and the instrument to which the plea 
applies is on file in a ‘Texas court, will not authorize the introduction 
in evidence of his opinion of the handwriting, based on a photo- 
graphic copy of the instrument attached to interrogatories. 

6. EVIDENCE.—Though the issue, on which improper evidence was 
admitted, is immaterial, yet, if it be so intimately connected with 
a material issue that it cannot be known whether it did not affeet 
the finding of the jury on the material issue to appellant’s prejudice, 
the case will be reversed. 

. PRACTICE.—Section 195, of Probate Law of 1870, referred to pro- 
ceedings on the probate side of the court, and not to ordinary suits 
in the District Court. 

. PLEA OF NON EST FACTUM may be made by an agent of the admin- 
istrator; and may be made by an heir, with consent of the adminis- 
trator as such agent, even when the administrator may be unwilling 
to make the necessary affidavit. 


~I 
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AppraL from Travis. Tried below before the Ton. J. P. 
Richardson. 
The opinion states the case. 


N. G. Shelley and Peeler. & Fisher, for appellant.—The 
second exception—to the admission of photographic copies— 
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presents a novel question in the law of evidence. We have 
been able to find but few cases in which it has been discussed. 
In volume 4, American Law Review, page 625, is an interest- 
ing article on the celebrated “ Howland Will Case,” which 
will, we think, satisfy the court of the utter unreliability of 
this character of evidence. The case involved a very large 
amount, the costs alone exceeding $150,000, and was 
managed by very able counsel, one of whom, as stated by 
the reviewer, expressed, in court, the opinion, “that all the 
testimony drawn from photographs was clearly inadmiss- 
ible;” and the author adds: “we are not aware of any de- 
cision admitting such testimony upon a question of hand- 
writing.” (Page 653.) 

In Daly v. Maguire, 6 Blatchford, 137, which was an 
action for the infringement of the copyright of a play, 
the plaintiff applied to the court to take a printed pro- 
gramme of a performance at a theatre in San Francisco, 
which was annexed to and filed with the deposition of the 
defendant, with a view of annexing it to a commission which 
plaintiff proposed to send out for examination of witnesses in 
San Francisco, Blatchford, judge, said: “The application is 
granted on condition that the plaintiff shall, under the direc- 
tion of the clerk, first cause to be made and placed on file, 
in lieu of the original exhibit, photographic fac similes thereof.” 
It does not appear that there was any question of forgery in 
this case. It seems, too, that counsel and court both thought it 
necessary to send the originals, and not the photographic copies, 
with the depositions. In the case at bar, the photographic 
copies, and not the originals, were sent. If the originals 
had been sent and lost, the photographic copies might have 
been used as secondary evidence of the original contract, but 
under no circumstances would they have been admissible to 
prove the genuineness of the handwriting. Mr. Hillyer, who 
took the photographie copies, in this case, whilst having a 
good deal to say upon the subject, does not state the refract- 
ive power of the lens, the angie at which the originals were 
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inclined to the sensitive plate, or the accuracy of the focusing. 
While he thinks it is “mathematleally accurate,” he does 
not know whether it was the same size as the original, as he 
“was not particular in that respect.” 

In support of the third exception taken to the rejection by 
the court of certain paper writings, which had been sworn to 
be genuine by the witnesses West, Zimpelman, Cook, and 
Miller, which were offered by the plaintiff, that the jury 
might compare them with the papers sued on, we cite the 
following authorities: Hammon’s Case, 2 Greenl., (Me.,) 
33; Bush v. Lyon, 9 Conn., 55; Myers v. Toscan, 3 N. E., 
47; Richardson v. Newcomb, 21 Pick., 315; Travis v. Brown, 
43 Pa., 9. 

There were but two questions in the case, viz: Were the 
claims barred by limitation ?—were the claims forgeries ? 
A slight examination of the charge will, we think, satisfy the 
court that it was clearly erroneous. 

When Thomas came west, he held the money in his hands 
under a direct trust to invest in lands, and he continued so to 
hold it until William had the opportunity of ascertaining 
whether he had made the investment; and on his failure, of 
calling on him for its return. If, as alleged, William never 
heard of Thomas until a short time before his death, in 1870, 
there was no possible opportunity for hiyn to put an end to 
the trust by ascertaining that Thomas had not made the 
investment, as promised, and calling on him for a return 
of the money. The trust was, therefore, a continuing and 
subsisting one, and the statute did not commence to run until 
1870. We cite, on this point, Wingate v.Wingate, 11 Tex., 
430; Murchison v. Payne, 37 Tex., 306; Stanton v. Stanton, 
387 Vt., 411; Baker 4. Joseph, 16 Cal.,174; Buchanan v. 
Parker, 5 Ired., (N. C.,) 597; Emmons v. Hayward, 6 Cush., 
(Mass.,) 501.) 

The administrator was unquestionably the only proper 
party to be sued, and the only person who, under the law, 
could interpose or swear to the plea of non est factum. With- 
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out the oath, it was no plea at all, and should not have been 
considered. (Paschal’s Dig., arts. 1442, 1443; Johnston »v. 
Jefferson, 31 Tex., 332; Drew v. Harrison, 12 Tex., 282.) 

In this case, the papers sued on were charged to have been 
made by the intestate, and the statute expressly provides in 
such case that it “shall be received in evidence,” unless some 
suspicion is cast upon it by the affidavit of the administrator 
of the intestate. This not having been done, the claim must 
be regarded as fully proved. (Yeary v. Cummins, 28 Tex., 
94.) * 


Terrell § Walker, for appellee.—* * * The original notes, 
it will be borne in mind, were filed as exhibits in the case, and, 
even if they were the -best evidence, could never have been 
sent by permission of a court (not that in session) to North 
Carolina, in the hands of one pleading non est factum to them. 
No court would have permitted it. Why then go through the 
form of requiring the production, a thousand miles away, of 
an instrument not under the control of either party, before 
we could use its exactimage? * * * 

No two signatures made with a pen were ever exactly 
alike; and yet, while we permit experts to swear from points 
of resemblance, under some circumstances, to the common 
origin of signatures, we are asked to exclude as secondary 
evidence an achievement of science, which reproduces, with 
exact and mathematical accuracy, the lines of the very signa- 
tures in dispute, with all the relations of their lines to each 
other. 

As late as 1874, Lord Coleridge, the chief justice of the 
Court of Common Pleas of England, in answer to an applica- 
tion to withdraw documents of the court, to be sent out to 
Bombay, to have identified the handwriting of some of them, 
said: “That difficulty might be got over by taking photo- 
graphic copies, a thing by no means uncommon in the pres- 
ént day.” (Re Stephens, 8 Moak, 482.) 





* Their brief contained an able and exhaustive argument on the facts. 
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The very question we are discussing was thus decided as a 
matter of course, and without giving reasons for it. 

The same thing was done, as stated in our former brief, in 
the Tichborne case. 

In the case of Udderzook, Chief Justice Agnew, of the 
Supreme Court of Pennsylvania, delivering the opinion of the 
court, held that the photographic likeness was admissible, in 
a murder case, to prove the identity of the deceased, without 
producing the artist, to show that it was correctly taken; and 
the man was hung. Why not? That court was charged 
with judicial knowledge of matters of science, and they knew, 
without being told, that a photographic copy reproduced the 
exact and unmistakable likeness (save in color) of an object 
set before it. 

The American Law Review, referring to the Udderzook 
vase, in the very year (1874) in which Lord Coleridge held 
that a photograph might be sent to Bombay to prove hand- 
writing when the original was on file, used this language : 
“Tt came to this, whether the court would take judicial cog- 
nizance of photographs, as an established means of producing 


font 
> 


a correct likeness; this the court could not refuse to do. Its 
common use, the length of time the process has been known, 
the scientific principles on which it is based, all combine to 
make any other decision impossible.” 

In Leathers v. The Salver Wrecking Company, (2 Wood, 
682,) decided in 1875, Judge Bradley decided that photo- 
graphic copies of papers deposited in a public department 
could be read after “an authentication of their genuineness 
in the usual way, by proof of handwriting.” What does this 
mean? The copies were not authenticated properly under 
the act of Congress; objection was, therefore, made to their 
being read, and it was said that being a photograph it was 
“ duplicate original,” and, even without the proper certificate 
required by law, might be read as an original, by proving 
the handwriting of the photograph, and thus, in the usual 
way, prove handwriting. 
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Until photography was discovered, nothing in nature was 
exactly like any other thing, except that thing’s image re- 
flected in a polished surface, which disappeared when the 
object was removed. Until this discovery, there was, there- 
fore, reason in the rule which required the production of the 
original paper writing as the best evidence of its appearance. 
Science now steps forward and relieves the difficulty, by 
making permanent, and materializing with minute exactness 
the reflected image. What reason thus remains why a dis- 
covery, which destroys the foundation for a rule, should not 
be used as proposed in the ascertainment of right ? 

Every object seen with the natural eye is only seen because 
photographed on the retina. In life the impression is trans- 
itory; it is only when death is at hand that it remains per- 
manently fixed on the retina. Thus we are secure in assert- 
ing that no witness ever swore to a thing seen by him, with- 
out swearing from a photograph. What we call sight is but 
the impression made on the mind through the retina of the 
eye, which is nature’s camera. Science has discovered that 
a perfect photograph of an object, reflected in the eye of one 
dying, remains fixed on the retina after death. (See recent 
experiments stated by Dr. Vogel in the May number, 1877, 
of Philadelphia Photographic Journal.) Take the case of a 
murder committed on the highway: on the eye.of the victim 
is fixed the perfect likeness of a human face. Would this 
court exclude the knowledge of that fact from the jury, on 
the trial of the man against whom the glazed eye of the 
murdered man thus bore testimony? In other words, would 
a living eye-witness, whose memory only preserved the fleet- 
ing photograph of the deed, be heard, and the permanent 
photograph on the dead man’s eye be excluded? We sub- 
mit that the eye of the dead man would furnish the best 
evidence that the accused was there when the deed was 
committed, for it would bear a fact, needing no eflect of 
memory to preserve it. It would not be parol evidence based 
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on uncertain memory, but the handwriting of nature, pre- 
served by nature’s camera. 

If photographic copies of a signature can only be used as 
secondary evidence, surely the Supreme Court of the United 
States was sadly at fault. 

The case of Luco et al. v. The United States, (23 Howard, 
515,) seems to our mind conclusive. An immense land 
grant was claimed by the appellant; the Government re- 
sisted the claim, and alleged a forgery of the signature of 
Pio Pico, the Governor, to the grant. The grant was pro- 
duced in court; witnesses were examined pro and con, as to 
the signatures and the seal. From among the Government 
archives were selected all the signatures of Pio Pico, which 
occurred during the month in which the grant bore date, and 
upon the same sheet (p. 530) was photographed the signa- 
tures of the grant, the original of which was also before the 
court. (P. 519.) These photographs went up with the re- 
cord, and the Supreme Court of the United States, referring 
to them, said: “ We have ourselves been able to compare 
these signatures, (photograph,) and fully concur (from evi- 
dence oculis subjecta fidelibus) that the signature and seal of 
Pico on this instrument are forgeries.” (Id., 540.) Now, 
with the record disclosing that the original was before the 
lower court, and not sent up with the record, is it not strange 
that so august a court would have based their opinion on 
secondary evidence that the grant was a forgery, and called 
it evidence “oculis subjecta fidelibus;” and that, too, in the 
face of the fact that Pico himself had sworn (p. 541) to his 
belief that he extended the title? 

Suppose that it can be shown that the erasure of writing 
on a raised check is made more manifest on a photographie 
copy: on a question involving the fraud, would not the photo- 
graph, instead of being secondary, become the best evidence ? 
Now, any scientific photographer will verify the assertion 
that where writing has been erased by chemical action, so 
that it is barely perceptible, if at all, to the naked eye, it 














EBorn v. ZIMPELMAN. 





Argument for the appellee 





sometimes becomes visible in the photo 
ment. 

A strict adherence to inflexible rules during an era of 
universal progress, when the reasons for their adoption have 
ceased, is injurious to every interest affected by them, and 
tends to impair that respect which law should receive. 
The rules of the common law are never inflexible; they ad- 
rance with the progress of man, and harmonize with each 
change of his condition. Having their origin, not in statute 
law, but in reason, they observe its dictates. Growing up 
from man’s just necessities, they keep step with enlightened 
progress, and adapt themselves to every discovery which 
improves his condition. A moment’s reflection must con- 
vince us that this is true. Fifty years ago, before we had 
learned to make contracts by electricity, where could have 
been found the doctrine that a man in New York could in 
the same hour conceive and execute a contract, having the 
binding force of an instrument under seal, with another who in 
that same hour was in New Orleans? The then recognized 
laws of nature rendered the act impossible. But when 
science enabled us to write by electricity, the simple act of 
directing an agent to touch an ivory key and communicate 
one’s idea might bind him, as by a contract under seal, to do 


aph of the instru- 


OT’ 
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or not to do the thing proposed to another, across the conti- 
nent, whose face he had never seen. No statute haus worked 
this change in the law of contracts; it grew out of the flexible 
character of the common law, which adapts itself to new con- 
ditions of our being resulting from new conquests of science. 


Charles I. Evans, also for appellee.—As to the question 
of trust raised by counsel for appellant, the rule seems to be 
clearly defined and well established. All the authorities 
agree in the general rule, that statutes of limitation are 
equally obligatory in equity as in law. (2 Story’s Eq. Jur., 
1520; Jones v. Turberville, 2 Ves. Jr., 12; Herey v. Din- 
woody, Id., 87; Angell on Lim., secs. 25-30; Farnam v. 
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Brooks, 9 Pick., 213; Johnson v. Ames, 11 Id., 182; Tinnen 
v, Mebane, 10 Tex.. 256 : Leavitt v. Gooch. 12 2 I l. . wo D: Moore 
Hillebrant, 14 Id., 312; Eccles vr. Daniels, 16 " : 
Gibson v. Fifer, 21 Id., 264; Smith v. Fly, 24 Id., 352: 
Glasscock v. Nelson, 26 Id., 150.) Courts of equity, acting 
on their own inherent doctrine of discouraging antiquated 
demands, for the peace of society, independent of any legisla- 
tive limitations, refuse to entertain attempts to establish a 
stale trust. (Piatt v. Vattier, 9 Pet., eorty and authorities 
there cited; Lupton v. Janney, 13 Id., 385.) The only exeep- 
tion to this rule is where the trust is clearly and indigpatidite 
established, and the facts have been fraudulently and success- 
fully concealed by the trustee from the cestui que trust, so as 
to satisfactorily account for and excuse his delay. (Badge 
Badger, 2 Wall., 87; Ford vr. Clements, 13 Tex., BE 
Mere ignorance, without fraud, does not avoid the bar of the 
statute. (Martin x. The Branch Bank, 31 Ala., 115.) And 
even if fraud ever prevents the running of the statute, it 
l 


3 


only operates until the fraud might have been discovere¢ 
by reasonable diligence. (Smith v. Fly, 24 Tex., 345.) 
There are, however, a certain class of trusts not included 
in the operation of the statute of limitations. Trusts intended 
by courts of equity not to be reached or affected by the stat- 
ute, are those purely technical and continuing trusts which 
are-not at all cognizable in courts of law, but fall within the 
proper, peculiar, and exclusive jurisdiction of courts of equity. 
(Kane ». Bloodgood, 7 Johns. Ch., 90, 114; Humbert v. Trinity 
Church, 24 Wend., 608; Hamilton vr. Shepperd, 3 Murphey, 
(N. C.,) 115; Wingate r. Wingate, 11 Tex., 434; Phillips +. 
Holman, 26 Id., 276; Munson v. Hallowell, Id., 480; Angell 
on Lim., sec. 166.) These trusts, that are said not to be 
affected by the statute of limitations, are confined to direct 
trusts created by deed or will, or by appointment of law, 
such as executorships and administrations; but cases of con- 
structive trusts, arising from partnerships, agencies, and the 
like, are held to be subject to the operation of the statute. 
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(Farnam v. Brooks, 9 Pick., 242, 243; Robinson v. Hook, 4 
Mason, (U.S. C. C.,) 139; Lawson v. Badgett, 20 Ark., 195; 
Borden v. Peay, Id., 293; Lewis v. Coxe, 4 Ired. Eq., 198; 
Robinson v. Varnell, 16 Tex., 382.) 


N. G. Shelley and Peeler & Fisher, in response.—* * * We 
repeat the challange heretofore made, that no case can be pro- 
duced in which the testimony of witnesses, based solely on 
photographie copies, as in the case at bar, has been held 
admissible. In the case of Tome v. Parkersburg Railroad Co., 
39 Md., 93, it was held that photographic copies were inad- 
missible when the genuineness of handwriting was in dispute. 
(See, also, In re Foster, decided by the Supreme Court of 
Michigan, and commented on in 3 Cen. Law Journal, 587.) 
In the last case, the court held photographic copies but sec- 
ondary evidence, and of such an imperfect character as likely 
to mislead in cases of forgery. The case of In re Stephens, 
8 Moak, 482, referred to by Messrs. Terrell & Walker, estab- 
lishes nothing—Coleridge, chief justice, among others, made 
the suggestion referred to. The matter was not argued nor 
considered, It is in no sense a judgment. 

In the Udderzook case, 76 Pa., 340, a photographic like- 
ness was used to identify the deceased; but, even in that 
ease, the court say, that the other facts and circumstances 
“leave no doubt of his identity as Goss, independently of the 
photograph.” 

In Leathers %. Salver Wrecking Co., 2 Woods, 682, the 
question was not as to the admissibility of photographic copies 
in a case of forgery or disputed handwriting; Judge Bradley 
simply held that they might be used as secondary evidence, 
where the originals were public documents in the department 
at Washington, and could not be withdrawn. The truth is, 
there is no law allowing the use of photographic copies in a 
case like the one at bar. 


Govutp, Associate Justice.—In October, 1871, William 
33 
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Eborn of North Carolina presented to Zimpelman, the ad- 
ministrator of the estate of his brosher, Thomas Eborn, (who 
at the time of his death, early in 1871, was, and for many 
years had been, a citizen of Austin, Texas,) a claim duly 
authenticated, on the following instruments: 


“ Borrowed and received from William Eborn nine hun- 
dred dollars, which I promise to return when called for, with 
interest. 

“ February 3, 1846. 

(Signed) Tuos. Eporn.” 

“ Received of William Eborn six thousand five hundred 
dollars, which I promise to invest in lands, or return the same 
when called for, with interest. 

“ May 14, 1846. 

« (Signed) THos. Egor.” 


The affidavit authenticating these instruments also claimed 
the further sum of $400, with interest thereon, from April 
20, 1846, for which, it was stated, Thomas Eborn had also 
given a note similar in terms to the instruments set out, but 
which had been lost. Zimpelman, the administrator, rejected 
the claim on the ground that it was barred by the statute of 
limitations; and this suit was brought to have the claim es- 
tablished. 

The petition alleges that in 1846, when Thomas Eborn was 
desirous of removing from North Carolina to the West, the 
petitioner advanced him the sums of money specified in the 
claim, on the understanding that Thomas would invest in 
lands for petitioner, and, in default of doing so, return the 
same, with interest thereon, when called for; and that “soon 
after the receipt of the last-mentioned sum, the said Thomas 
Eborn left the State of North Carolina, and was not heard 
from thereafter by any of his relatives or friends until some 
time in the early part of the year 1870, when petitioner re- 
ceived a letter” from Thomas requesting him to come to 
Austin, Texas. In an amended petition, besides claiming 
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that the instruments sued on established a trust, that on fail- 
ure to invest in lands the money was due on demand, and 
that demand could not be made because plaintiff did not 
know where his brother was until about one year before his 
death, it-was further alleged that on the Ist day of January, 
1871, Thomas Eborn acknowledged in writing his obligation 
to pay plaintiff the money, and promised to pay the same. 
The letter which was offered in evidence under the last alle- 
gation is as follows: 


«“ Austin, Janaury 1, 1871. 
“DeaR Broruer: [ am bad off, and want you to come to 
Austin city right away and take charge. I have got property 
in Austin to pay you for the money you let me have, and 
the money uncle Tom paid me for you. Come at once; 
don’t put it off Have been looking for you some time. At 
my death all I have is yours. 
« (Signed) Tuomas Exrorn.” 


The original answer of the administrator set up the defense 
of limitations, and also contained a plea of non est factum, 
signed by the attorney for the administrator, and verified by 
the affidavit of one Lawrence, claiming to be the “ agent of 
the parties interested in the estate.” A general exception to 
this plea of non est factum was sustained. Afterwards one 
McGilbry Barrow petitioned the court to be permitted to 
defend the suit.as codefendant with the administrator, rep- 
resenting that he was brother of the half-blood and interested 
in the estate as heir; and was permitted by the court to file 
another plea of non est factum, embracing also the letter of 
January Ist, 1871, in which plea it was alleged that the 
instruments and letter were all in the handwriting of Wil- 
liam Eborn, The plaintiff excepted to this action of the 
court, and to this last plea of non est factum. On the trial 
the court instructed the jury that the defense of limitations 
must prevail unless the debt had been acknowledged, and 
that if they found that the letter of January Ist, 1871, was 
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not genuine, they need inquire no further. If, however, 
they found that letter to be genuine, they were further to 
pass upon the genuineness of the original instruments of 
1846. 

The verdict of the jury was for the defendant, and they 
further found “that the letter dated January 1, 1871, was 
not written and signed by Thomas Eborn.” 

His motion for new trial being overruled, the plaintiff ap- 
pealed, and his assignments of error and bills of exceptions 
present quite a number of questions, which will be considered 
without reference to the order in which they have been as- 
signed and argued. 

1. The claim as presented was a moneyed demand, barred 
upon its face. The nine hundred dollars borrowed to be 
returned “when called for,” “created a cause of action from 
its date, and against it the statute runs from that time.” 
(Cook v. Cook, 19 Tex., 436.) The receipt, or second instru- 
ment, is like the receipt which was before the court in 
Mitchell v. McLemore, 9 Tex., 151. In that case the re- 
ceipt was for money to be invested in paying Government 
fees for Texas scrip, placed in the party’s hands for location, 
and it was held.that if, after the lapse of a reasonable time, 
the agent had failed to apply the money as required, he was 
in default, and the statute commenced to run without de- 
mand. It was held, further, that even if a demand was neces- 
sary, “the plaintiff should have made it within time to have 
brought his suit before the statute had interposed a bar from 
the time the default occurred.” 

After the lapse of a reasonable time to invest in lands, the 
money became due without demand; and even if demand 
were necessary, four years, the ordinary period of limitation 
to suits on written instruments, was long enough to allow for 
its being made. Regarding Mitchell v. McLemore as a case in 
point, and following that case and Wingate v. Wingate, 11 
Tex., 430, we hold that the claim as presented, and as sued 
on, was not an express trust, but was an ordinary moneyed 
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demand, barred by limitation, unless there was a sufficient 
acknowledgment to support the action. 

The averments of the petition, that Thomas Eborn left soon 
after receiving the last sum of money named, and that his 
whereabouts were not known until 1870, were not sufficient 
to make out such a case of fraud as constitutes an exception 
to the statute of limitations. There is no express charge of 
fraud, nor is it alleged that any efforts were made to ascer- 
tain his whereabouts, nor is it shown that such efforts would 
have been unavailing. 

In the case of Munson v. Hallowell, the doctrine that the 
fraudulent concealment of the existence of a cause of action 
would prevent the running of the statute, was applied to the 
fraudulent removal and concealment of the subject-matter of 
litigation; but we are aware of no decision that the mere 
removal of the debtor without communicating to his creditor 
his new domicile, amounts to such a fraud as will stop the 
statute. The statutes of limitation of this State apply “no 
less to a foreign than to a domestic claim,” and provide that 
“no demand against any person who shall hereafter remove 
to this State, shall be barred by the statute of limitations of 
this State, until he shall have resided in this State for the 
space of twelve months.” (Paschal’s Dig., arts. 4619, 4620.) 
This is the provision which the law makes for the benefit of 
the creditor in case of the removal of his debtor here from 
another State, and it is reasonable to assume that no further 
provision was deemed necessary or intended. (See Hunt v. 
Ellison, 32 Ala., 173; Howell v. Hair, 15 Ala., 194.) The 
court did not err, then, in instructing the jury that if they 
found against the genuineness of the letter of January 1, 
1871, they need inquire no further. 

There was much and conflicting evidence as to the genuine- 
ness of this letter, and the other instruments sued on, and it 
is claimed that the court erred in excluding evidence offered 
by plaintiff, and in the admission of evidence offered by de- 
fendant. 
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2. It appears by bill of exceptions that the plaintiff offered 
to submit in evidence sundry paper writings, purporting to 
be signed by Thomas Eborn, which had been testified to by 
compétent witnesses as being, in their opinion, in the hand- 
writing of Thomas Eborn, that the jury might examine and 
compare the writings with the papers on which the suit is 
based; which evidence was, on objection, excluded. The au- 
thorities cited by appellant do not maintain the admissibility, 
for such a purpose, of writings established only by the opin- 
ion of witnesses, or of any writings, unless “ found to be gen- 
uine,” or “established by the most satisfactory evidence.” 
(Travis v. Brown, 43 Pa. St.,9; Lyon v. Lyman, 9 Conn., 
55; Myers v. Toscan, 3 N. H., 47; Richardson v. Newcomb, 
21 Pick., 315.) 

In Commonwealth v. Eastman, 1 Cush., 217, the court say: 
«‘ Nor can a paper proposed to be used as astandard be proved 
to be an original and a genuine signature, merely by the opin- 
ion of a witness that itis so; such opinion being derived solely 
from his general knowledge of the handwriting of the person 
whose signature it purported to be. The evidence resulting 
from a comparison of the disputed signature with other proved 
signatures is not regarded as evidence of the most satisfactory 
character, and by some most respectable tribunals is entirely 
rejected. In this commonwealth it is competent evidence; 
but the handwriting used as a standard must first be estab- 
lished by clear and undoubted proof; that is, either by direct 
evidence of the signature, or by some equivalent evidence; ” 
citing Richardson v. Newcomb, supra, and Moody v. Rowell, 
17 Pick., 490.) 

Mr. Greenleaf favors the conclusion “ that such papers can 
be offered in evidence only when no collateral issue can be 
raised concerning them; which (he says) is only when the 
papers are conceded to be genuine, or are such as the other 
party is estopped to deny; or are papers belonging to the wit- 
ness who was himself previously acquainted with the party’s 
handwriting, and who exhibits them in confirmation and ex- 
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planation of his testimony.” (1 Greenl. Ev., sec. 581.) It is 
very clear that under these authorities the writings offered in 
evidence were not sufficiently established, and were properly 
excluded. 

3. In the course of the trial the defendant introduced the 
depositions of sundry witnesses in the State of North Caro- 
lina, who testified that they knew the handwriting of William 
Eborn, but not that of Thomas Eborn. Attached to the 
interrogatories were photographic copies ofthe instruments 
charged to have been executed by Thomas Eborn in 1846, and 
these witnesses testified to their belief, that if the copies were 
exact, those instruments were in the handwriting of William 
Eborn. This evidence was objected to, but was admitted, 
and the question of its admissibility is fairly before us. 

It was given in evidence by the artist who took the copies 
that, except as to color and size, they were exact reproductions 
of the originals, basing that statement, he says, upon the 
representations of scientific men as to the instruments with 
which they are taken, and his own observations. 

In support of the admissibility of such evidence, it is con- 
tended that the court will take judicial notice that the photo- 
graphic process secures a mathematically exact reproduction 
of the original, and that, therefore, evidence as to the hand- 
writing of such a copy, is as satisfactory as though it referred 
to the original. But certainly the exactness of the photo- 
graphic copy of a writing depends on the instrument and 
materials used. Like a letter-press copy, it is a copy, and 
may be more or less imperfect. However superior to other 
copies, it is certainly a question of fact whether any particular 
photographic copy is exact or not, for “photographers do 
not always produce exact fac similes.” “As a general rule, 
in proportion as the media of evidence are multiplied, the 
chances of error or mistake are increased.” (Tome v. Park- 
ersburg Branch R. R., 39 Md., 93.) Evidence as to the gen- 
uineness of a copy, however made, is, in its nature, less satis- 
factory than evidence as to the original. So it has been held 
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that letter-press copies were not admissible as competent 
standards of comparison. (Commonwealth v. Eastman, 1 
Cushing, 217; Commonwealth v. Jetiries, 7 Allen, 561.) 
Where, however, the question is as to the genuineness of a 
letter which cannot, after due effort, be produced, the letter- 
press copy may retain enough of its original character to be 
identified by a witness, and, if so, the evidence is admissible 
as secondary evidence. (Commonwealth v. Jeftries, supra.) 
So, in Leathers v. Salver Wrecking Co., 2 Woods, 682, where 
the originals were archives of the Government and could not 
be produced, Judge Bradley, speaking of photographic copies 
which were admitted, says: “No better evidence of their 
character and authenticity can be had than such a reprodue- 
tion of them by the operation of natural agencies, and an 
authentication of their genuineness, in the usual way, by proof 
of handwriting.” 

The evidence was spoken of as other secondary evidence 
—acdmissible because no better could be had. Luco et ai. v. 
U.S., 23 Howard, is another case, (referred to by counsel.) 
It would seem that here, also, the originals were public 
archives, which could not be produced, and this, perhaps, 
was the reason that photographic copies appear to have been 
used without objection. However that may be, the question 
of the admissibility of such evidence does not appear to 
have been either made, discussed, or decided. 

Marcy v. Barnes, 16 Gray, 163, is a case where magnified 
copies of genuine signatures of the defendant, and of the dis- 
puted signature, were submitted to the inspection of the jury. 
This, the court say, “is not dissimilar to the examination with 
a magnifying glass,” and is an additional and useful means of 
making comparisons between admitted signatures and one 
which is alleged to be only an imitation. So far from treat- 
ing photographic copies as necessarily accurate, the court, in 
that case, expressly say, that their accuracy is a question of 
fact “to be considered and determined by the jury.” 
Here, the enlarged photographic copies were used, it would 
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seem, not as substitutes, but in addition to the originals. 
Certainly, a photographic likeness of an individual may be 
used for the purpose of identification, where no better evi- 
dence is to be had, (see Udderzook v. Commonwealth, 76 Pa., 
352,) but it would scarcely be contended that the testimony of 
a Witness who had only seen the photograph would be as satis- 
factory as if he had known the original. 

Our conclusion is that photographic copies of instruments 
sued on can only be used as secondary evidence; that in this 
case no proper foundation was laid for the introduction of 
secondary evidence, and that the depositions in regard to the 
photographic copies were improperly admitted. It does not 
appear that any effort was made to procure the leave of the 
court or the consent of the opposite party to use the originals, 
nor does it appear that it was impracticable to procure the at- 
tendance of the witnesses, so that they might examine the orig- 
inals. The issue as to the genuineness of the writings was one 
made and to be tried in the District Court of Travis county, 
where those writings were on file. It seems that there were 
witnesses in North Carolina, whose testimony as to the 
handwriting was wanted, some by the plaintiff and some by 
the defendant. The former procured his witnesses to visit 
Austin. In one instance, at least, the latter did the same. 
If there were other witnesses for defendant, whose attend- 
ance was not procured, that was the misfortune of appel- 
lee, but did not authorize the course pursued. If photo- 
graphic copies of writings may be made useful as affording 
increased facilities for obtaining the testimony of distant 
witnesses as to handwriting, our opinion is, that until the 
Legislature sees fit to authorize their use for such a pur- 
pose, under proper precautions, the courts can only allow 
it where better evidence is not to be had; and that the 
mere fact that the witness is a resident of another State, and 
the writings are on file in a court of this State, does not 
present such a case. 

It is at least questionable whether witnesses who did not 
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know the handwriting of Thos. Eborn, should have been 
allowed to give their opinion that these instruments were in 
the handwriting of William Eborn. No authority has been 
cited for the admissibility of such evidence, and, in the 
absence of authority, it seems to us not within the rule 
which allows a witness who knows the handwriting of a 
party, to declare his belief as to the genuineness of an in- 
strument purporting to be signed by him. Evidence that 
William Eborn, in fact, wrote the instruments, would clearly 
be competent, but it seems to us that to make the opinion 
or belief of witnesses not introduced as experts as to hand- 
writing, admissible, they should know the handwriting of 
the purported signer of the instrument. For this additional 
reason, the evidence as to the photographic copies should have 
been excluded. 

It thus appears that improper testimony was admitted; 
and, although that testimony was as to the genuineness of 
the instruments of 1846, and the case was disposed of (with- 
out passing upon that question) by finding that the letter of 
1871 was not genuine, the two questions were so closely 
connected that we cannot say that this improper testimony 
did not operate to the prejudice of the plaintiff. If the jury 
believed that William Eborn, the plaintiff, forged the orig- 
inal obligations, they would require but little evidence to 
convince them that the letter was also a forgery. As we 
cannot say that the improper evidence did not operate to 
appellant’s prejudice, this error entitles appellant to a re- 
versal. 

The question of the sufficiency of the plea of non est factum 
is one on which the two members of the court who sit in this 
case have only been able to agree in part. We are agreed, 
that section 195 of the Probate Law of 1870 referred to 
proceedings on the probate side of the court, and not to 
ordinary suits in the District Court. We are further agreed, 
that, under articles 35 and 1442, Paschal’s Dig., the affidavit 
casting some suspicion on the instrument sued on, which 
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must accompany the plea of non est factum of an adminis- 
tration, may be made by the agent or attorney of the admin- 
istrator. 

In a case where the genuineness of a note is questioned by 
the heirs, and where, as appears from the evidence to be the 
fact in this case, the administrator believes it genuine, and 
therefore, it may be inferred, declines to make an aflidavit 
casting suspicion upon it, he might still be willing that the 
question should be investigated, and to allow the heir to 
make such affidavit as would raise the issue. If it appeared 
affirmatively that the affidavit was made with the assent of 
the administrator, as his agent, we think the plea would 
have been sufficiently verified. If, however, the adminis- 
trator does not assent, it would not seem to us that the heir 
could come into the suit as a co-defendant, and take the 
conduet of its defense out of the hands of the administrator. 

As the case is to be reversed on other grounds, it is not 
necessary to decide whether, looking at the entire record, 
there was or was not error in the admission of the plea of 
non est factum. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Associate Justice Moore did not sit in this case.] 





Henry Harris et Au. v. EvtzaBetH REED ET AL. 


1. SUIT FOR PARTITION—PLEADINGS.—In a suit, by children of a 
former marriage against the widow and children of the second 
marriage, for partition, when it is admitted in the petition that the 
property is community, no issue can arise as to whether the prop- 
erty was community or separate property. 

2. SAME—PROPERTY EXEMPT.—In such a suit, the ~homestead, and 
property exempt from forced sale, will not be taken into partition. 

3. ADVANCEMENTS, WHEN CHARGEABLE.—When Jand has been con- 
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veyed, by deed, as an advancement, and, on partition,’ the heir 
seeks to show that the advancement was previously made by parol 
for the purpose of reducing the amount to be charged, the date of 
the deed will be taken as the date of the advancement, in the 
absence of satisfactory evidence of the prior parol gift. 

4, RECEIPTS—EVIDENCE OF PAYMENT.—It was not error, in such a 
case, to allow the widow and others (defendants) to testify to pay- 
ments made, of debts of the estate, without their producing receipts. 

5. CONFLICT OF TESTIMONY.—Where the evidence upon the material 
issues is directly conflicting, and each side well sustained by testi- 
mony, the verdict will not be set aside. 


Appt from Bell. Tried below before Hon. J. P. Oster- 
hout. 

This was a suit brought by Sabrina Harris and her hus- 
band, Mrs. Lucy M. Hendricks and husband, Charles L. 
Hendricks, Edward T. Reed, and Elizabeth Berry and hus- 
band, Thomas R. Berry, and the widow and children of 
Michael Reed, deceased, against Elizabeth Reed, widow, and 
John M., Francis B., Mollie, Sallie Lee, Davis B., and Lilly 
Reed, children of said Elizabeth Reed, for partition of the 
estate of John B. Reed, deceased. The plaintiffs were chil- 
dren of a former marriage, and claimed partition against 
the children of the second marriage and their mother, of “a 
large estate of community, real, and personal property,” con- 
sisting of a tract of 1,137 acres land, money, horses, cattle, 
hogs, Ke. 

The testimony showed that John B. Reed married in Ten- 
nessee, Elizabeth Truit, the ancestor of plaintiffs, and re- 
moved to Mississippi, where she died in 1849, leaving plain- 
tiffs, Mrs. Harris, Hendricks, Berry, Michael, (whose descend- 
ants are plaintiffs,) and E. T. Reed, her heirs. Elizabeth 
Truit Reed received from her father and his estate several 
valuable slaves and some money. Her husband was poor at 
their marriage. About six months after the death of Eliza- 
beth Truit Reed, John B. Reed intermarried with the 
defendant Elizabeth Harris, and soon thereafter the family 
moved to Texas, bringing with them fifteen or twenty negroes, 
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the same and descendants of those received from the father 
of the first Mrs. Elizabeth Reed, and several thousand 
dollars money, the proceeds of the labor of the slaves so 
received by the first wife from her father’s estate. 

On their arrival they settled on a tract of about 2,000 acres 
in Bell county, which the father of John B. Reed, supposing 
himself to own, had given his son. From time to time, and 
as early as in 1850, John B. Reed gave to his children by his 
first wife, by parol, each about 200 acres of this tract so 
received from his father. The value, at the date the posses- 
sion of the several advancements was taken, of the land was 
but nominal, the country being on the frontier of Texas. 
The entire tract, however, conflicted with the eleven-league 
grant in name of Maximo Morino, which finally was ad- 
judged superior to the Reed title; and in 1865, John B. Reed 
bought in the Maximo Morino title for the entire tract, at 
five dollars per acre. On perfecting his title, he either 
deeded or caused deeds to be executed to his children for 
the lands he had theretofore allowed to them; the lands in 
1865 costing him about $2,000 for each of the children to 
whom he deeded land. 

There was much conflict of testimony as to the value of 
the home tract of land, of about 1,137 acres, sought to be 
partitioned, the witnesses for plaintiffs placing it at twenty-five 
dollars per acre, and witnesses for defendants at ten dollars. 

The plaintiffs’ witnesses also testified to facts showing that 
the deceased left from $20,000 to $25,000 in money, prin- 
cipally gold coin, at his death: the defendants allowed only 
a small sum—between two and three thousand dollars—which 
they also established by testimony. 

The other proceedings had in the court below are suf- 
ficiently shown in the opinion. The jury found a verdict for 
defendants. A motion for new trial was overruled, and defend- 
ants appealed. Before the trial below, two of the plaintiffs 
withdrew from the suit. 
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X. B. Saunders and A. D. Me Ginnis, for appellant. 


Sleeper, Jones & Kendall and James Boyd, for appellees. 


Rozerts, Cuter Justice.—This is a suit for a partition of 
an estate, there being, at the time the suit was brought, no 
administration, and it was alleged that there was no necessity 
for one. 

John B. and Elizabeth Reed moved to Texas in 1850, 
then being man and wife. 

John B, Reed died on the 8th of November, 1871. He 
left surviving him his widow, Elizabeth, and ten children, 
and one set of grandchildren, issue of a deceased son. He 
left, as community estate between himself and his wife Eliza- 
beth, one thousand one hundred and thirty-seven acres of 
land, and some personal estate, consisting of horses, cattle, 
hogs, money, &e. 

On the 9th of June, 1872, the appellants began this suit, 
on the regular District Court docket, alleging that they were 
heirs of John B. Reed by a former wife; that he left a large 
real and personal estate, which was community between 
himself and his wife Elizabeth; that the widow had taken 
exclusive possession of the property, without administration 
regularly commenced, or by compliance with the community 
law, and was claiming the estate exclusively for herself and her 
six children, denying appellants any claim therein. They 
pray for partition and distribution of the estate according to 
law, and make the widow and her children defendants to 
the suit. 

The defendants answered, denying that plaintiffs had any 
interest in the estate of John B. Reed, alleging that the 
father, in his life, had made such advancements to each of 
them as would preclude them from any further interest in 
his estate. 

Before the trial, two of the plaintiffs withdrew from the 
suit, and the case went to trial as to the other three. These 
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three admitted by their pleadings that they had received 
advancements, and offered to bring them into hotchpot. 

After the answer was filed, Mrs. Reed filed an inventory 
under the community law. The petition having admitted 
that the property was community estate, there could arise 
no question on the trial as to whether or not the land was 
separate estate. 

The plaintiffs offered evidence tending to show that there 
was separate estate, and they also asked instructions of the 
court—as, if the jury could determine whether or not any of 
the property was separate estate. 

The question of separate property, under the pleadings, 
could certainly not have applied to any of the property, ex- 
cept the negroes that were given to the children as advance- 
ments. On that subject the court charged the jury that, if 
the first wife held said negroes as her separate property, by 
the laws of Mississippi, the gift of them to her children 
would not be an advancement which they were required to 
account for in this suit. 





The real matters in controversy were, whether or not the 
deceased, John B. Reed, left a large amount of money, 
twenty or twenty-five thousand dollars, which had come into 
the possession of the widow and her children, who were de- 
fendants, and whether the land was worth ten dollars per 
acre, or twenty or twenty-five dollars per acre. For, if there 
were only two thousand two hundred and fifty dollars left by 
the deceased, as proved by the defendants, and the land (one 
thousand one hundred and thirty-seven acres) on which the 
homestead was situated was worth only ten dollars per acre, 
according to the evidence adduced by the defendants, then 
there was not an amount of property left by John B. Reed 
more than sufficient to furnish portions to the children of the 
second marriage, if there was enough, after satisfying the 
community interest of the widow and making the necessary 
deduction of the homestead and other exempted property, 
which was not, under the law, subject to distribution. 


































Sager eny 


ag aw 





Se oe eee SEE wee 


SSC On 1 





528 Harris v. REED. [Austin Term, 





Opinion of the court. 








This being certain from the evidence, as it is presented in 
the record, it would hardly be necessary to consider the ques- 
tion, upon the charge of the court, as to the time when the 
value of the land advanced to the children was to be esti- 
mated. For if the land was given, as an advancement, before 
John B. Reed paid (about) five dollars per acre for it in 1865, 
certainly the amount then paid for the land, previously given 
to his children, to perfect his title, would be an advancement. 
The evidence is very uncertain about the gift of the land to 
the children before he had a deed to the land in 1865. If 
the plaintiffs had relied upon a verbal gift, and delivery of 
possession by their father, and valuable improvements thereon 
made by themselves, previous to the time when he made them 
deeds to such lands, evidence should kave been adduced 
which would have more specifically established those facts, 
and, in the absence of it, the court cannot be held to have 
erred, in fixing upon the making of the deeds of conveyance 
to the land as the time when it should be considered as an 
advancement. 

The exceptions taken to the evidence of the widow, and of 
her son, that they were allowed to speak of payments made 
by them, without producing the receipts upon the trial, is net 
a material error. Payments can be proved without produc- 
ing the receipt. But if she was held accountable for all the 
money thus shown to have been paid out, it does not appear 
that it would or could have altered the result. 

The minor matters being thus disposed of, the main ques- 
tion remains to be considered, which is, did the evidence on 
the trial so far preponderate in favor of the plaintifis, as to 
the large amount of money coming into the hands of the 
widow, and as to the land being worth twenty instead of ten 
dollars per acre, that this court would be justified in setting 
aside the verdict rendered for the defendants? We think not. 
‘The evidence was dircetly conflicting upon both points. 

Counsel for plaintiffs in error complain that the statement 
of facts does not fully state their case. That is the misfortune 
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of their clients, if it be so, which cannot be relieved in this 
court. We can only act upon the record as it is here pre- 
sented. The evidence is not only conflicting, but each side 
may be said to be very well sustained upon both of the main 
points in controversy. 

Under such circumstances, this court cannot disturb the 
verdict. 

Judgment affirmed. 

AFFIRMED. 





Tomas De LA Veca v. Grorce BUTLER ET AL. 
1. LIMITATION — BREAK IN OCCUPANCY — INTERVAL BETWEEN 


interrupted when there is only a short and reasonable time during 
which there was no actual oceupancy between the outgoing and in- 
coming of parties whose joint possession is required to complete the 
bar of the statute; so a reasonable time must ordinarily intervene 
between the date of the deed and its record, and the change of pos- 
session in conformity with the title of record. This necessary and 
reasonable interval will not deprive parties of the protection of the 
statute in the one case, any more than the other. 

2. SAME.—An interval of seven days between the execution of a deed 
and its record, will not break the continuity of possession under a 
recorded deed, where the adverse possession of both grantor and 
grantee in the deed is required to make the term of five years 
under the statute. 

¢3. LIMITATION—PARTIES CLAIMING UNDER SAME GRANT.—The fact 
that a defendant, in possession, claims title under a grant to the 
plaintiff, does not estop defendant from pleading limitation as a bar. 
The defendant entering under a deed, holds for himself, and not for 
a remote vendor’or the original grantee of the land, 

4, SAME.—See facts held sufficient to support the defense of five years’ 
limitation. 


AppraL from McLennan. Tried below before the Hon. 
Joab H. Banton. 
The facts are given in the opinion. 


S. Mussina, for appellants—The record shows that both 
34 
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plaintiff and defendant in error claimed title from a common 
source—they both claimed the same title—and, consequently, 
there can be no adverse possession, for “it may be safely 
laid down that an adverse possession will be negatived when 
the parties claim under the same title; when one claims 
under or through the other, there shall be no adverse posses- 
sion sufficient to give title.” (Adams on Ejectment, p. 47.) 
«When it commences under acknowledgment of the right 
owners of the estate, the possessions will retain their original 
quality, through any succession of occupants of the land, and 
will be in subservience to the rightful interest. The strictest 
proof of hostile inception of the possession is required.” (Ty- 
ler on Ejectment, 860.) “No possession can be adverse, 
except the person in possession holds under a claim of title 
which is entirely antagonistic to that of the true owner.” 
(Id., 874.) “Every presumption is in favor of possession in 
subordination to the title of the true owner.” (Id., 875.) 
“There must be no privity between him and the true owner.” 
(Id., 874.) «The law adjudges the possession to be in sub- 
servience to the legal owner, for he can claim no benefit 
from a legal presumption, who shows by his own acts that 
the presumption cannot apply.” “The claim of title must be 
adverse to that of the claimant, and not in any manner sub- 
servient to the latter.” (Tyler on Ejectment, 874.) 

The plaintiff introduced evidence showing that both titles 
wer? derived from a common author. Under the settled juris-* 
prudence of this court, therefore, the defendant cannot con- 
test the plaintiff’s title, and the only question for us is, which 
of the parties to the suit is vested with the rights of their 
common author. (See the case of Bedford v. Urquhart, 8 
La., 239; Cotton v. Stacker, 5 La, Ann., 677.) 

“2d Louisiana Rep., 200, establishes the principle that 
when the fact is shown, either by the pleadings or evidence 
of a cause, that both parties claim under the same title, 
neither will be permitted to attack it.’ (Bedford v. Urqu- 
hart, 8 La., 239.) 
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«When both parties claim title under a common source, 
and plaintiff shows title from such common source, and the 
defendant is in possession, such evidence is sufficient, and it 
devolves upon the defendant to show either the nullity of 
plaintiff’s deed, or prove a superior title in himself.” (Steph- 
ens v. Hix, 38 Tex., 656.) 

«When parties claim under a common source of title, 
proof of title by the plaintiff may not conclusively establish 
his right to the land against the defendant, but it overcomes 
the presumption of right from his possession, and throws 
upon him the burthen of disproving the plaintiff’s case, or 
showing a superior title in himself.” (Keys v. Mason, 44 
Tex., 140.) 

The court was asked to instruct the jury, “That plaintiffs 
and defendants cannot set up an adverse possession against 
the title of Tomas de la Vega, to bar him of his rights, and 
deraign title from him;” which instruction was refused; 
which was manifest error. 

Counsel then discussed the merits of the respective titles 
set up, not discussed in the opinion. 


William H. Hamman, also for appellant, in a brief of much 
learning, discussed the respective titles under which the par- 
ties held, involving questions, however, not passed upon by 
the court. 


E. J. Gurley, for Butler. 
Flint & Graham, for Giddings & Giddings, 


Moorg, Associate JusticE.—This suit was commenced 
November 16, 1869, in the District Court of MeLennan 
county, by J. D. & D. C. Giddings, against George Butler 
and others, to recover possession and quiet title to about one 
hundred and seventy-five acres of land, a part of a tract of 
eleven leagues of land granted by the State of Coahuila and 
Texas, in the year 1833, to Tomas De La Vega. Both the 
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plaintiffs and defendants to the original suit claim that the 
land here in controversy was the property of one Henry M. 
Hood, deceased, at the time and previous to his death, in the 
year 1865. And said Hood, it is admitted on all hands, de- 
raigned his title from one Sutton, who, in 1850, settled upon 
and purchased of the agent of Mrs. Sophia St. Johns, who 
then claimed to own the said La Vega grant, six hundred 
and forty acres of it, of which the land here in controversy 
is a part. 

On the 13th of August, 1872, Tomas De La Vega, said 
original grantee, intervened, and made himself a party, claim- 
ing title under his said grant, and also under a grant of one 
league, made March 15, 1835, to Peter Fleming, as a colo- 
nist, in the colonial enterprise of E. Sterling Robertson, and 
denying, in his petition for intervention, that either the plain- 
tiff or defendant had any title to the land in controversy, 
and asserting “that a certain purported power of attorney, 
styled a testimonio,” from said La Vega to Samuel May Wil- 
liams, dated May 5, 1832, under which plaintiffs and defend- 
ants claimed to have derived their alleged title, was a forgery. 
And on the 3d of April, 1873, John, Henry, and Alice 
McPhaul, minors, children of Neil A. MePhaul and his wife 
Sarah McPhaul, by their father Neil A. MePhaul, as their next 
friend, &c., also intervened, claiming title under said La 
Vega, and also under said league-grant to said Fleming, 
their grandfather. 

That the title of the intervenors, who are the plaintiffs in 
error, may be properly understood, it should be stated that 
the Fleming and La Vega grants conflict with each other, 
and both of said grants include the land here in controversy, 
And that La Vega, on the 24th of March, 1860, in considera- 
tion of the reconveyance to him of the one half thereof, con- 
veyed all his right and interest in and to the land included 
within the boundaries of the Fleming grant to Sarah McPhaul, 
the mother of the minor intervenors, and Ann Eliza Tipton, 
the daughters, and, as is said, the sole heirs of said Fleming. 
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And that said Sarah and Ann Eliza, joined by their hus- 
bands, Neil A. McPhaul and John Tipton, on the 4th of April, 
1860, released and reconveyed to said La Vega an undivided 
one half of the tract or parcel of land described in the pre- 
vious deed of said La Vega tothem. The effect of these con- 
veyances was, no doubt, to unite in the parties to them all the 
right and title which either of them may have been entitled 
to assert, under either of said grants; and if, on the trial of 
the cause, the intervenors showed that they held, by reason 
of either of these grants, a title to the land superior to either 
the plaintiffs’ or defendants’, the judgment is erroneous, and 
must be reversed. 

Evidently, however, they utterly failed to show any valid 
and subsisting right to this land in themselves or either of 
them, at the time of their intervention in this case, under 
either of these grants. 

To maintain the conclusion here announced, and to which 
a careful examination of the record has led us, it is alto- 
gether unnecessary for us to follow counsel in their discus- 
sion of the vexed question as to the genuineness of the re- 
puted power of attorney of May 5, 1832, from La Vega to 
Williams, under and through which the parties under whom 
the defendants in error claim to have derived their title, and 
which, as is well known to the legal profession, has been the 
subject of litigation in the courts of this State and United 
States for the last twenty-five years, and which litigation 
has generally, if not invariably, resulted unfavorably to the 
present plaintiffs. Nor need we pause to inquire, if La 
Vega’s title was barred at the date of the alleged union of 
the titles of La Vega and the heirs of Fleming, whether the 
bar of the statute could be thus avoided, if the heirs of Flem- 
ing were not also barred; nor need we consider the effect of 
the deed from Peter Fleming and wife, offered by defend- 
ants in error, to show that there was no interest in the land 
in their father and mother, at the time of their death, to 
descend to or vest in their children. 
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The evidence shows, beyond dispute, that Sutton, from 
whom the defendants in error claim to have derived title, . 
purchased six hundred and forty acres of the La Vega grant, 
including the land in controversy, on the 28th of January, 
1850, from the agent of Mrs. St. John, who claimed to have 
purchased it of La Vega, under said power of attorney of 
May 4, 1832, previously referred to; that, about the same 
time, he settled upon the land; and that it has been held in 
continuous actual occupation and possession, under his title, 
from that time to the trial of the case in the court below, by 
the defendant, Butler, and those from whom he deraigns his 
title. The deed to Sutton, however, was not recorded until 
the 23d of June, 1850. But, from that time forward, the 
evidence shows, beyond dispute, that it was also held under 
deeds duly recorded, with reasonably satisfactory proof of 
the payment of taxes. The interval of seven days between 
the date of the deed from Sutton to Arnold and its record, 
which, plaintiff insists, broke the continuity of possession un- 
der a recorded deed, is evidently too slight and unimportant 
to have this effect, or to be worthy of serious consideration. 
Continuous possession, as this court has frequently held, is 
not interrupted, although a short and reasonable time for 
such purpose may occur between the actual possession of the 
premises between the outgoing and incoming occupant of 
parties whose joint possession is required to complete the 
bar of the statute. So a reasonable time must ordinarily 
intervene between the date of the deed and its record, and 
the change of possession, in conformity with the title of 
record. This necessary and reasonable interval certainly will 
not deprive parties of the protection of the statute in the one 
case any more than the other. Intervenor also insists that, 
as Sutton claims title under the La Vega grant, he and 
those subsequently entering under him, are estopped from 
setting up the statute against La Vega. It is certainly un- 
necessary to say, that such a proposition is altogether falla- 
cious and untenable. While it is true, that Sutton claimed 
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to have acquired a title to the land under the La Vega grant, 
still, he entered and held the land for himself, and not for 
La Vega. He held it adversely to La Vega, while claiming 
the right to thus hold it under the grant originally made to 
him. It is evident, then, conceding the invalidity of the 
power of attorney under which it was sold, that the bar of 
the statute of five as well as ten years had been fully com- 
pleted against La Vega at the date of his conveyance to 
Mrs. McPhaul and Mrs. Tipton. 

The same result is reached if we leave out of view the La 
Vega title, and consider the right of the parties under the 
Fleming title. Mrs. McPhaul was married in January, 
1855, when the statute, of course, commenced to run against 
her; and more than five years had elapsed from that time 
before the intervenors commenced their suit. Mrs. Tipton, 
now Mrs. Wright, the other heir, is not a party, and it is 
therefore unnecessary for us to inquire how the case might 
stand as to her, if she had joined in the intervention. We 
will only further remark that, although McPhaul moved 
upon the Fleming land in 1860, the evidence shows that he 
respected the possession of the parties claiming and holding 
the six hundred and forty acres purchased by Sutton. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED, 





J. D. & D. C. Gipprines vy. George BuTLeR ET AL. 


1. EXECUTION OF POWER—EXECUTORS.—A power committed to two 
or more persons, unless it otherwise appear from the instrument by 
which it is delegated, is properly executed only by the joint act of 
all, or of all who have accepted the trust. 

2. SAME—EQUITY—SPECIFIC PERFORMANCE.—When a trust is exe- 

cuted by one of several joint executors, with the consent and appro- 

bation of the others, or when the others subsequently ratify a sale 
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made by one under the trust, the act of the single executor will be 
regarded in equity as binding upon the estate, 

3. SAME.—A deed made by one of several executors, authorized by will 
to act independent of the control of the Probate Courts, if author- 
ized by the co-executors, and approved by them when made, is merely 
an irregular and imperfect execution of the power, which will be 
aided in equity. 

4, SAME—ESTOPPEL.—Courts of equity may enforce specific perform- 
ance of a parol sale of land, or hold executors and trustees bound 
by acts of estoppel, where their power is unshackled and coupled 
with an interest. 

5. EXECUTION OF POWER.—The exceptions recognized above are as well 
settled as the rule that a joint power must be executed by the joint 
act of the trustees or executors, 


AppgEAL from McLennan. Tried below before the Hon. J. 
H. Banton. 


S. H. Renick and Herring § Anderson, for appellants, cited 
Alexander v. Maverick, 18 Tex., 194; Tucker v. Harris, 13 
Ga., 1; 1 Const. of Texas, art. 14, sec. 15; Paschal’s 
Dig., art. 58; Paschal’s Dig., art. 1226; Const. of Texas of 
1866; Paschal’s Dig., p. 936; Paschal’s Dig., arts. 1294, 1295, 
1297, 1380, 13889; 1393; Perry on Trusts, 273, 493, 499; 
Sugd. on Powers, 144; Berger v. Duff, 4 Johns. Ch., 368 ; 
Hawkins v. Kemp, 3 East., 410; Wright v. Wakeford, 17 Ves., 
454; 1 Sugd. on Powers, 240, 262; 2 Kinne’s La. Compend., 
494; Ingram v. Ingram, 2 Atk., 88; Alexander v. Alexander, 
2 Ves. Sr., 640; Attorney General v. Scott, 1 Ves., 413; 
Pearson v. Jameson, 1 McLean, 199; 1 Sugd. on Powers, 
214, 216; 2 Sugd. on Powers, 72, 73; Perry on Trusts, 287, 
408, 411, 493 ; Hill on Trustees, 474; Mortlock v. Butler, 10 
Ves., 311; Sinclair v. Jackson, 8 Cowen, 582; 1 Sugd. on 
Powers, 319, 323, 326; Bateman v. Davis, 3 Madd., 98; 
Graham v. Gibbon, 25 Com. L. R., 175; 1 Story on Eq., 
secs. 175, 276; 1 Sugd. on Vend., 152, note 1; Perry on 
Trusts, sec. 493; Lancashire v. Lancashire, 2 Phil., 664; 
Selden v. Vermilya, 3 Comst., 525; Suarez v. Pumpelly, 2 
2 Sand. Ch., 386; Wilson v. Towles, 36 N. H., 129; Perry 
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on Trusts, secs. 402, 408; Crewe v. Dicken, 4 Ves., 97; 
Hamilton v. Royse, 2 Sch. & Lef., 330. 


Flint § Graham, for appellees, cited 4 Kent, 326; Tfill on 
Trustees, 472, 489; 1 Sugd. on Pow., 150, 152; Tiff & Ballard’s 
Trustees, 375; Inve Van Wyck, 1 Barb. Ch., 569; McDonough 
v. Cross, 40 Tex., 251; 1 Sugd. on Pow., 247, 248, 276; 1 
Sugd. on Pow., 116 ; Crosby v. Huston, 1 Tex., 226; New- 
ton ¢%. Bronson, 3 Kern, 593; Silverthorn v. McKinster, 12 
Penn. St. R., 67; Taylor v. Adams, 2 Serg. & R., 534; Rob- 
erts’s Widow v. Stanton, 2 Mumford, 139; Thorp v. MeCul- 
lum, 1 Gillman, (Ill.,) 628; Barr v. Hatch, 3 Ohio., 527; 
Nelson v, Carrington, 4 Mumf., 332; Sinclair v. Jackson, 
8 Cenen, 543; Rogers v . Frost, 14 Tex., 269; Rogers v. 
Bracken, 15 Tex., 567; 2 Sugd. on Pow., 93, 103, 118,119; 1 
Sch. & Lef., 62; 1 Story’s Eq., sees. 165-174; Kerr on Frauds 
and Mistakes, 438-446; Hawley v. James, 5 Paige, 487; 1 
Sugd. on Pow,, 215; Hill on Trustees, 474; Story on Agency, 
255-258; Yerby v. Grigsby, 9 Leigh, 387; Champlin v. Par- 
ish, 11 Paige, 411; Lawrence v. Taylor, 5 Mill, 111; Wilkin- 
son v. Leland, 2 Peters, 660; 1 Parsons on Cont., 46; Reese 
v. Medlock, 27 Tex., 124; Herm. on Est., 235, 258, 263, 
410, 412, 418, 421, 435; Big. on Est., b84, 585; Thomas v. 
Brooks, 6 Tex., 369 Pep v. Greer, 6 Tex., 372; Allen v. 
Stephanes, 18 Tex. 572; Baker v. Clepper. 26 Tex., 634; 
Riddle v. Bush, 27 te. 677; Kerr on Frauds and Mistakes, 
400, 401; Love v. Sierra Nevada Mining Co., 32 Cal., 653; 
Reynolds v. Johnston, 13 Tex., 214; Neatherly v. Ripley, 21 
Tex., 436; Eliott v. Whitaker, 30 Tex., 417; 2 Story’s Eq., 
761, 763; Hunt v. Turner, 9 Tex., 385; Hill on Trustees, 
477; 1 Law Cas. in FEq., 45, 136; Henry v. Raiman, 1 
Casey, 356; Galbraith v. Elder, 8 Watts, 81; Reid v. Stanley, 
6 Watts & Serg., 369; Schneider v. McFarland, 4 Barb. 8. 
©., 142; 4 Bacon’s Abr., 63; Conklin v. Egerton, 21 Wend., 
449; Stone v. Dorsett, 18 Tex., 709; Taylor v. Benham, 5 
How., 271; 1 Williams on Exr., 527. 
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James C. Walker, also for appellees, cited Hill on Trustees, 
717; Langley v. Harris, 23 Tex., 569; Tippett v. Mize, 30 
Tex., 366; Ansley v. Baker, 14 Tex., 607; Paschal’s Dig., 
arts. 1297, 5740; 2 Williams on Exr., 814; Roseboom 2, 
Mosher, 2 Denio, 69; Co. Litt., 113, a; 4 Kent, 325; 14 
Johns., 553; 10 Peters, 523; Parsons on Cont., 45, 46; 
Barziza v. Story, 39 Tex., 354; Jackson v. Caldwell. 1 
Cow., 622; Moreland v. Atchison, 19 Tex., 303; DeWitt v. 
Miller, 9 Tex., 247; Bertrand v. Bingham, 13 Tex., 267; 
Grooms v. Rust, 27 Tex., 231; Latham v. Selkirk, 11 Tex., 
320; Webb v. Mallard, 27 Tex., 84; Hogue v. Sims, 9 Tex., 
546; Conkrite v. Hart, 10 Tex., 140; Emmons v. Williams, 
28 Tex., 776; Green v. Rugely, 23 Tex., 543; Robertson v. 
Paul, 16 Tex., 474; Boggess v. Lilly, 18 Tex., 200; Chand- 
ler v. Burdett, 20 Tex., 42; Cunningham v. Taylor, 20 Tex., 
126; Carroll v. Carroll, 20 Tex., 746; Wood v. McMeans, 
23 Tex., 485; MecMiller v. Butler, 20 Tex., 405; Hatchet v. 
Conner, 30 Tex., 104; Rorer on Jud. Sales, sec. 581; Bras- 
field v. Whitaker, 4 Hawks., 309; Bryan v. Bridge, 6 Tex., 
141; Portis v. Parker, 8 Tex., 25; Brown v. Lane, 19 Tex., 
205; Leland v. Wilson, 34 Tex., 79; James v. Fulcrod, 5 
Tex., 515; Mead v. Randolph, 8 Tex., 198; Watkins v. Gil- 
kerson, 10 Tex., 340; Stuart v. Baker, 17 Tex., 417; Doggett 
v. Patterson, 18 Tex., 158; Leakey v. Gunter, 25 Tex., 400; 
Hill on Trustees, 697; Sugd. on Vend., sec. 839; 2 Sugd. on 
Pow., 511; Lewis v. Baird, 3 McLean, 57; Zounts v. 
Coureelle, 16 La. Ann., 96; Ponder v. Mosely, 2 Fla., 
267; Swenson v. Walker, 3 Tex., 93; Howard v. Battle, 
18 Tex., 673; The State v. Stanley, 14 Ind., 409; Kerr on 
Fraud and Mis., 488, 446; Chapman v. Gibson, 3 Bro. Ch., 
229; 1 Fonb. Eq., book 1, ch. 1, sec. 7; 1 Story’s Hq., secs. 
165, 166, 172,173; Sugd. on Pow., 369; 2 Chance on Pow., 
507, 510; Wade v. Paget, 1 Bro. Ch., 363; 2 Wash. on Real 
Prop., 629; Jeremy Eq.,376; Brown rv. Higgs,8 Ves., 570; 
Holmes v. Coghill, 7 Ves., 499; Moodie v. Reid, 1 Madd., 
516; Taylor v. Beech, 1 Ves. Jr., 287; 1 Ves., 221, 297; 7 
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Ves., 508; 1 Sugd. on Vend., 160; McKown v. Stockdale, 
1 Nott & McCord, 41; Muldrow v. Fox, 2 Dana, 76; 
Younger v. Givens, 7 Dana, 1; 4 Johns. Ch., 367; 1 Am. 
Lead. Cases, 574; Parsons on Cont., 478; Clay v. Clay, 35 
Tex., 529; Wilkinson v. Leland, 2 Peters, 661; Means »v. 
Robinson, 7 Tex., 514; Warden v. Richards, 11 Gray, 277. 


S. H. Renick and Herring 4 Anderson, for appellant, in reply, 
argued— 

1. The deed of T. C. Hood to the Waco Manufacturing 
Company is void, (Downing v. Rugar, 21 Wend., 178; Sin- 
clair v. Jackson, 8 Cow., 582; Green v. Miller, 6 Johns., 
39; Franklin v. Osgood, 14 Johns., 560; 1 Caine’s Cases in 
Error, 16; Tolers on Ex., 364, note; Zebach v. Smith, 3 
Binn., 69; Jenkins v. Stouffer, 3 Yeates, 103; Digges’s Les- 
sees v. Jarman, 4 Har. & McHen., 483-5; 3 Bibb, 351; 3 
A. K. Marshall, 1207; 2 Littell, 115; 4 Dana, 418; 4 Dana, 
8; 3 J. J. Marshall, 248; 2 Dana, 75-79; 3 Id., 195.) 

2. 'T. C. Hood’s co-executors could not delegate their power 
to him. Delegatus non potest delegare. (Ingram v. Ingram, 
2 Atk., 88; Hamilton v. Royse, 2 Sch. & Lef., 330; Alex- 
ander v. Alexander, 2 Ves. Sr., 640; Bristow v. Warde, 2 
Ves. Jr., 336; Hawkins v. Kemp, 3 East., 410; Attorney 
General v. Scott, 1 Ves. Jr., 413; Berger v. Duff, 4 Johns. 
Ch., 368; 8 Cow., 582; 1 Sugden on Powers, 214-216.) 

3. In the small number of cases in which power may be 
delegated to perform mere ministerial acts, the authority 
must clearly appear in writing. (Hill on Trusts, 540; Id., 
474; Sinclair v. Jackson, 8 Cow., 582; Mortlock v. Butler, 
10 Ves. Jr., 311.) A parol appointment will not be suffi- 
cient. The authority must be in writing, and strictly limited. 
(Sinclair v. Jackson, 8 Cow., 581.) 

4, This is not such a defective execution as can be aided 
in equity. (Story’s Eq., sec. 175.) As to two of the exec- 
utors, it is by parol, and such execution cannot be aided. 
(2 Sugden on Powers, 121.) 
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5. Appellee does not belong to the class who will be aided, 
not being a bona fide purchaser, nor having paid any part of 
the purchase-money. A purchaser, in order to secure the 
favor of a court of equity, must be a bona fide purchaser for 
value, and have paid the purchase-money. 

6. The pretended ratification of Mary M. Hood does not 
make T. C. Hood’s deed good. It is the several execution 
of a joint power, which is not good. (1 Sugden on Powers, 
320-324.) 

And it lacks the concurrence of the third executor. Both 
instruments being defective, they do not together amount to 
a valid execution of the power. (1 Sugden, 276, 277.) 

The case cited from 1 Texas, as to the several execution of 
a joint power was decided at an early day, when books were 
scarce, and, we respectfully submit, is against all the author- 
ities, and can only be supported upon the peculiar circum- 
stances of the case. 


Moore, Assoctate Justice.—It is conceded by appellants, 
as well as appellees, that the land which is the subject-matter 
of controversy in this suit was the property of Henry M. 
Hood, sr., at the time of his death; and that said Hood died 
in Washington county, Texas, in the month of January, 1865, 
leaving a will, in which he appointed T. C. Hood, his son, 
Mary M. Hood, his wife, and A. B. Stone, his son-in-law, 
his executors; that by his will, said Hood directed that no 
action should be had in the Probate Court in the settlement 
of his estate, except the probating of his will, and the return 
and record of an inventory of his property; that said will 
was filed, and, at the February Term, 1865, of the County 
Court of Washington county, was duly and properly admit- 
ted to probate, and on the same day all three of the parties 
nominated as executors in the will appeared before the court 
and took the oath prescribed by the statute, and entered upon 
the discharge of their duties as such executors. It is also 
conceded that the executors were authorized by the will to 
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sell the land in controversy, for the purpose of paying the 
debts of the testator. And appellees maintain, that in exer- 
cise of the power thus conferred, said T. C. Hood, with the 
consent of his executors, as shown on the face of the deed, 
(and as otherwise proved on the trial,) on the first day of 
April, 1865, sold and conveyed the land in controversy to the 
Waco Manufacturing Company, for $30 per acre, and for 
which said company executed its three promissory notes, pay- 
able to the executors of said Tlenry M. Hood, deceased, at 
one, two, and three years, respectively, from date, with vend- 
ors’ lien upon the land, as security for their payment; and 
said Waco Manufacturing Company, on said sale being thus 
consummated, by the execution of said deed and notes, was 
placed in possession of the land, and shortly thereafter laid 
out and expended a large amount of money in erecting build- 
ings thereon, and making other expensive and valuable im- 
provements; and for these and other purposes connected 
with its business, said company, on the 28th of February, 
1866, borrowed a large sum of money from the appellee 
Butler, to secure the payment of which, said company at the 
time executed a deed of trust upon said land to T. C. Tucker, 
trustee. But said company failing to pay said Butler the 
money borrowed of him, as it undertook and bound itself to 
do, said property was, on the 6th of April, 1869, regularly 
and duly sold by the trustee Tucker, under and in pursuance 
of the power and authority conferred upon and vested in him 
by said trust deed, and that it was purchased by Butler, who 
gave for it full and reasonable value; and immediately there- 
after said Butler, under whom the other appellees claim, was 
let into possession thereof by said Waco Manufacturing 
Company, and has had quiet and undisturbed possession of 
it until the levy of the execution hereinafter mentioned. 
Appellees also claim, and it cannot be denied, that there 
is evidence in the record tending to support the assumption 
that while the deed to the Waco Manufacturing Company 
was executed by only one of the executors, the sale wi 
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made by him with the consent and approval of his co-exec- 
utors, and under the belief, induced by the advice of appel- 
lants as their attorneys, that the deed by one executor was 
just as valid and effectual as if executed by all of them; 
and that T. C. Hood, after the sale of the land, with their 
consent and approval, and after they were fully informed 
and advised of such sale, and all the facts and circumstancés 
connected therewith, ratified, confirmed, and approved it, 
and appropriated and used the notes given for said land by 
the Waco Manufacturing Company, in payment of the debts 
of their testator; and that said Stone, after acting as exec- 
utor about one year, tendered his resignation to the Probate 
Court of Washington county, and that said court, on the 3d 
of April, 1866, accepted his resignation, and discharged him 
from said trust, since which time he has not acted as an ex- 
ecutor of said estate, nor had any connection whatever there- 
with. And that after the resignation of Stone, and while 
said T, C. Hood and Mary M. Hood, as executors as afore- 
said, had the exclusive management and control of said 
estate, and all the business connected therewith, said Mary 
M. Hood, on or about the first day of August, 1868, executed 
to said Waco Manufacturing Company a deed ratifying and 
confirming said deed of April 1st, 1865, made to said company 
by her co-executor, T. C. Hood. Appellees also maintain 
that the sale of the land to said company had not only been 
approved and confirmed by the executors, but, since their 
removal, it has also been acquiesced in by the administrators, 
with the will annexed, appointed by the Probate Court to 
complete the settlement of said estate, and that neither the 
administrators nor heirs and legatees, who were made parties 
to the suit by an answer of Butler, in the nature of a cross- 
bill, have manifested any desire to have said deeds to said 
company set aside or declared invalid. 

It may also be observed, that though the purchase-money 
for said land has not been paid by the Waco Manufacturing 
Company, yet suit, with a prayer for the foreclosure of the 
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vendors’ lien, has been brought upon the notes which it gave 
for the land, by the parties to whom they were transferred, 
and that Butler has intervened in said suit, and has brought 
into court the amount due upon the notes, proffering their 
payment on its being decreed that said company acquired a 
valid title to the land sold and conveyed as aforesaid by said 
T. C. Hood. 

Appellants, who, as we have said, were the plaintiffs in the 
court below, claim to have acquired their title under an exe- 


cution sale by the sheriff of McLennan county, by virtue of 


the levy, on the 22d day of March, 1869, of an execution 
issuing from the District Court of Washington county, on a 
judgment in favor of Browning and Matthews, as executors 
of William Keese, deceased, against said T. C. Hood and 
Mary M. Hood, as executors of Henry M. Hood, deceased. 
As the deeds, except the deed of ratification by Mrs. Hood, 
upon which appellees rely, were on record in McLennan 
county, and Butler was in actual possession of the land when 
the execution under which appellants brought was levied, it 
cannot be controverted, that appellants, as well as the judg- 
ment creditors, were chargeable with notice of whatever title 
or interest, either legal or equitable, if any, Butler had to the 
land prior to the date of such levy. If, on the other hand, 
he had no equitable interest.in it at the date of the levy and 
subsequent sale by the sheriff, he, and those holding under 
him, cannot be heard to object to any mere irregularities in 
the judgment, and proceedings under it, offered in evidence 
by appellants to establish their title, and appellants should 
have had judgment for the land for which they sued, unless 
either the judgment, execution, levy, or sale under which 
they claim is shown to be absolutely null and void, 

The first and important inquiry, then, is, had Butler any 
vested right or title to the land, or was it still the property 
of the estate of Henry M. Hood, sr., when the execution in 
favor of the executors of Keese was levied ? 

It is, we think, beyond question, that when a power is com- 
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mitted to two or more persons, unless it otherwise appears 
from the instrument by which it is delegated, all who have 
accepted the trust confided to them, so long, at least, as they 
continue to act, must join in executing the power, to insure 
its valid and legal execution. And this court has recently 
held, that a valid sale of land belonging to an estate could 
not be made by one of two executors, to whom such power 
was delegated, without the joinder, and against the consent 
of the other, although the purchaser supposed the sale was 
made with the consent of the other executor, and that a deed 
would be executed by both of them. (Hart v. Rust, 46 
Tex., 556.) And also, that two executors, under a will with 
similar provisions to those in the will under which Hood’s 
executors were acting, could not, without the joinder, and 
in opposition to the wish of the third, create a valid and 
binding obligation against the estate for the payment of 
money. (McLane v. Bevlin et al., supra, 493.) But we do 
not understand that appellees’ counsel disputes this general 
proposition, or claims that one of several executors, under 
the provisions of Hood’s will, could, of his own instance, sell 
land belonging to the estate, or that a deed executed by one 
of several executors, where the power cenferred upon them 
is joint, will, of itself, operate as a strictly legal deed of con- 
veyance, such as a court of equity would, in a suit for specific 
performance, compel a purchaser to accept. (4 Johns. Ch., 
369.) 

But they insist, that notwithstanding such deed cannot be 
upheld at law, yet the facts and circumstances connected 
with the sale of this land by T. C. Hood are such as to entitle 
the purchaser, or, at least, Butler—who is a purchaser for 
value from the original purchaser—to an equitable title to 
it, which should be maintained and enforced in a court of 
equity; that where a trust is executed by one of the trustees 
with the consent and approbation of the others, or when the 
others subsequently ratify the sale made by one, the act of 
the single executor will be regarded in equity as binding 
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upon the estate; and the deed by one executor, under such 
circumstances, is merely an irregular and imperfect execu- 
tion of the power, which will be aided by a court of equity, 
and that a court of equity may enforce the specific perform- 
ance of a parol sale of land, or hold executors and trustees 
bound by acts of estoppel, especially when the power under 
which they act is unshackled or coupled with a trust, as 
readily as it will in individuals acting in their own right, if 
it plainly appears that the interposition of the court is neces- 
sary to the ends of justice and to prevent fraud. A careful 
examination of the authorities to which we have been cited 
by counsel, leaves no reason, as we think, to doubt the cor- 
rectness of these propositions. While they may be said to 
constitute exceptions to the general doctrine upon which 
appellants rely for a reversal of the judgment, they are as 
well recognized and as fully sanctioned and enforced in 
courts of equity, when the facts call for it, as the general rule 
itself. That it may be seen that such is the case, it is only 
necessary to examine some of the leading cases to which we 
are referred. 

In the case of Roberts’s Widow v. Stanton, 2 Mumf., 139, 
the testator, George William Fairfax, devised land to George 
Washington, George Nicholas, and William Miles Cary, by 
name, as trustees, to sell, &c.; and also appointed the same 
parties his executors. Cary, through an agent, sold the land, 
taking bond and security for the purchase-money. The court 
held that, as far as circumstances permit, courts of equity will 
supply defects in the execution of powers. Therefore, a con- 
veyance by one executor or trustee only, instead of three, if, 
in all other respects, conformable to the intention of the test- 
ator, will be supported in favor of a purchaser for a valuable 
consideration. 

In Taylor v. Adams, 2 Serg. & R., 5335 the testator gave to 
his three executors, or the survivor of them, power to sell his 
land. One renounced the appointment; another, without 
being joined by his co-executor, entered into a written agree- 
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ment for the sale of the land, and received the whole of the 
purchase-money. But it was proved on the trial that the 
executor who had not signed the agreement had, previous to 
the sale, consented thereto, and that, subsequently, and before 
the commencement of the suit, he had confirmed it by parol, 
and that the purchaser had gone into possession, with the 
consent of both executors. The court say, the power to sell 
being in all the executors, it could not be executed by one; 
and therefore the purchaser derived no title by the written 
agreement, yet, connected with the other circumstances, he got 
thereby such a right or interest in the land that he could 
maintain ejectment against a party claiming adversely to his 
vendors. 

And in the subsequent case of Silverthorn v. McKinster, 
12 Penn. St., 67, the court say: 

«As there was strong evidence that Thomas Miles, one of 
them, (the executors,) assented to the sale made by the other 
two, to Burns, it was properly left to the jury to say whether, 
in truth, the sale was made by all the executors; upon the 
principle that subsequent ratification is equivalent to precedent 
participation. (Taylor v. Adams, 2 Serg. & R., 534.) That 
sase shows, too, that a general power to sell, given by last 
will, may be executed by parol, and that such a sale, partly 
executed by possession, passes an equitable estate to the 
vendee, recoverable in ejectment, notwithstanding the statute 
of frauds, just as a similar sale by one in his own right, con- 
veys an available title. There is, in fact, in this respect, no 
difference between the exercise of a power to sell, unshack- 
led by particular directions for its execution, and a sale made 
of one’s own estate.” 

And in Newton v. Bronson, 3 Kernan, 593, it is held, that 
an'executor or trustee to sell lands in his discretion, cannot 
authorize an agent to contract for them, because the power 
is a personal trust, which cannot be delegated. But when 
such a contract has been ‘executed by an agent, if the princi- 
pal ratifies it with full knowledge, he will render it valid and 
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binding; for in ratifying it he exercised the personal qual- 
ities essential to the execution of the trust. 

In Barr v. Hatch, 3 Ham., (O.,) 527, the court say: 

“Tt is a general principle, that courts of equity may supply 
defects in the execution of a power, when the original con- 
tract was fair, and the power fairly given. And whenever 
the intention to execute a power is sufficiently manifest, but 
the execution is defective, or it has not been executed accord- 
ing to the terms, or in the form prescribed, equity will correct 
the mistake or supply the defect. * * * If the attorney 
or agent has attempted to execute the power, but has done it 
defectively, the party claiming under it cannot avail himself 
of it at law, yet equity interposes its aid, upon the broad prin- 
ciple of relieving against accident or mistake.” 

And in the case of Nelson v. Carrington, 4 Mumf., 332, it is 
said: “If the written agreement of sale be signed by the 
purchaser, and one of two acting executors, the other may, by 
acts in pais, though not in writing, (such as delivering posses- 
sion of the land, and the like,) manifest his assent to the sale, 
and make it his own act;” and that “a vendor, by bringing 
suit and obtaining judgment for the purchase-money, ratities 
and confirms the sale, so that it cannot be set aside at his in- 
stance.” (See, also, Tollet v. Tollet, 1 Lead. Cases in Eq., 
198; Thorp v. McCullum, 1 Gilman, (IIl.,) 628.) 

If the principles recognized and affirmed in these cases 
(which do not contravene or oppose the cases cited by appel- 
lant, in which the general rule applicable in actions at law is 
approved) are correct and should be anplied in this case, the 
judgment in favor of appellees is unquestionably correct; 
for certainly it cannot be denied that the evidence before the 
jury was amply sufficient to support the verdict in appellee’s 
favor, on several, if not all of the grounds upon which Butler 
claims to have had a valid equitable title to the land, when 
the execution under which appellants purchased was levied. 

The judgment is affirmed. 

AFFIRMED 
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Grorce H. Gropines, Apm’r, v. Crry or SAN ANTONIO. 


1, CONSTITUTIONAL LAW—CONSTRUCTION OF STATUTE.—The act of 
Legislature, approved September 5, 1850, entitled ‘‘An act to in- 
corporate the San Antonio and Mexican Gulf Railroad,”’ is uncon- 
stitutional, in so far as in its 12th section it provides that the city of 
San Antonio, and the towns upon the line and at the terminus of 
the road on the Gulf, may issue bonds to aid in the construction of 
said railroad, because it embraces a distinct object not expressed in 
the title to the act. 

2. SAME.—The authority sought to be given in the 12th section of said 
act, upon certain cities named, (to issue bonds, &c.,) is not included 
in the caption of said act, and, therefore, conflicts with section 24, 
article 5, of the Constitution, prescribing that ‘‘every law enacted 
by the Legislature shall embrace but one object, and that shall be 
expressed in its title.’ 

3. SAME.—History and discussion of the said section 24, article 5, of the 
Constitution of 1845. 

4. SAME.—This article of the Constitution is mandatory. While this 
has been regarded as the settled rule of construction, in this State, 
in its application the most liberal construction has been given, to 
make the whole law constitutional, where the part objected to as 
infringing this provision of the Constitution could be considered as 
appropriately connected with, or subsidiary to the main object of 
the act, as expressed in its title. 

5. APPROVED.—City of San Antoniow. Gould, 34 Tex., 49, approved. 

6. PLEADING.—A petition, seeking to recover on bonds and interest 
thereon, issued by the city of San Antonio, under the 12th section 
of the said act of September 5, 1850, is subject to demurrer; and the 
action of the court below, sustaining such demurrer and dismissing 
the suit, is affirmed. 


APPEAL from Bexar. Tried below before the Hon. Geo. 
H. Noonan. 


The facts are given in the opinion. 


W. B. Leigh, and Waelder § Upson, for appellant, cited and 
discussed San Antonio v. Jones, 28 Tex., 30; San Antonio 
v. Lane, 32 Tex., 405; San Antonio v. Gould, 34 Tex., 49; Tad- 
lock v. Eccles, 20 Tex., 792; Sharp v. New York, 31 Barb., 
572; Coburn v. Dodd, 14 Ind., 347; O'Leary v. County of Cook, 
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28 Ill., 5384; People v. Lawrence, 36 Barb., 177; De Witt ». 
San Francisco, 2 Cal., 299; Washington v. Page, 4 Cal., 388; 
Pierpont v. Crouch, 10 Cal., 315; Cooley’s Const. Lim., 144, 
146; Dillon on Mun. Corp., sec. 28; Chiles v. Drake, 2 Met., 
(Ky.,) 146; Oldham Turnpike Co. v. Ballard, 2 Met. (Ky. ;) Mo- 
sier v. Hilton, 15 Barb., 657; Fletcher v. Oliver, 25 Ark., 289; 
Johnson v. Higgins, 3 Met., (Ky.,) 566; People v. Mahaney, 13 
Mich., 481; Fireman’s Association v. Lounsbury, 21 IIL, 511; 
Parkinson v. State, 14 Md., 184; Reed v. State, 12 Ind., 641; 
Blood v. Mercelliot, 53 Penn. St., 391; Bright v. McCullough, 
27 Ind., 223; Robinson v. Bank of Darien, 18 Ga., 65; Pim v. 
Nicholson, 6 Ohio St.,176; Morrison v. Springer, 15 Iowa, 304; 
Adams v. Howe, 14 Mass., 347; Sharpless v. The Mayor, 
21 Penn., 162; The People v. Draper, 15 N. Y., 543. 


Mec Leary § Wurzbach, for appellee, discussed the authorities 
cited by appellant. 


King, also for appellee. 
Peeler ¢ Fisher, also for appellee. 


Roserts, CHIEF Justicr.—This suit was instituted in the 
District Court of Bexar county, by G. H. Giddings as admin- 
istrator of Emma Giddings, deceased, for the recovery of the 
amount of a bond and interest coupons attached, issued and 
delivered by the city of San Antonio to the “San Antonio 
and Mexican Gulf Railroad,” dated March 1, 1852, the prin- 
cipal of said bond being one thousand dollars. 

The plaintiff alleges in his petition that the issuance of the 
bond and coupons sued upon was “authorized by a vote of 
the electors of the city of San Antonio, taken in accordance 
with the provisions of ‘An act to incorporate the San An- 
tonio and Mexican Gulf Railroad, approved September 5, 
1850.” 

The defendant demurred to the petition of plaintiff, upon 
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the ground “that the law under which said pretended claim 
of plaintiff accrued is unconstitutional, and therefore void and 
of no effect.” 

The only question presented for decision is, that the twelfth 
section of the act. of incorporation, by the authority of which 
the bond and interest coupons were issued, provides for an- 
other and different object from that which is the main object 
of the act, and that such different object is not expressed in 
the title, and is, therefore, in violation of that part of our 
Constitution which says that “every law enacted by the Leg- 
islature shall embrace but one object, and that shall be 
expressed in the title.” (Constitution of 1845.) 

The main object of the law, which was enacted on the 5th 
of November, 1850, was to incorporate a company, and in- 
vest it with ample powers, as a corporate body to construct 
and operate a railroad from the city of San Antonio to some 
point on the Gulf of Mexico, in Texas. 

The title of the act is, “ An act to incorporate the San An- 
tonio Railroad Company.” 

The section of the act objected to as unconstitutional is as 
follows: 

“Sxction 12. That the mayor and aldermen of the city of 
San Antonio be and they are hereby authorized to sub- 
scribe to the capital stock of the said company, for said city, 
to an amount not to exceed fifty thousand dollars, as also 
such incorporated towns through which said railway may 
pass, inclusive of the town (if any) that may be its terminus 
on the Gulf, and to issue bonds bearing interest or otherwise, 
to pledge the faith of said city or towns to pay for the same; 
and the chief justices and county commissioners of the several 
counties through which the railway may pass shall be and 
they are hereby authorized to subscribe to the capital stock 
of said company, for their respective counties to pay the 
same: Provided, That the chief justices and county commis- 
sioners of said counties shall not make such subscription 
unless two thirds of the qualified electors of said county or 
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counties, at an election to be held for that purpose, shall vote 
in favor of such subscription being made; and the chief jus- 
tice of any such counties may order such election to be held, 
and shall give notice of the time and object of such election, 
by causing notice thereof to be posted in each precinct in the 
county at least thirty days before the holding of such elec- 
tion; said election to be conducted in the manner regulating 
county elections, so far as the same may be applicable; 
Provided, also, That said mayor and aldermen of the city of 
San Antonio, and the towns upon the line and at the terminus 
of said railway on the Gulf, shall not make such subscriptions 
unless two thirds of the electors of said city or towns, quali- 
fied to vote for town or city officers, at an election to be held 
for that purpose, shall vote in favor of such subscription 
being made; and the mayor of said city or towns may order 
such an election to be held, and shall give notice by publica- 
tion in a newspaper published in the city or town, for at 
least twenty days previous to such election being held, and 
said election shall be conducted in the same manner regu- 
lating the respective city or town elections, so far as the same 
may be applicable; Provided, further, That when any such 
subscription shall be made, and bonds thereof be issued by 
the mayor and aldermen of any of said towns or city, or by 
the chief justice and county commissioners of any of said 
counties, it shall be their duty respectively to provide for the 
perpetual payment of the interest that may from time to time 
become due upon the same, and for the payment of the prin- 
cipal thereof, by levying and collecting a tax upon the real 
and personal property in the city, town, or county for which 
said subscription shall be made and bonds issued, which tax 
shall not be less than ten cents nor more than fifty cents on 
each and every one hundred dollars taxable property in said 
city, town, or county, and shall be assessed, and collected 
and paid into the treasury of said city, town, or counties by 
which it is levied, in the same manner the city or county tax 
in such city, or town or counties is assessed and collected, 
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which tax shall be continued from year to year until the 
whole amount of the principal and interest due on said bonds 
shall have been fully paid and discharged; and when col- 
lected, after deducting therefrom the expenses of assessing 
and collecting, shall first be applied to the payment of the 
interest due on such bonds, and the remainder shall be ap- 
plied to the payment of the principal on such bonds.” 

This is the fourth time this section of the law has been 
before this court for the adjudication of its constitutionality. 
In the first case, this point was not raised, and was not de- 
cided. (San Antonio v. Jones, 28 Tex., 19.) 

In the second case, it was presented, and this 12th section 
of the act was held to be constitutional. (City of San Anto- 
nio v. Lane, 32 Tex., 405.) 

In the third case, it was presented, and the 12th section of 
the act was held to be unconstitutional, as embracing a dis- 
tinct object not expressed in the title. (The City of San 
Antonio v. Gould, 34 Tex., 49.) 

In the opinion delivered in the last case, Justice Walker 
says: “The plain and literal meaning of seventeen sections 
of the act make it an act of incorporation, the purpose of 
which is to build a railroad from San Antonio to the Gulf of 
Mexico, with the ordinary powers, rights, and privileges in- 
cident to such a franchise. 

“Tt will readily be seen that this section of the act (the 
12th) is intended to enable the City of San Antonio and 
other towns and counties to become subscribers to the capital 
stock‘of the proposed San Antonio Railroad Company, di- 
recting the manner in which the stock shall be subscribed 
and paid. 

“The 12th section of the act would properly, in itself, be 
styled ‘An act to provide the means for building such rail- 
road.’” (Id., 73.) 

It must be held in mind that this is a special act of incor- 
poration; that in 1850, when it was passed, there was in 
existence no general law of this State authorizing cities, 
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towns, or counties to subscribe for stock in railroads, or other 
works of internal improvement; nor, up to that time, had 
there been any decision of our Supreme Court in favor of 
the power of the Legislature to confer any such authority, 
and which was decided, for the first time, in the case of San 
Antonio v. Jones, above quoted, in 1866; that this 12th sec- 
tion of this special act assumed to increase the corporate 
capacity of municipal bodies, by conferring this importarit 
authority upon cities, towns, and counties; that none of 
them, except the city of San Antonio, were named in the 
act; that it was left uncertain and undetermined what other 
towns and counties were to be affected by the act, that de- 
pending upon the route of the railroad, and its point of 
destination upon the Gulf, as the road might afterwards be 
laid out and built; and that, by this section of the act, a 
vested right would be conferred’ upon the company, thus 
incorporated, to get the benefit of this privilege granted to 
any city, town, or county through which they might choose 
to carry the road, in its route to the Gulf in Texas, if such 
county, town, or city should see proper to exercise such priv- 
ilege. (For the last proposition, reference may be had to 
Smith v. County of Clark, 54 Mo., 58.) 

This enumeration of the terms and resulting effects of this 
12th section is made in order to present a full view of it, as 
a distinctive object of the act, which, had it been a separate 
act, might properly have been entitled “An act to authorize 
the city of San Antonio, and other towns and counties not 
therein named, to subscribe for stock in the San Antonio 
Railroad Company.” 

Mr. Cooley lays it down that the object of this provision 
(in the Constitution) is to prevent log-rolling legislation, to 
prevent surprise and fraud upon the Legislature, and to give 
notice to citizens interested, through the publication of the 
legislative proceedings, of what is being attempted to be done 
affecting them. (Cooley’s Const. Lim., 144.) 

Mr. Dillon lays it down that “this provision has been fre- 
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quently construed to require only the general or ultimate ob- 
ject to be stated in the title, and not the details by which the 
object is to be attained. Any provision calculated to carry 
the declared object into effect, is unobjectionable, although not 
specially indicated in the title.” (1 Dillon on Mun. Corp., 28.) 

These two rules, correct in themselves, must be construed 
together, in framing an act; so that that which is made inci- 
dental and auxiliary in carrying out the main object of the 
act, shall not be itself a distinctive object of legislation, relat- 
ing to the rights, powers,'and interests of corporate bodies 
and individuals, of which neither they nor their represent- 
atives in the Legislature would be given any notice whatever 
by the title of the act. 

So far as it appears in this case, this was an ordinary rail- 
road charter by a private, special act of the Legislature ; 
and, from anything in its title, the citizens of San Antonio, 
Goliad, Victoria, Gonzales, Port Lavaca, Indianola, Velasco, 
or Corpus Christi, or their representatives in the Legislature, 
could hardly have had notice that their charters of incorpor- 
ation were being enlarged by this act, with so important a 
power conferred, upon condition that the road should be laid 
off and built through one or more of them. If the railroad 
was laid off through any one of them, that town would have 
the power; otherwise, not. 

The same may be said as to a half-dozen counties between 
San Antonio and some part of the coast on the Gulf. 

The amending city and town charters, and the conferring 
important special powers on counties, such as building court 
houses, jails, and other public improvements reqiiring a col- 
lection of extraordinary taxes, are themselves usually dis- 
tinctive objects of legislation ; most usually prompted by the 
wishes and consent of those who are concerned. And if: it 
should be attempted without being so prompted, then one 
object of this provision is to enable them and their representa- 
tives in the Legislature to have reasonable notice of it in the 
title of the act. 





Gipprnes v. SAN ANTONIO. 





Opinion of the court. 





Had this power been previously conferred upon cities, in- 
corporated towns, and counties, by a general law, or constitu- 
tional clause, as it was afterwards done in this State, there 
would not have been the same necessity for notice of it to 
have been given in the title of the act, and the twelfth sec- 
tion would have been unnecessary, except as securing the 
right to the railroad company to accept a subscription under 
the terms of said section, notwithstanding a subsequent change 
of the general law conferring the power. This is what was 
decided in the case of Smith v. County of Clark, 54 Missouri, 
58. In that case there was no question raised or decided 
about the constitutionality of such a section in the charter in 
reference to the title to the act, and in the State of Missouri, 
there was a general law giving counties the right to subscribe 
for stock in railroad companies. This is, therefore, not a case 
in point in favor of appellant, as quoted in the brief. 

This provision in the Constitution originated in, and was 
adopted to prevent the repetition of a most flagrant abuse of 
legislative power in the State of Georgia in the last century. 
Its history is briefly sketched in an opinion delivered in the 
Supreme Court of that State, as follows, to wit: “As to the 
objection that the act of 1841 is violative of the 17th sec. 
1st art. of the Constitution of Georgia, because its title is at 
variance with the body of the act, I would observe that the 
traditionary history of this clause is, that it was inserted in 
the Constitution of 1798, at the instance of General James 
Jackson, and that its necessity was suggested by the Yazoo 
act. That memorable measure of the 17th of January, 1795, 
as is well known, was smuggled through the Legislature 
under the caption of an act, “for the payment of the late 
State troops,” and a declaration in its title of the right of the 
State to the unappropriated territory thereof, “for the pro- 
tection and support of its frontier settlements.” (Mayor and 
Alderman of Savannah v. The State of Georgia, 4 Ga., 38.) 
This obnoxious act was repealed the next year, and the large 
grant of land to private individuals embraced in it declared 
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null and void for fraud in its enactment. This act became 
still more notoriously memorable by its subject-matter being 
litigated, and its history being developed in the report of the 
leading case of Fletcher v. Peck, decided by the Supreme 
Court of the United States in 1810. (6 Cranch, U. 8., 87.) 

Hence this provision limiting the legislative power, has 
been adopted in many if not most of the Constitutions of 
the different States of the Union. In some of the States it is 
held to be directory only; in others, mandatory. This court 
has held it to be mandatory. (Cannon v. Hemphill, 7 Tex., 
208.) 

While this has been regarded as the settled rule of con- 
struction here, in its application the most liberal construc- 
tion has been given by the Supreme Court of this State, in 
accordance with the general current of authority, to make 
the whole law constitutional where. the part objected to as 
infringing this provision of the Constitution could be con- 
sidered as appropriately connected with or subsidiary to the 
main object of the act as expressed in the title, which may 
be seen by reference to a number of cases that have been 
decided pro and con, involving this question. (Cannon v. 
Hemphill, 7 Tex., 208: Parker v. Parker, 10 Tex., 86; Rob- 
inson v. The State, 15 Texas, 312; Tadlock v. Eccles, 20 
- Tex., 792; The State v. Shadle, 41 Tex., 404; Breen v. 
The T. & P. R. Co., 44 Tex., 302.) 

In the case of Tadlock v. Eccles, Justice Wheeler says: 
“For an act having one main or principal object in view, 
may incidentally affect, or be promotive of others, and it 
would be impossible so to legislate as to prevent this con- 
sequence. The intention doubtless was to prevent embracing 
in an act having one ostensible object, provisions having no 
relevancy to that object, but really designed, other and wholly 
different objects, and thus to conceal and ‘disguise the real 
object proposed by the provisions of an act under a false or 
deceptive title.” The same general idea, however, variantly 
expressed, may be found in numerous cases in the decisions 
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of many of the States of the Union, and in the rules of con- 
struction laid down by learned commentators. 

The case of Mayor and Alderman of Savannah v. The State 
of Georgia, (4 Ga., 38,) may be referred to, as drawing the 
distinction clearly when this provision is applicable, and its 
effect when only part of the act falls under the prohibition. 

It is not pretended that the question presented in this 
case is free from difficulty in its determination. The same 
question, upon the same class of claims, has twice been de- 
cided by this court: first, in favor of, and next against the 
constitutionality of this twelfth section of the act of incorpora- 
tion—the court being composed of different members in the 
last case from those who decided the first case. This suit, 
it would seem, from the date of its commencement, was 
brought to take the opinion again of this court, when com- 
posed of still another set of justices; and the only question 
made, looks to the reversal of the last decision of the 
court made in it. While it is of the highest importance that 
the courts should be open at all times for the assertion of 
rights that are believed to be well founded, it would be 
unfortunate that it should be thought practicable, on a doubt- 
ful question, to easily procure a change of decision with every 
change in the members, who might, from time to time, com- 
pose the Supreme Court. 

This question is, therefore, not before us as one of first 
impression, but stands with the weight in favor of an affirm- 
ance of the last decision of this court upon it. 

The main object of the views and considerations that have 
been here now presented, is to show that the last decision in 
the case of the city of San Antonio v. Gould is sufficiently well 
grounded in law, as that it should not be readily reversed, 
and thereby add another to the changes of decision by this 
court on a question, both sides of which may be sustained 
with plausible reasons, as may be seen in the briefs of counsel 
in this case, and in the opinions and briefs of the two pre- 
ceding cases. 
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Following the last decided case as a precedent, we decide 
that the twelfth section of said act of incorporation is viola- 
tive of the Constitution, and that the District Court did not 
err in dismissing the suit to recover upon a bond and inter- 
est coupons given under its authority. 

Judgment affirmed. 

AFFIRMED. 


[Associate Justice Moore did not sit in this case.] 





Tuomas BryMan v. WiiiraAmM Brack. 


1. LOCAL STATUTES.—Where there is no express constitutional restric- 
tion against the passage of local laws, the courts cannot hold such 
laws void for want of constitutional power to enact them. The au- 
thority to enact laws strictly local, implies the same authority to 
make local exceptions to a general law. 

2. STOCK LAW—INSPECTION, &e.—STATUTE.—*‘ An act to encourage 
stock-raising and for the protection of stock-raisers,’’ approved 23d 
March, 1874, is not unconstitutional on account of its operation be- 
ing suspended as to a large number of counties. 

3. STocK LAWs.—The legislation in this State assumes, that in regard 
to cattle, possession is not prima facie evidence of ownership; own- 
ership must be established by the mark and brand. 

4. SAME.—The act of 23d March, *‘ An act to encourage stock-raising 
and for the protection of stock-raisers,”’ discussed, its objects and 
modes of procedure explained. 

5. DUE COURSE OF LAW.—The forfeiture provided for in sections 27 
and 43 of said act, is not strictly a forfeiture. ‘The act assumes that 
the party from whom the cattle seized were taken, was not the 
owner, and protects the absent and unknown owner, by providing 
for sale, and that the proceeds of the sale be held for him a limited 
time. 

SAME—DUE PROCESS OF LAW.—Due process of law in each partic- 
ular case, means such an exertion of the powers of government as 
the settled maxims of law permit and sanction, and under such 
safeguards for the protection of individual rights as these maxims 
prescribe for the class of cases to which the one in question belongs. 

7. SAME.—The modes of procedure provided in the stock law is a legiti- 
mate police regulation of the peculiar species of property to which it 
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refers, designated for the due protection of all owners of such prop- 
erty. 

8. SAME.—The proceedings indicated in said act, to be had before justices 
of the peace and district judges, in the condemnation of property 
seized, are intended to be regular judicial proceedings before the 
District Court, or in the Justice’s Gourt, as the case may be. 

9. SAME—PLEADING.—See allegations held sufficient, in a proceeding 
instituted in the District Court, by an inspector, to condemn a lot of 
hides and eattle seized by him under said law. 


Appgat from Nueces. Tried below before the Hon. T. C. 
Barden. 


The facts are carefully stated in the opinion. 
Lovenskiold ¢ Me Campbell, for appellant. 


Phillips, Lackey & Stayton, for appellee.—This is a proceed- 
ing under the 43d section of the act of March 23, 1874, Gen- 
eral Laws, 45. To authorize this procedure, the seizure must 
be made in consequence of the existence of the facts men- 
tioned in the 8th and 9th sections of this act. The petition 
does not allege the facts which are made necessary by said 
sections. 

There is only one other section of the act which has any ref- 
erence to forfeitures; that is the 27th section. The facts neec- 
essary under said section are not alleged. 

If, however, the facts mentioned in the several sections of 
the statute referred to, were alleged in the petition, then we 
respectfully submit that the same would not entitle the com- 
plainant to any relief; for we hold that so far as the sections 
referred to are concerned, said act is in violation of the Con- 
stitution. 

The 16th section of the bill of rights provides that “no 
citizen of this State shall be deprived of life, liberty, prop- 
erty, or privileges, outlawed, exiled, or in any manner dis- 
franchised, except by due course of the law of the land.” 

In Janes v. Reynolds, 2 Tex., 251, Chief Justice Hemp- 
hill says: “The terms, ‘laws of the land,’ are now, in their most 
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usual acceptation, regarded as general public laws, binding 
upon all members of the community, under all circumstances, 
and not partial or private laws, affecting the rights of private 
individuals or classes of individuals.” 

Justice Cooley, in his work upon Constitutional Limita- 
tions, 392, says: “To forbid, to an individual or a class, the 
right to the acquisition or the enjoyment of property, in such 
manner as should be permitted to the community at large, 
would be, to deprive them of liberty in particulars of primary 
importance to their pursuit of happiness; and those who claim 
the right to do so, ought to be able to show a specific author- 
ity therefor, instead of calling upon others to show how and 
where the authority is negatived.” 

The statute in question is not general in its operation, but 
affects only those who may own or purchase property in cer- 
tain districts. It does not purport to be a general law, for the 
first section thereof restricts it, by creating inspection districts 
in only a portion of the State, while it does not provide for 
the creation of like districts in other parts of the State at any 
time; but if it purported to be a general law, merely sus- 
pended in a portion of the State, it would not affect the 
question, for a partial suspension of a general law would be 
subject to the same objections as a law which upon its face 
was partial. 

Judge Cooley, in his work upon Constitutional Limitations, 
upon the question of the suspension of laws, says: “The 
Legislature may suspend the operation of the general laws 
of the State, but when it does so, the suspension must be 
general, and cannot be made for individual cases or for 
particular localities.” (See also Holden v. James, 11 Mass., 
396; Davison v. Johonnot, 7 Met., 393.) 

“The general exemption laws cannot be varied for particu- 
lar cases or localities.” (Bull v. Conroe, 13 Wis., 238.) 

In Wally’s Heirs v. Kennedy, 2 Yerg., 554, the court say: 
“The right of every individual must stand or fall by the 
same rule of law that governs every other member of the 
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body politic, or land, under similar circumstances; and every 
partial or private law which directly proposes to destroy or 
affect the individual rights, or does the same thing by afford- 
ing remedies leading to similar consequences, is unconstitu- 
tional and void. Were it otherwise, odious individuals and 
corporations would be governed by one law; the mass of the 
community, and those who made the law, by another; 
whereas, the like general laws, affecting the whole com- 
munity equally, would not have been passed.” 

That the laws shall be general in their operation, affords a 
guaranty that bad laws will not be enacted; and when we 
look to the law in question, no one can for a moment doubt, 
from the large number of the most populous counties which 
are not affected by it, that it would have been impossible to 
enact this statute if it had provided that it should be opera- 
tive throughout the entire State. If one law may be partial 
in its operation, another may. In one part of the State, the 
whole penal code may be suspended, while in the residue, it 
is in full force. The law of marriage and divoree; of descent 
and distribution; of limitation; the law regulating the course 
of procedure in the courts; in fine, any law, however much 
it may affect all of the best interests of society, may be sus- 
pendéd in a portion of the State, while fully effective in all 
other parts, if such power of partial legislation exists. We 
have laws by which the inhabitants of certain localities are 
permitted, for their own convenience, to have certain local 
regulations, by which they are governed, being at the same 
time subject to the general laws of the State. Municipal 
corporations, which are but subordinate instrumentalities of 
the Government, ordinarily have power to make laws, local 
in their effect, but such corporations are incorporated upon the 
actual or implied consent of the people so to be governed. 

The provisions of the statute im question impose upon resi- 
dents of certain named counties an onerous tax, in the mat- 
ter of fees to inspectors, and also impose upon them restric- 
tions which are not only onerous, but, m meny instances, 
36 
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vexatious, while other residents of the State, in the pursuit 
of the same business, are not subjected to the like impo- 


sitions. 


Section 19, article 11, of the Constitution, provides, that 
“taxation shall be equal and uniform throughout the State.” 
That the inspection fees required to be paid under the statute 
are as much a tax as any other contribution required to be 
made to the State by the citizens, for the support of the 
machinery of the Government, we have no doubt. It is a 
demand which the Government makes upon the citizen, for 
the support of an officer of the Government, the compliance 
with which is a conditicn precedent to the right of the citi- 
zen, under the statute, to dispose of his own property, to be 
used for certain purposes within his own county, or to use the 
same in a market out of his county. 

“ Every burden which the State imposes «pon its citizens, 
with a view to a revenue, either for itself, or for any of the 
municipal Governments, or for the support of the govern- 
mental machinery, in any of the political divisions, is levied 
under the power of taxation, whether imposed under the 
name of tax, or under some other designation.” (Cooley’s 

Jonst. Lim., 469.) 

Whatever form taxation may assume, it must be equal and 


uniform throughout the State. 


If the citizen of one section 


is to be taxed, by way of fees to an inspector, before he can 
sell his own property wherever he pleases, then every citizen 
must be subject to the same rule, or there can be no equality 


—no uniformity. 


The 27th and 43d sections of the act are, 


however, subject to another fatal objection, which is, that 
said sections provide for the forfeiture of property, without 
having the facts which authorize the forfeiture first judicially 


ascertained. 


(Cooley’s Const, Lim., 362.) 


The 27th section 


provides, that the inspector may take charge of cattle and sell 
them, as if under execution, and, in case they are not volun- 
tarily delivered to him, provides that he may sue for and 


sequestrate them, without giving bond or security. 
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In the first instance, “he levies without process, condemns 
without proof, and sells without execution.” An inspector is 
not clothed with any judicial power by the law. 

In case of sequestration, it does not clearly appear whether 
the suit is to be instituted for the sole purpose of getting pos- 
session of the property, or for the purpose of having the facts 
ascertained which, under the statute, authorize the forfeiture. 
The section makes no provision for a trial before any court 
in which the forfeiture may be decided; but simply provides 
that upon the order of a justice of the peace, or of a district 
judge of the court where the suit may be instituted, the prop- 
erty seized may be sold, The statute does not seem to con- 
template a trial and judgment before the sale; nor does it 
provide for citation in any form to the owner, before the sale 
and deposit with the county treasurer. Yet if the deposit is 
not called for in one year, the statute vests it in the county. 
Can the rights of the owner be thus divested ? 

A judge of a District Court, as contradistinguished from 
the District Court, can have no such power under the Con- 
stitution. The language of the statute would seem to imply 
that the sole purpose of the suit is, through the writ of seques- 
tratior!, to obtain the possession of the property. 

The 43d section provides that when a seizure has been 
made under the 8th and 9th sections of the act, that the in- 
spector shall report the same to a justice of the peace, or some 
judge of the District Court whose duty it is made to issue, 
or cause to be issued, citations addressed to “all whom it 
may concern,” setting forth the seizure of said property, with 
a description of the same, commanding them to appear at a 
day named in said citation, to show cause, ec. 

This section of the act clearly evidences that the forfeitures 
are not to be ascertained and declared by any judicial tribunal 
known to the Constitution, but by persons holding certain 
judicial positions, not, however, in the exercise of their judi- 
cial functions, for otherwise the statute would have directed 

















564 BryMaN v. Back. [Austin Term, 





Opinion of the court. 





that those proceedings be had in the courts of which such 
persons are the chief officers. 

We are foreed to this conclusion, from the fact that the 
jurisdiction of the justice of the peace is as ample in these 
eases, under the statute, as the jurisdiction of the judge of 
the District Court, and this notwithstanding the amount that 
may be involved; and by the further fact that the citations 
are to be returned to no fixed term of any court, but at a day 
named therein. 

This section makes it the duty “of the judge, or justice of 
the peace, issuing said citations, to proceed to condemn the 
property mentioned in said citations, unless,” &. No refer- 
ence whatever is made to any court. 

The statute attempts to confer upon the officers named, a 
jurisdiction which the Constitution has conferred upon the 
courts of which such persons are officers. 

The Constitution having vested the whole judicial power 
of the State in certain tribunals, the Legislature has no power 
to confer upon individuals any part of that power, much less 
to confer upon them the extraordinary powers claimed in this 
ease. 


GouLtp, Assocrate Justice.—On the 23d of June, 1874, 
Thomas Beyman, inspector of hides and animals for the 
county of Nueces, with the unorganized county of Duval 
attached, and claiming to proceed under “ An act to encour- 
age stock-raising and for the protection of stock-raisers,” 
approved March 23, 1874, filed in the District Court of Nue- 
ees county, a paper, in the nature of a petition, entitled 
“ Ex parte Thomas Beyman, inspector of hides and animals, 
v. Sixty hides and ninety-five heads of cattle, seized for 
violation of statute.’ He states that he had seized said 
hides and cattle at a packery and slaughter house in Nue- 
ees county, known as Deavalous; that the cattle, including 
those recently slaughtered, whose hides were seized, had all 
been driven into the county from the, counties of Cameron 
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and Hidalgo, uninspected, and without bills of sale properly 
authenticated, and had all been freshly counter-branded by 
running on the corresponding brand of the original owner; 
that the hides and cattle were all claimed by William Black, 
who asked the inspection of the same, and who submitted 
pretended bills of sale, not authenticated, and that, being sat- 
isfied not only that the cattle had been introduced in the 
district from other counties in violation of the law, but also 
that the same had been stolen, he had made the seizure. He 
asked for citation, to all whom it may concern, to appear and 
show cause why said property should not be forfeited to the 
county of Nueces, and that, after posting of said citation and 
proof thereof, that said property be condemned and ordered 
to be sold, with the least possible delay. On June 26, Wil- 
liam Black appeared by counsel, and excepted to the petition, 
on the ground that it did not state facts sufficient to author- 
ize the seizure, or to give the court jurisdiction, to authorize 
a condemnation and sale. This demurrer was, by the court, 
on the same day that it was filed, overruled, and thereupon 
Beyman and Black filed their written agreement that the 
court should direct the plaintiff to sell the hides and cattle 
for cash, and deposit the proceeds subject to the order of 
the court. On the 27th, the court ordered the sale, which 
took place at two o’clock on the same day, and the proceeds, 
less expenses and commissions of inspector, and less also the 
sum of thirty-one dollars and fifty cents, being (the report 
of sale says) for property claimed by others and surrendered 
by consent, was deposited as directed. At the next term of 
court, in October, Black again filed exceptions to the plead- 
ings of the plaintiff, on the ground, Ist, that the statute was 
unconstitutional and null; 2d, that no case was stated under 
the statute specifying, under this latter head, amongst other 
grounds, that it was not averred that the hides or animals 
were about to be taken out of the county or the animals 
about to be slaughtered. At the same time, he filed an an- 
swer to the merits, in which he claimed to be the true and 
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lawful owner of the hides and animals seized; that, in fact, 
the hides seized were taken from animals duly inspected 
before slaughtering; that he bought the animals from a res- 
ident of Nueces county, whose duly recorded brand was at 
the time on each of the animals; and that, if any of them 
were driven from any other county, he was at the time of his 
purchase, ignorant of the fact; winding up with a claim of 
damages for the seizure, and prayer for judgment therefor, 
and for the proceeds of sale. 

The plaintiff amended his complaint, so as to show that 
the cattle were at the packery for the purpose of being 
slaughtered, and had been driven there from other counties, 
without complying with the statute, and that the hides had 
just been taken off of cattle so driven. 

The court sustained Black’s exceptions, and the plaintiff, 
not desiring to amend, the court thereupon gave judgment 
against him for the proceeds of sale, authorizing Black to 
receive the amount deposited and giving him execution for 
the amount retained by the inspector for commissions, charges, 
and expenses. 

From this judgment, Beyman, the inspector, has appealed. 

The first question presented is as to the constitutionality of 
the entire act of March 23,.1874, because its operation was, 
by its terms, suspended in over fifty counties of the State. 
In the case of Orr v. Rhine, 45 Tex., 345, this objection to a 
statute which was limited in its operation to two counties 
only, was considered, and the opinion expressed, “that it is 
quite too well settled to admit of discussion, that where there 
is no express constitutional restriction against the passage of 
local laws, the courts cannot hold such laws void for want of 
constitutional authority to enact them.” Certainly, the con- 
stitutional authority to enact laws strictly local, implies the 
same authority to make local exceptions to a general law, 
The act in question is general in its terms and in its opera- 
tion, save in certain specified counties, and can with no pro- 
priety be termed a local or special law. Indeed, it has not 
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been argued that the act violates any of the provisions of the 
constitutional amendments of January, 1874, forbidding local 
or special laws in certain enumerated cases, and providing 
that “in all other cases, where a general law can be made 
applicable, no special law shall be enacted;” and that “the 
Legislature shall pass general laws providing for the cases 
before enumerated in this section, and for all other cases 
which, in its judgment, may be provided by general laws.” 
(Laws of 14th Leg., 235.) 

Even if the law could be regarded as a local or special 
act, its passage would be taken as the judgment of the Legis- 
lature, that the case was not one which could be provided for 
by a general law, and their decision is conclusive of that 
question. 

The main objection urged against the constitutionality of 
the act is, that it provides for the forfeiture of property by 
proceedings not according to “due course of the law of the 
land.” (Bill of Rights, Cons. of 186970, sec. 16.) The act, 
it is said, makes no provision for a trial before any court, but 
provides that the property seized be sold before citation to 
the owner, on the order of a justice of the peace or district 
judge. In order to a proper understanding of the case, it 
becomes necessary to examine the provisions of the statute. 

Before doing this, however, it may be well to call to mind 
the fact that in portions of the State where stock-raising is a 
leading industry, cattle are allowed to run at large on the 
range, and that the legislation of this State has long recog- 
nized the impracticability of identifying them otherwise than 
by the mark and brand, and has made the recorded mark 
and brand the proper evidence of ownership. (Paschal’s 
Dig., art. 4655, et seq.) The peculiar exposure of this species 
of property to depredation, has called forth repeated legis- 
lative efforts to provide such police regulations as would be 
adequate to its protection, and it will be found that these 
regulations assume that, in regard to cattle, which are so 
vasily taken possession of on the prairies, possession is not 
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prima facie evidence of ownership, but ownership must be 
established by the mark and brand. (Paschal’s Dig., arts. 
6567, 7445; Wills v. The State, 40 Tex., 70.) These regula- 
tions sought to enforce a proper use of and reference to the 
recorded mark and brand, especially in cases of sales, and in 
cases where cattle are driven to market, out of the county, or 
are slaughtered by persons engaged in that business. (Id., 
and art. 7451, et seq.) Finally, the act under consideration 
was passed, a leading idea of which was to enforce the inspec- 
tion of cattle driven for slaughter, or driven out of the county 
for shipment, and to make it the duty of the inspector to stop 
the driving or slaughter of uninspected cattle, or of cattle of 
which, when inspected, the party in possession did not pro- 
duce the appropriate evidence of ownership. 

The act creates the office of inspector of hides and animals 
for each county, prescribes the official oath and bond of that 
officer and his deputies, and the seal of office, and makes it 
the duty of the inspector, “in person or by deputy, to faith- 
fully examine and inspect all hides or animals known or 
reported to him as sold, or as leaving or going out of the 
county for sale or shipment, and all animals driven or sold 
in his district for slaughter, to packeries or butcheries.” See- 
tion 7 requires the inspector to prevent the sale or shipment 
out of the county of unbranded hides or animals, or those 
whose brands are not ascertainable, unless identified by proof 
or by bill of sale from the person found to be the owner. 
Sections 8 and 9 commence: “Every inspector shall have 
power to and may seize and condemn” such unbranded 
animals or hides, or animals or hides on which the brands 
cannot be ascertained, and all calves and yearlings freshly 
marked or branded, about to be slaughtered, shipped, or 
driven out of the county, unless identified as provided. 
The act contains regulations in regard to bills of sale of ani- 
mals and hides, and the authentication and record thereof; 
requires a road brand for cattle driven to market beyond the 
limits of the State; regulates the driving of animals to Mex- 
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ico, and the reshipment of imported hides or animals; the 
manner of authorizing a person to gather or drive over stock; 
the mode of branding and counterbranding, and of making 
record of marks and brands, and prescribes the fees of the 
inspector and recording clerk. 

Section 27 of the act prescribes the mode of inspection, 
and requires the inspection of cattle about to be driven before 
leaving the county, also another inspection when they reach 
the place of slaughter or shipment; and proceeds: “ And the 
inspector, at the point of destination, shall carefully examine 
and know, if possible, whether he has cattle under his control 
other than those originally inspected, and if he has, then he 
will take charge of the same and sell them as if under execu- 
tion; or if not voluntarily delivered to him, then he may sue 
for and sequester them, without giving bond or security; and 
by order of the justice of the peace or district judge of the 
court where the suit may be instituted, on application of said 
inspector, or his successor, the cattle shall be sold in like 
manner, and the proceeds of sale, less one fourth retained 
by him for compensation and costs of suit, to be deposited 
with the county treasurer (for the owner of the cattle sold) 
for one year; if not called for, to vest in the county. He 
shall also file with the treasurer a statement of the number 
in each mark and brand sold, and the amount each sold 
for.’ * * The act has numerous provisions which it is 
not deemed necessary to notice.. Amongst other offenses 
created, it is made a misdemeanor to sell uninspected hides; 
to drive out of the county cattle (or horses) wninspected, and 
to purchase animals or hides without obtaining a bill of sale 
from the owner or agent. 

Section 43 is as follows: «« When the inspector has seized any 
hides or animals, as provided for in sections 8 and 9, he shall 
report the fact to some judge of the District Court, or justice 


of the peace; and it shall be the duty of said judge or justice 


to issue, or cause to be issued, a citation, addressed to ‘all 
whom it may concern,’ setting forth the seizure of said prop- 
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erty, with a description of the same, commanding them to 
appear at a day named in said citation, to show cause why 
the said property should not be forfeited to the county wherein 
the same was seized and sold for the benefit of said county. 
Said citation shall be directed to (the) sheriff or other officer 
of said county, who shall cause certified copies of the same to 
be posted in three public places in said county for a period 
of ten days before the day mentioned in said citation. Upon 
proof of the posting of said citation, as herein required, it 
shall be the duty of the judge, or justice of the peace, issuing 
said citation, to proceed to condemn the property mentioned 
in said citation, unless satisfactory proof should be made of 
the ownership of said property, or other sufficient cause be 
shown why the same should not be condemned, and he shall 
order the same to be sold by the inspector at public auction to 
the highest bidder. The inspector shall be entitled to retain 
one fourth of the net proceeds of such sale, after deducting 
therefrom all expenses connected therewith, and he shall 
immediately pay the remaining three fourths thereof into the 
county treasury; and all sums so paid in shall be placed to 
the credit of the general fund of the county.” 

Although the statute uses the word “ forfeited,” our opinion 
is that the result of the procedure described in sections 27 and 
43 is not a forfeiture or punishment annexed by law to the 
illegal act or negligence of the owner of the cattle and 
hides. (1 Bouv, Law Dict., 602; 2 Kent, 385,386.) The stat- 
ute does not proceed on the assumption that the cattle or 
hides are the property of the party in possession, who is 
about to have them slaughtered, uninspected, in violation of 
law, and who is liable criminally therefor. On the contrary, 
it does assume that he is not the true owner, and seems to 
take it for granted that when thus found violating the law he 
will voluntarily deliver the cattle and hides to the inspector, 
and that officer will take charge of them for the benefit of the 
true owner, As the best that can be done with them, for 
the absent and unknown owner, they are to be sold, and the 
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proceeds, less the inspector’s charges, held for the benefit of 
the owner for a limited time. If the party in possession 
asserts the validity of his claim as owner, the inspector may, 
as provided in section 27, institute an ordinary suit against 
him, and have the cattle sequestered, without bond or security ; 
or, if he has seized the property, he may, under section 43, 
institute a proceeding, such as was adopted in this case, de- 
signed to give any claimant an opportunity of stopping the 
sale by establishing his ownership. The statute, in view of the 
perishable nature of the property, undoubtedly intended to 
provide for a sale, on the order of the justice of the peace or 
district judge of the. court, in which, according to the value 
of the property, the suit is instituted, but it is believed that 
any claimant might stop the sale, by giving bond in time. 

In the case before us, the sale was had by consent, and no 
question arises as to the time or manner in which it was 
made. After the sale, the proceeds stood in lieu of the prop- 
erty sold, and Black had his day in court to establish his 
rights thereto. The proceedings which were had, were during 
the regular session of the District Court; and whilst the stat- 
ute is loosely framed and somewhat obscure, we think that, 
taking the sections 27 and 43 together, they sufficiently indi- 
cate a suit or proceeding in the regular courts. If Black 
had, in fact, purchased the cattle of the true owners, and was 
guilty of no further wrong than failing to comply with the 
statute, although the property had been sold, he still had his 
day in court to establish his right to the proceeds. The 
entire procedure is but a justifiable and reasonable police 
regulation, and it cannot be said that he has been deprived 
of his property otherwise than by due course of the law of 
the land. “Due process of law in each particular case means 
such an execution of the powers of government as the settled 
maxims of law permit and sanction, and under such safe- 
guards for the protection of individual rights as those max- 
ims prescribe for the class of cases to which the one in 
question belongs.” (Cooley’s Const. Lim., 356.) Weare unable 
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to see that the procedure authorized by the statute and pur- 
sued in this case, violated any of those maxims or safeguards, 
or that it was anything more than a legitimate police regula- 
tion of the peculiar species of property to which it refers, 
designed for the due protection of all owners of such prop- 
erty. 

It has not been argued in this case, that the seizure was 
unreasonable, within the meaning of section 7 of the Bill of 
Rights. The seizure was made by an officer sworn and 
bonded, and purports to have been made on facts coming 
within the personal observation and knowledge ‘of that offi- 
cer. If the inspector seizes arbitrarily and in violation of 
law, the party injured has his remedy by suit on the inspect- 
or’s official bond. As already repeatedly remarked, the cat- 
tle and hides are seized on the assumption that the owner is 
unknown. If it should turn out that the party in possession 
was the true owner, armed at the time with all the evidences 
of ownership and inspection required by the statute, then 
certainly the seizure is illegal, and the remedy of the party 
is the same as in other cases of official abuse of authority. 

The law cannot be held unconstitutional on any of the 
grounds which have been considered. Because the court 
erred in sustaining the exceptions to the petition, the judg- 
ment is reversed and the cause remanded. 


REVERSED AND REMANDED. 





J. P. Stmpson, Guarpray, &., v. ASA Mitcnent’s Execurors. 


1, PROBATE SALE—CITATION—PRACTICE.—An order for sale of lands 
of « minor was made July 5, 1873, upon petition of a creditor, who 
had obtained an order against the estate for the payment of his debt. 
Notice of the application for sale was made by publication in ‘* The 
Daily Herald,’’ on the 31st of May, and in **'The Weekly Herald,” 
June 7, 14, 21, and 28, 1873. On appeal: Held— 

1. The order, having been made without notices having been 
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duly posted, as required by the act of 27th May, 1873, (Paschal’s 
Dig., art. 5703,) was not anthorized. 

2. That such citation was defective under the old law, (Paschal’s 
Dig., art. 5703,) requiring publication ** once a week for four weeks 
successively”? in a newspaper. 

3. Such order of sale should have been preceded by an order 
ascertaining the want of funds, &e. 

4, The appearance of the guardian to resist the order of sale 
did not cure the want of the statutory notice. 

2. Discussion of mode of procedure by creditor, to subject lands of a 
minor to the payment of debts, through the Probate Courts. 


Appr from Bexar. Tried below before the Hon. George 
H. Noonan. 

Asa Mitchell’s executors had recovered a judgment against 
I. P. Simpson, as guardian of the Post minors, and had, on 
May 6, 1873, obtained an order from the District Court, sit- 
ting in matters of probate, directing the guardian to pay the 
same. On May 31, 1873, the executors filed their petition 
in the District Court, praying that certain real property de- 
scribed in their petition be sold to pay their judgment. 

Thereupon, notice of said application was issued on May 
31, 1873, and, on the 21st day of June, 1873, H. C. Thomp- 
son, editor of the “ Herald” newspaper, made affidavit of the 
mode of publication in said paper, that being the only return 
showing how such notice was given—that the citation “has 
been published in said paper for four consecutive weeks.” 

On June 24, 1873, the court ordered a sale of the lands, 
and on the following day, June 25th, the guardian came 
into court and filed exceptions to the decree. Said decree 
of June 24, 1873, is not in the transcript. It seems to have 
been supplied by the subsequent action of the court. 

The executors then filed, on July 1, 1873, a return, an 
amendment of the former, being the affidavit of J. D. Logan, 
editor of the “ Herald,” to the effect that the advertisement 
had been published for five consecutive weeks, to wit: in the 
daily of May 31, and in the weekly of June 7, 14, 21, and 
28, 1873. 
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On July 5, 1873, the guardian filed his objections to a sale 
being ordered, substantially on the ground that action on that 
day would be premature; that the decree of May 6, 1873, 
(ordering the guardian to pay the judgment,) was entered 
without notice; that it is erroneous, because it could not have 
been lawfully rendered without a showing that the guardian 
had funds in hand; and that, on the other hand, an order for 
the sale of lands cannot be granted without showing a want 
of funds. 

On that same day, (July 5, 1873,) the court overruled the 
objections, and decreed a sale, commanding the guardian to 
sell, in Bexar county, at public auction, for cash, so much of 
the lands described as may be sufficient to pay the judgment 
and all costs. 

This decree the guardian moved to set aside, for the rea- 
sons—(1.) It was prematurely rendered. (2.) The proceeds 
of the sale shall be applied to nothing else but the judgment, 
leaving other debts unpaid. (8.) It disregards the Consti- 
tution as to the mode of selling. (4.) Kendall and Comal 
county lands are to be sold in Bexar county. (5.) No pre- 
liminary inquiry was made as to funds, &e. 

That motion was overruled as soon as made, and the 
guardian gave notice of appeal. 


W. B. Leigh, for appellant. 


MeLeary & Wurzbach, for appellees.—In the first place, this 
appeal is taken too late, and should be dismissed—the 
judgment which is appealed from, being rendered on the 5th 
day of July, 1873, and the next term of the Supreme Court 
began on the Ist of December, 1873; and there was certainly 
time to have had the transcript filed before the beginning of 
the term, as more than sixty days had expired before the 
term began. (See Probate Act, secs. 422 and 423, Laws of 
1870, p. 198; Roberts v. Landrum, 3 Tex. 16; Mills v. Bag- 
by, 4 Tex., 320.) 
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But should the court not dismiss the appeal, we invite 
attention to the following points: 

Ist. In the assignment of errors, the appellant assigns as 
error that the section of the law in accordance with which 
the notice had been given by publication, had been repealed 
on the 27th of May, 1873, by section 15 of an act passed by 
the thirteenth Legislature, doing away with the necessity of 
publication of notice in a newspaper. This was not one of 
the objections filed by appellee in District Court, for the rea- 
son that neither the parties nor the court were, nor possibly 
could be, aware of the change made in the law. Not having 
been raised on the trial in the court below, this point cannot 
be made in the Supreme Court; but if it could, this is cer- 
tainly not a sufficient objection to set aside the order of sale, 
especially at the instance of the guardian, who, the record 
shows, was in court opposing every step taken towards 
forcing the payment of this claim. He certainly can take no 
advantage of defective notice, if there was any defect in the 
notice given. (See, generally, Crosby v. Huston, 1 Tex., 
225; O’Connor v. Towns, 1 Tex., 107; Fowler v. Stonum, 6 
Tex., 74.) 

2d. The publication made was exactly in accordance with 
the law—* once a week for four weeks successively ”—and it 
was not necessary that a “full week” should have elapsed 
from the date of the last publication till the granting of the 
order of sale. (Laws of 1870, p. 174, section 235, act of 15th 
August, 1870.) The law does not require even that the 
publication should be made each time in the same news- 
paper; but if it did, there is nothing to show that the Daily 
and Weekly Herald are two different newspapers ; on the con- 
trary, the affidavits of the editor show that they are the same. 
The case of Hill v. Faison, 27 Tex., 428, cited by appellant, 
does not apply to the case at bar, because that decision. was 
made under article 1103 of Oldham & White’s Digest, which 
is identical with article 110 of Paschal’s Digest; but this 
article differs very materially from section 325 of the pro- 
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bate act, Laws of 1870, p. 174, under which this notice was 
given. 

3d. It is assigned as error that the order of sale required 
the sale to be made for cash. It is true that section 239 
directs sales to be made on a credit of six months, except in 
certain cases; but sec. 244 of the same act gives to the court 
the discretion to order a sale “for cash or on a credit,” and 
that on the confirmation the sale shall be shown to have 
been made for a fair price. (Laws of 1870, p. 175.) 

4th. It is again assigned as error, that the order of sale 
fails to provide for carrying out the provision of art. 12, sec. 
40 of the Constitution, which reads: “All sales of landed 
property made under decrees of courts, in this State, shall be 
offered to bidders in lots of not less than ten nor more than 
forty acres, except in towns or cities, including sales for 
taxes.” It will be observed that this provision has no refer- 
ence to the manner in which deerees shall be made, but only 
as to how property shall be “offered to bidders ;” and as the 
guardian.is commanded to make the sale, if he does not 
eomply with the provision of the Constitution on the day of 
sale he has no one to blame but himself. 

5th. In his motion to set aside the decree, appellant says 
that there are other claims of equal degree with the judgment 
in question against this estate. There is no evidence of this 
in the record or elsewhere, and it is not true in point of fact. 

6th. The appellant also urges that the sale was authorized 
to be made in Bexar county, when some of the lands lie in 
other counties. This is authorized by section 240 of the 
probate act, Laws of 1870, p. 178. 


Moorn, Associate Justice.—There can be no pretense 
that notice of the application for the order to the guardian 
to sell the real property of his wards, for the payment of 
debts, was given in the manner preseribed by the statute in 
foree when the order was made, from which this appeal 
is prosecuted, The statute, in plain and unequivocal lan- 
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guage, declares that no order for the sale of real property, 
for the payment of debts, shall be made unless notice of the 
application therefor shall have been given by citation, duly 
posted, to all persons interested in the administration and 
estate to show cause why such sale should not be ordered. 
(Paschal’s Dig., art. 5703a.) As no notice of the application 
was posted, as required by the statute, the order of the court 
was unwarranted, and must be reversed. 

Nor, indeed, was service of notice of the application 
properly perfected under the previous law, which the court, 
as well as the parties, evidently supposed was still in force 
when the proceedings here in question were had. 

The order of sale was unquestionably made before the ex- 
piration of the time for which the notice of the application 
was required to be published. (Hill v. Faison, 27 Tex., 428.) 

The appearance of the guardian, after the order, for the pur- 
pose of objecting to and moving to set it aside, did not cure 
the defect in the service of notice. The statute requires the 
posting of the notice, not only for the information of the 
guardian, but also, that “all persons interested in the admin- 
istration and estate” may be informed of the application; 
and certainly the implied waiver of notice, by the appearance 
of the guardian to contest the application, would not have 
authorized the court to act upon the application, without 
notice to others interested in the matter. Much less can it 
be said that his appearance, after the court has acted, for the 
purpose of moving to set aside and revoke such unauthorized 
order, can be held to have this effect. 

The order of payment, upon which the application for the 
order of sale is founded, seems also to have been erroneous, 
as no notice of the application for this order appears to have 
been given to the guardian. 

When there are debts due by an estate, it would ordinarily 
seem to be the duty of the guardian to take the proper action 
to enable him to discharge them without subjecting the estate 
to the costs of coercive proceedings for this purpose by the 
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creditors. But if he fails to do so, it is usually better for the 
creditor to require the guardian to make an exhibit of the 
eondition of the estate. On such exhibit being made, if it 
appear that there is a necessity for the sale of property, 
it should be made by order of the court. And should the 
guardian fail to comply with the order, he should be removed, 
if desired, by the creditor. 

We do not intend, by what is here said, to intimate that 
the creditor is restricted to this course of proceeding, but 
merely as a suggestion of what appears to us to be the most 
practicable and efficacious means given by the statute, of 
coercing a dilatory guardian or administrator to the prompt 
discharge of his duty. 

As any proceeding which may be hereafter had in this 
matter must come before a different tribunal, and will be 
regulated by a different law from that in force when the 
order was made from which this appeal is prosecuted, it is 
deemed unnecessary to comment at present upon other ques- 
tions which have been discussed by counsel. 


REVERSED AND REMANDED. 


C. R. Jonuns ev AL v. SAMUEL ScHuTz. 


1. SURVEYS—LINES.—If the boundaries of a grant were marked upon 
the ground, or otherwise indicated in the grant, so that the land can 
be identified with reasonable certainty, it is all that is required; it 
is not necessary to the validity of a grant that the lines should have 
been actually defined and marked by a scientific surveyor. 

3. PRESUMPTION—GRANT.—It will be presumed that the acts of offi- 
cers of a former Government are within and not in excess of their 
authority ; so that a grant made by the authorities of El Paso, in 
1827, of land within the town limits, coupled with possession under 
the grant up tothe present time, is held sufficient to establish the prima 
facie validity of such grant as conveying title from the Government. 

3. CALLS IN SURVEY.—A call for a line on “the side of the north, at 
the foot of the hills, and leaving inside all that can be cultivated,”’ 
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must control a call for a line “taking the course from west to 
east.”’ 

4, BOUNDARIES.—See facts held sufficient proof of the locality of a 
line of a survey at variance with a call for course and distance. 


Error from El Paso county. ‘Tried below before the 
Hon. 8. B. Newcomb. 

This is an action of trespass to try title, brought by Schutz, 
for two small lots of land, claimed under transfers from Juan 
Ponce de Leon, who held under a conveyance, made in 1827, 
by the municipal authorities of El Paso. Possession in Ponce, 
and his heirs and assigns, down to the plaintiff, was alleged, 
and that Johns & Co., in November, 1872, entered upon the 
land claimed, and caused a location of a valid land certificate 
to be made thereon; that survey had been made, and field- 
notes returned to the land office, under which the defendants 
claimed the land. 

Subsequent to the institution of the suit, plaintiff, in the 
spring of 1873, designated the lots claimed as a pre-emption, 
and had caused survey under such designation, &c. Plaintiff, 
by amendment, set up claim under this pre-emption. 

The defendants pleaded not guilty, and set up, by appro- 
priate averments, their claim under the location and survey 
made in November, 1872; that the land was vacant; their 
location and survey under valid certificate owned by them, 
and return of same to the land office for patent; that their 
survey includes the lots claimed by plaintiff. 

The record is not as carefully prepared as could be desired, 
and, aside from the statement of facts, it appears that the 
parties agreed upon the admissibility of— 

1. Copy of the papers constituting the act of sale from the 
town of El Paso to Ponce de Leon, which document described 
the land conveyed as follows: “Commenced measuring where 
acequia, taken out by Don Jacobus Bernal, is cut by the point 
ofahill, * * * a monument of lime and stone, taking 
the course from west to east by the side of the north, had one 
cabaleria, to which was augmented 535 varas, for the dispro- 
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portion of this triangle of land, on account that the center 
only being 225 varas in width, by which the first cabaleria 
was completed; and they continued measuring the other, 
following the course from west to east, side of the north, and 
at the foot of the hills, and leaving inside all that can be 
cultivated, and runs south to the river, and has 750 varas, 
considering the augmentation of 240 varas.” 

2. Regularity of title deeds from Ponce to plaintiff. 

8. Possession since 1831; payment by plaintiff of purchase- 
money in 1860; payment of taxes, &c. 

4, That the defendants have title to the certificate, the loca- 
tion, survey, return of field-notes, in November, 1872, to land 
oflice for patent. 

5. Plaintiff’s pre-emption claim, in March, 1873, of the lots 
sued for. 

The controversy, giving rise to the location by Johns & Co., 
is as to where the north line of the Ponce tract is situated. 

Defendants insist that it runs east from the beginning in 
its course, the line of the second cabaleria being only a pro- 
longation of that of the first. 

Plaintiff insists that, at a point about 1,104 varas from the 
beginning, the line bears to the north; that by such change 
of direction is included the lots sued for. 

The triangle, between the extension of the east line of the 
Ponce tract and the two lines claimed as above, is the location 
claimed by defendants, as shown by the pleading and evi- 
dence of the survey. 

Much testimony was introduced, for the purpose of show- 
ing that, from the date of the conveyance, in 1827, to Ponce, 
he, and those claiming under him, had occupied this disputed 
territory, claiming it as their own, under the conveyance from 
the authorities of El Paso. 

The court instructed the jury: “The original boundaries, 
as surveyed and defined, will govern, if they can be ascer- 
tained; therefore, if you find, from the evidence, that the 
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original survey of the Ponce grant included the land in ques- 
tion, then your verdict will be for the plaintiff; otherwise, for 
the defendant. If you are unable to find, from the evidence, 
what were the original boundaries of the grant, then you will 
determine, from the evidence, whether the land in question 
comes under the grant, according to the courses and distances 
as defined in the grant, and render your verdict accordingly.” 

The jury found for plaintiff, and motion for new trial was 
overruled ; and defendants, by writ of error, brought the case 
up for revision. 


Terrell & Walker, for plaintiffs in error. 
Hancock, West & North, for defendant in error. 


Moore, AssoctatE Justice.—The transcript in this case 
has not been prepared with that care with which it evidently 
should have been. It shows upon its face that a part of the 
evidence upon which the case was tried in the court below, 
was not incorporated into the statement of facts as copied in 
the record. The copy of the title or grant which gave rise 
to the controversy, though in the transcript in the Spanish 
language, yet there seems to have been no translation of it 
in the court below, and none has been furnished us; and the 
facts upon which the proper decision of the case should turn 
seem to have been very unsatisfactorily exhibited or devel- 
oped in the court below. We might very well affirm the 
judgment, under the authority of many previous decisions of 
the court, to the effect that errors, relied upon for the reversal 
of the judgment, could not be considered, in the absence of 
a proper statement of facts. But waiving objections of this 
character, and looking at the case as exhibited in the record, 
we are constrained to say that we are unable to see any error 
in the judgment of which the plaintiffs can justly complain. 

It certainly cannot be maintained that the grant to Ponce 
de Leon should be held void because its boundaries were not 
defined and marked by ascientific surveyor with a chain and 
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compass. If the boundaries were marked upon the ground, 
or otherwise indicated in the grant, so that the land can be 
identified with reasonable certainty, this is all that seems to 
be required. Nor are we prepared to say that the judg- 
ment should be reversed because appellees did not produce 
any written evidence of title from the Government to the 
town of El Paso, by whom the grant was made to Ponce de 
Leon. As has been often said, it will be presumed that the 
acts of officers of a former Government are within, and not 
in excess, of their authority. This presumption, in connec- 
tion with an undisturbed possession of about forty-five years, 
more than twenty of which elapsed while the land in question 
was subject to the jurisdiction from which the grant emanated, 
are quite sufficient to establish the prima facie validity of the 
grant, even without the aid of the parol testimony, to which 
no objection was made, that the town of El Paso was au- 
thorized to make the grant. 

The right of appellee to the land in controversy, under the 
title to Ponce de Leon, turns upon the correctness of appellants’ 
position, that, in order to properly locate the grant upon the 
ground, its first line is absolutely required to pursue a course 
due east from its initial point. If we take the translation of this 
part of the grant found in the brief of appellants’ counsel to 
be correct, as it seems to be, so far as our imperfect knowl- 
edge of the Spanish language enables us to say, still we do 
not think this is a proper conclusion from it, especially when 
we consider the manner in which it is shown that surveys 
were made at the date of this grant. If lines of a survey 
are indicated by natural or artificial objects, such objects fur- 
nish a guide for locating the land, which will control calls for 
mere course, even when scientific instruments have been used 
for fixing the supposed course of the lines. We think, there- 
fore, the call in this grant for a line on the “side of the north, 
at the foot of the hills, and leaving inside all that can be cul- 
tivated,” must control the call for a line “taking the course 
from west to east.” 
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There is certainly no evidence in this record from which 
we can say, if the north line is located by the call for the 
foot of the hills, leaving inside of the grant all the land that 
ean be cultivated, that it would not embrace the land claimed 
by defendant in error. On the other hand, we think, the 
long-continued possession and claim of this land by the 
grantee and those claiming under him; the fact that he 
took possession, occupied, claimed, and improved this land 
with the knowledge of the authorities and inhabitants of the 
town of El Paso; that the lines of the survey as claimed by 
Ponce de Leon seem to have been well known at the date 
of the grant and long subsequently, and, as may be inferred, 
could be easily identified by following its controlling call 
instead of that for course; that more than twenty years sub- 
sequently to its date, and after the land had passed under the 


jerisdiction of a different Government, the land was surveyed 


by the county surveyor, in presence of parties who had no 
interest in it, but who had been familiar with its boundaries 
from the time it was made; and that the line as thus ascer- 
tained and defined by said survey corresponds with the posi- 
tion ascribed to it by all those who professed or had had the 
means of knowing its location from the date of the grant, are 
amply sufficient to justify the jury in concluding that the 
land claimed by appellee was, in fact, a part of said grant. 
There is no error in the judgment. 


AFFIRMED. 





W. H. Morris et At. v. Tue Strate. 


1. ILLEGAL TAX.—When an officer has collected taxes for the State, 


under color of legal authority, or under pretense that he is author- 
ized to do so, he will not be heard to controvert the validity of the 
law or authority under which he has acted, or dispute the right of 
the State to the money thus coming into his hands. 
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2. FRONTIER BOND TAX.—However invalid the frontier bond tax for 
1870 may have been, as against a tax-payer, such invalidity will not 
be considered in a suit upon the collector’s bond for the tax, when 
already collected. 

3. FEES AND COMMISSIONS FOR JUSTICES, ETC.—The repeal, Nov. 29, 
1871, of so much of the thirtieth section of the tax law of April 22, 
1871, imposing as additional tax the fees and commissions for jus- 
tices for making assessments, &c., and the fact that the assessment- 
roll was not filed with the comptroller until October 9, 1871, did 
not relieve the sheriff or collector from liability for such tax. Ifany 
of such tax was uncollected when the law imposing it was repealed, 
it devolved upon the sheriff to show it in defense, 

4.-COMMISSIONS FOR COLLECTION OF TAXES.—It seems that the col- 
lector, by his failure to settle his accounts with the treasurer, as 
prescribed by law, forfeited all claim to commissions upon money 
he should pay on his account, after it was made up by the comp- 
troller for suit. 

5. DAMAGES.—In such suit, it was error in the court to assess ten per 
cent. damages upon the amount found by the verdict of the jury 
against the delinquent tax collector. 


AppEeaL from Travis. ‘Tried below before the Hon. J. P. 
Richardson. 
July 23, 1873, the State brought suit, in the Travis District 


Court, against W. H. Morris, as sheriff and collector of 


McLennan county, and his sureties on his official bond, for 
certain balances alleged to be due from said Morris, as col- 
leetor of taxes. 

The breaches of the bond, as alleged in the petition, were 
as follows: 

“1st. That after the execution thereof, as aforesaid, the 
said defendant Morris, as such sheriff, as aforesaid, became 
chargeable with, and received and collected of money due the 
plaintiff for the year 1870, the sum of $7,769.66, and has 
failed, refused, and neglected to pay over and account for a 
large sum thereof, to wit, the sum of $1,487.66, which last 


sum, with interest and ten per cent. damages, is due plaintiff 


from defendants. 
“2d. That after the execution of said bond, as aforesaid, 
the said defendant Morris, as such sheriff, became chargeable 
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with, received, and collected of money due the plaintiff for the 
year 1871, the sum of $36,013.95, and has wholly failed, 
neglected, and refused to pay over and account for a large 
amount thereof, to wit, the sum of $14,384.85, which last- 
named sum, with interest and ten per cent. damages, is due 
from plaintiff to defendant.” 

The defendants demurred, and, by amendment, plaintiff 
filed, as part of petition, a certified copy of the bond of the 
defendants, and corrected the statement of the amounts due 
for each year in which the alleged default occurred, and 
claimed $2,000, on account of taxes collected by Morris, for 
the year 1872. 

The defendants pleaded payment, and insisted that so 
much of the account charged on account of frontier bond tax 
for 1870, being an illegal tax, could not be collected, and that 
as to so much as was charged on account of fees and commis- 
sions for justices for 1871, the tax having been repealed, 
the collector was relieved from its collection, and urged 
various objections to other items appearing on the comptrol- 
ler’s account. 

The defendants proved payment of $4,309, after suit had 
been instituted. A delinquent list was allowed. 

The jury found a verdict for the State, and the court ren- 
dered judgment for ten per cent. additional, as damages. 
The defendants appealed. 

The discussion of the case and the opinion show all neces- 
sary facts. 





Walton, Green & Hill, for appellants.—The principal errors 
complained of, are the rulings of the court and the re- 
fusal of charges asked by the defendant upon the trial; and, 
first, it was error in the court to refuse the charges asked 
by the defendants in relation to what was called the frontier 
tax. 

To understand this subject, we must refer the court to the 
act of August 5, 1870, (Paschal’s Dig., art. 7247, and follow- 
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ing,) to provide for frontier defense. By the act, it appears 
authority was given for the issuance of $750,000 of bonds, 
bearing interest ut seven per cent, payable semi-annually, 
and the 4th section provided that there should “be levied 
each year, with other taxes of the State,” an amount sufficient 
to pay the interest and two per cent. sinking fund; and, sec- 
ond, “ that the taxes for this purpose shall be assessed on all 
property and occupations under the general laws of the State.” 
(Paschal’s Dig., art. 7250.) : 

We believe the law was inoperative, because there was no 
rule fixed by which could be determined the proper amount 
to be levied, and we think, in matters of taxation, which in- 
volve the highest powers of the Government, the question of 
the rate of taxation cannot be left unprovided for; for this 
would be to place the property of the citizen into the hands 
of irresponsible persons, or at least into the hands of persons 
to whom the people had not delegated that power. The ex- 
pression, therefore, that a sufficient amount shal] be raised to 
pay the interest and sinking fund, is too uncertain, and, as 
shown in this case, was liable to the grossest abuse; for we 
find that the comptroller, in fixing the amount in his opinion 
necessary, directed the collection of five cents on the one 
hundred dollars, which, from a sense of its enormity, he was 
induced afterwards to change to five per cent. of the State 
tax. That the subsequent Legislature viewed the law as 
inoperative for the causes here named, we have only to cite 
the affirmative acts, not only recognizing the obligation of 
the bonds, but also providing for the levy of the tax neces- 
sary to pay the interest. (See the two acts of June 3, 1878, 
Session Acts, 199, 206.) 

Independent, however, of this view, there is a fatal objec- 
tion to the levy of this tax. It will be seen by the law that 
the amount of the tax is to be levied “each year with the other 
taxes of the State,” and as said in the second clause of the 
section, it shall be assessed on all property and occupations 
“under the general laws of the State;” and as the State taxes 
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for the year 1870 had been already levied under the gen- 
eral law, (to wit, on the first day of January, 1870,) and 
the tax rolls for that year had already been made out, 
and were already in the hands of the collectors at the date of 
the passage of the act, it is impossible that the tax aforesaid 
should apply for that year, unless there had been some other 
law authorizing it; which there was not. We take it, there- 
fore, as wholly gratuitous on the part of the comptroller to 
claim a collection for that year. 

Again: The taxing power of the State had already been 
exercised by the proper officers, and their power was for that 
year exhausted, unless it obtained a new lease by some special 
law; which law we fail to find. 

In a Government like ours, of forms and traditions, much 
depends upon the mode of enforcing laws, and especially with 
respect to taxation; therefore it is universal, not only with 
the States but the Federal Government, that the power to 
levy or determine the particular tax on property is left with 
some board or commission created for this purpose. In this 
State it is devolved on the County Court. 

The tax thus laid is by the proper official assessed, and a 
copy of the assessment is returned to the office of the comp- 
troller of public accounts, who takes charge thereof, proceeds 
to examine it, and if erroneous, to cause it to be corrected. 
When it is found correct, it is filed in the comptroller’s office, . 
and is made the basis of account against the collector, who, 
from the time of the receipt and acceptance of the rolls, is 
chargeable with the collection of the several amounts of taxes 
embraced therein. 

This relates to real and personal property. The tax on 
occupations is specific, and the collector is chargeable with 
the collection thereof, and is required to make a report at 
stated times. When these reports are filed, they also con- 
stitute the basis of an account against the collector. 

These are the only sources of account against a collector, 
provided for by law, except in certain cases penalties may 
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be assessed for defalcation; and the comptroller cannot go 
beyond the sources the law furnishes him for the material out 
of which he shall make the account. 

Butthisisnotall. Itwill be seen that this charge of $1,324.46 
is not placed on the account of 1870, because, as stated in the 
evidence, the comptroller did not bethink himself to levy the 
tax till the year 1870 had gone, or almost expired, (viz., 
twenty-seventh of December,) and the taxes for that year 
had been collected; but he then directed that the sum of five 
cents in the hundred dollars should be levied on all property 
and occupations of 1870, as shown by the roll of that year, 
and at once proceeded to put the sum thus ordered to be col- ' 
lected upon the account of the collector for 1871, stating it 
in this language: “Frontier tax collectable on rolls of 1870, 
$1,324.48,”—thus showing on its face that the tax had never 
been collected, as the evidence also conclusively shows. 

Certainly the action of the comptroller in respect to this 
frontier tax was without any authority of law, and the 
charges asked by the defendants and refused by the court 
were correct, and ought to have been given. 





Another ground of error consists in refusing to charge 
the jury that the collector was not chargeable in his account 
with the sum of $1,687.57, which was placed to his debit as 
justices’ fees and commissions, because the law under which 
they were assessed was expressly repealed before the collector 
was required to account. 

To understand this, we refer the court to the act of April 
22, 1871, by the thirtieth section of which (omitted in Pas- 
chal’s Digest) it was provided that the justices of the counties 
should be the assessors, and that they should be entitled to 
certain fees, “which fee, together with the fee for making the 
assessment, shall be added to and collected with the direct 
State tax.” | 

Thus it will be seen the assessment was authorized when 
the tax roll was made; but before any collections had been 
made under that law, to wit, on the twenty-ninth of Novem- 
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ber of the same year, the said thirtieth section of the act of 


April 22, 1871, was amended and substituted by another, in 
which it is expressly provided that the commissions above 
described, “to which justices of the peace are entitled, to- 
gether with the commissions of sheriffs for collecting taxes, 
shall be paid out of the general revenue.” 

That this is an entire repeal of the former provision can- 
not be doubted; for it is an entire substitution of the whole 
section by name; and that it is so considered, we refer the 
court to the Digest, where it is totally omitted, and the sub- 
stituted section is printed in place of it. (Paschal Dig., art. 
7684; see The State v. Horan, 11 Tex., 144; Bryan v. Sund- 
berg, 5 Tex., 418; Rogers v. Watrous, 8 Tex., 62; Stirman 
v. The State, 21 Tex., 734; and other authorities cited, Pas- 
chal’s Dig., note, 1012.) 

The history of these laws may be necessary for a clear 
understanding. The law of 1870 was very lengthy and con- 
fused, and upon trial it was found, in the then state of the 
country, it could not be made effective. Hence the comp- 
troller did not issue any instructions under the law at all, but 
rather waited for the meeting of the adjourned session, which 
met in April, 1871. On the 22d of April a second law was 
passed, and under that law the assessment was made; but as 
much time was required for getting out the instructions and 
for making the assessment, the tax rolls were not completed 
and filed in this case in the comptroller’s office till the ninth 
of October, 1871. 

Within fifty days thereafter (the Legislature having again 
assembled) the 30th section of the law of April 22 was sub- 
stituted and repealed by the act of twenty-ninth of Novem- 
ber, 1871;—+this repeal being brought about chiefly by the 


‘clamor that was raised against taxing the justices’ fees and 


commissions for assessing against the tax-payer, in addition to 
the already onerous burdens imposed by the law, and in so 
far it was intended as a lightening of the burden of taxation. 

The tax aforesaid, (viz., the fees and commissions,) not hav- 
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ing been collected from or paid by the people, they were 
relieved therefrom, and the sheriff had no right to collect it. 
Had he collected it, the amofint could have been recovered 
back from him at the suit of the tax-payer. If it could not 
be legally enforced as a charge against the citizen, it follows 
that it cannot he enforced against the sheriff in his account. 

We therefore conclude that it was not only error to refuse 
the charges as asked by the defendants, but it was a much 
graver error in the judge to charge the jury that “the legal- 
ity of the tax was not a question in the case;” and, further, 
“that the defendant is liable for the whole amount of the 
assessment rolls which he does not account for, either by 
payment into the treasury of the State or by his delinquent 
list,” especially when, by the next paragraph, he told the 
jury the accounts as furnished by the comptroller were evi- 
dence against the defendant. There was nothing left under 
such a charge for the jury to determine, and for such charge 
the case must be reversed. * * * 


George Clark, Attorney General, and Sheeks & Sneed, for the 
State. 

1. The general demurrer and the motion in arrest of 
judgment were properly overruled. (Zacharie v. Bryan, 2 
Tex., 274; Frosh v. Swett, 2 Tex., 485; State v. Evans, 32 
Tex., 200; Wells ». Fairbanks, 5 Tex., 582; De Witt v. Mil- 
ler, 9 Tex., 239; Williams v. Warnell, 28 Tex., 610; see page 
612, 28 Tex., for the rule established for these cases.) 

2. It is no defense to a suit against a defaulting sheriff 
that the tax was illegal. (State v. Cunningham, 8 Blackf., 
340.) 

The tax-payer may resist the payment of an illegal tax, 
but if he pay it voluntarily, he can never recover it back. 
This is the rule in England, in New York, Pennsylvania, 
Ohio, Maine, Massachusetts, Indiana, and other States, and 
in the Supreme Court of the United States. (Oates v. Hud- 
son, 5 Eng. Law and Eq. Rep., 469, and note; Silliman ». 
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Wing, 7 Hill, 159; Fleetwood v. City of New York, 2 Sandf., 
475; Allentown »v. Saeger, 20 Pa. St. Rep., 421; Mays v. City 
of Cincinnati, 1 Ohio St. Rep., 268; Smith v. The Inhabitants, 
&e., 27 Me., 145; Boston, &c., Co. v. Boston, 4 Mete., 181; 17 
Ind., 326, 336; Elliott ». Swartwout, 10 Pet., 137.) 

If the tax-payers paid any portion voluntarily, the money 
belonged to the State, and not to the sheriff. He gets credit 
for all moneys he pays into the treasury, and for the amount 
of the delinquent list, but he must account for the balance of 
the assessment-rolls which went into his hands. If he found 
that the tax was illegal and uncollectable, he could report it 
as part of the delinquent list, and get his credit for it. But 
if he collected one dollar or ten thousand dollars of that tax, 
which was paid to him voluntarily, he could not put the 
money into his own pocket. The State is to be the bene- 
ficiary, and not the sheriff. 


Moore, Assocrate Justice.—If there was any defect in the 
original petition which could have been reached by a general 
demurrer, it was unquestionably cured by the amendments 
filed by appellee before the case came to trial. The motion in 
arrest of judgment was, therefore, properly overruled. 

The objection that the certified transcript from the books 
of the comptroller of public accounts, showing a statement of 
account between the State and appellant, W. H. Morris, was 
not admissible in evidence, beeause said accounts are not the 
character of accounts contemplated in the statute under 
which said transcript was admitted in evidence, is untenable, 
But if the objection was well founded, as it was not made in 
the court below, appellants cannot insist upon it here. If the 
objection had been taken in the District Court, we cannot 
say that the facts sought to be established by said transcript 
would not have been proved by other competent and satis- 
factory evidence, 

The appellants made no objection whatever to the intro- 
duction in evidence of the statement from the comptroller’s 
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office, but objected merely to the validity of some of the en- 
tries in the account. These objections went rather to the 
effect of the statement than to its admissibility in evidence. 
The items of the account to which exception was taken were, 
first, to the item of $1,324.46, charged on the account of 
1871 as, collectable on the assessment for 1870, for frontier 
bond tax, because the levy of said tax was not authorized by 
any particular person or body, or for any particular amount 
or rate, and because the statute under which said tax was 
claimed to have been levied was void and inoperative by rea- 
son of its uncertainty; and, second, to the item of $1,687.50, 
charged in the statement of account for 1871 as justices’ fees 
and commissions collected by appellant Morris. 

The validity of these items as charges against appellants 
are presented for our determination, not only by the objec- 
tions to the certified transcript from the books and records of 
the comptroller, but also by exceptions to the instructions 
given by the court to the jury, and to its refusal to give the 
several charges asked by appellants in reference to the same 
matters. 

If the validity of the frontier bond tax charged on the ap- « 
pellant Morris’s account for 1871, as collectable on the assess- 
ment of property and occupations, as made under the general 
laws of the State for the year 1870, was in question between 
the collector and the tax-payer, the objections which appel- 
lants made to this tax would unquestionably be well taken, 
and should be sustained, But the question before us is alto- 
gether different from that which we would be called upon to ‘ 
decide if this was a suit to enforce the payment of the tax by 
the tax-payer, or involved the title of property sold by the 
sheriff for its payment. We are not called upon to determine 
whether the individual tax-payer can be coerced into the pay- 
ment of this tax, but whether the collector can, as against the 
State, hold on to the money thus collected under color of law, 
admitting the levy to have been illegal, and the collection of 
the tax, as against the tax-payer; to have been altogether 
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unwarranted. The proper answer to such a proposition, evi- 
dently, can admit of no controversy or dispute. Unquestion- 
ably, when an officer has collected taxes for the State, under 
color of legal authority, or under pretense that he is author- 
ized to do so, he will not be heard to controvert the validity 
of the law or authority under which he has acted, or dispute 
the right of the State to money thus coming into his hands. 
Hence, the court did not err in instructing the jury that the 
legality or illegality of the tax was not a question for their 
determination in this case. Appellants were, unquestionably, 
liable for the full amount of taxes with which Morris was 
chargeable on the assessment rolls, or which he was in any 
way otherwise authorized to collect, and which he failed to 
pay into the treasury, or which he fails to show by the de- 
linquent list, or by other satisfactory evidence, remained 
uncollected when he went out of office, and with which his 
successor is properly chargeable. 

The objection to the amount charged on the account for 
1871, for commissions and fees for justices is equally un- 
founded, It is not controverted that this tax was imposed 
by the 30th section of the tax law of April 22, 1871; but 
appellants claim that, as it is shown that the assessment roll 
for the year 1871 was not lodged in the office of the comp- 
troller until the 9th of October, 1871, and as said 30th section 
of the act of April 22, 1871, was substituted and repealed 
by the act of the 29th of November, of the same year, that 
it should be inferred that this tax was never collected. But 
the conclusion insisted upon certainly cannot be legitimately 
inferred from the premises from which it is sought to be de- 
duced. ‘The sheritf was not forbidden to collect the taxes 
until a copy of the assessment roll had been lodged in the 
office of the comptroller. The time at which he should enter 
upon the discharge of this duty was fixed by law. The duty 
of making and transmitting a copy of the roll to the comp- 
troller did not devolve upon him; but if it was conceded 
that he could not or did not commence the collection of 
38 
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taxes until after the return of the roll to the comptroller, 
certainly there was still ample time within which a large 
portion, if not the entire amount of the tax, might have been 
collected, between the deposit of the roll with the comptroller 
and the repeal of the law requiring the sheriff to collect the 
tax in question; and if the whole, or any part of it, was un- 
collected when the law was repealed, it devolved upon appel- 
ants to show it. And we may here remark, that appellants 
claimed and were allowed credit for so much of this tax, as 
well as the frontier bond tax, as had not been collected by 
Morris when he went of office. 

The court did not err in refusing to charge the jury to 
allow appellants credit for commissions for collecting the ad- 
ditional amounts of taxes which had been paid by Morris 
since the account upon which the suit was brought had been 
made up by the comptroller. There was nothing in the 
answers of the defendants, or in the proof adduced on the 
trial, to call for or warrant the charge. If the sheriff was 
entitled to commissions on the additional amounts paid into 
the treasury, he should, and in all probability did, at the time 
such payments were made, get a warrant for the same, upon 
which his commissions have been, or may yet be paid him. 
He seems, however, by his failure to settle his accounts with 
the treasurer as prescribed by law, to have forfeited all claim 
to commissions. (Paschal’s Dig., art. 7694.) And certainly 
in an action of this kind, before such credit can be allowed, 
it should have been presented to and passed upon by the 
comptroller. (Paschal’s Dig., art. 7695.) Evidently appel- 
lants have no cause to complain of a want of liberality on 
the part of appellee or the court, in giving them the benefit 
of all payments, credits, and offsets to which they showed 
themselves in any way entitled. 


— 


The court, of its own motion, gave judgment for ten per 
cent. upon, and in addition to, the amount of damages assessed 
by the jury. No judgment of this character is suggested or 
asked for by appellee, either in the original or amended peti- 
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tion. We have been cited by counsel to no statute author- 
izing it, and none such has come under our observation. 
The 2d section of the act of April 28, 1873, authorizes a 
judgment of five per cent. per month against the sheriff and 
his sureties on the amount of indebtedness found to be due 
and owing in such actions from the time the same is found 
to have been due; and it insisted for appellee, as the judg- 
ment rendered is not so onerous as it might have been if 
this statute had been followed, appellant has no just cause of 
complaint. (Paschal’s Dig., art. 7694.) But it seems quite 
evident, that neither the verdict nor judgment conforms to 
the requirements of this statute, and we do not feel author- 
ized to mould the judgment so as to fulfill them. The judg- 
ment of the court in this particular is not supported by the 
verdict, or warranted by law. 

It is therefore ordered that the judgment be reversed, 
and that judgment be here rendered against appellants in 
favor of appellee for the amount found by the jury; and that 
all costs incurred in this court and in the court below, be 
taxed against appellee. 

REVERSED AND REMANDED. 








RULES FOR THE COURTS OF TEXAS. 


ADOPTED BY ORDER OF 


THE SUPREME COURT, AT TYLER, ON THE Ist OF DECEMBER, 1877. 


By the Constitution of the State of Texas it is provided, 
that “the Supreme Court shall have power to make rules and 
regulations for the government of said court, and the other 
courts of the State, to regulate proceedings and expedite the 
dispatch of business therein.” (Sec. 25, art. 5, of the Consti- 
tution of 1876.) 


RULES OF THE SUPREME COURT. 


Tue CLERK 


1. The clerk of the Supreme Court shall reside and keep his 
office at the place of holding the court at each branch thereof. 


TRANSCRIPTS. 

2. The clerk shal receive the transcripts delivered and 
sent to him, and receipt for the same if required. But he 
shall not be required to take a transcript out of the post- 
office when sent by mail, unless the postage thereon is fully 
paid. If he does so, it must be on behalf of the attorney 
of the party who sends it, or the attorney who appears in the 
case in the Supreme Court, to whom he must look for refund- 
ing the money advanced for that purpose, and present his 
bill for the same. 

3. The clerk shall indorse his filing upon the transcript, of 
the date of its reception, if it comes to his hands properly 


indorsed, showing who applied for it and to whom it was 
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delivered, on or before the first day of the assignment to 
which it belongs. But if it comes to his hands after the said 
date, or not so properly indorsed, he shall, without filing it, 
make a memorandum of it of the date of its reception, and 
keep it in his office, subject to the order of the person who 
sent it or to the disposition of the court. Said transcript shall 
not be filed until a satisfactory showing has been made to the 
court for not being properly indorsed, or for not being 
received by the clerk in proper time; and upon this being 
done, it may be ordered by the court to be tiled, upon such 
terms as may be deemed proper, having respect to the rights 
of the opposite party. 

4, Either party may file the transcript for which he has 
applied to the district clerk, and which has been delivered to 
him; both of which facts must appear on the transcript, by 
the indorsement of the district clerk. If the indorsement 
shows that it was applied for by one party and delivered to 
the other, it must be shown by the indorsement of the clerk, 
or otherwise, to entitle it to be properly filed as the tran- 
script of the party to whom it was delivered, and that 1t was 
delivered to one by the consent of the other, as each party 
has the sole right to the transcript which he applied for to 
be made out for him; and if it is so filed, without that fact 
being shown, the court may strike the case from the docket 
as improperly filed, upon its own inspection, or upon motion 
of the party to whom the transcript belonged. 

5. If both parties file transcripts within the proper time, 
(which they may do,) and that of the appellant or plaintiff in 
error is properly made and indorsed, it shall be regarded by 
the court as the transcript of the record in the case, and the 
court will grant the appellee or defendant in error leave to 
withdraw that filed by him for his own use. 

6. If but one party file his transcript in proper time, that 
shall be regarded as the transcript of the record in the case. 

7. From the time when the transcript, properly made out 
and indorsed, is filed in the Supreme Court, it will cease to 
belong to either party, but will become a record of the court, 
subject to its contro] and disposition. 
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Mortons. 


8. All motions relating to informalities in the manner of 
bringing a case into the Supreme Court, shall be filed and 
entered by the clerk in the motion docket, on or before the 
second day of the assignment to which it is returnable ; other- 
wise the ground of objection shall be considered as waived, 
if it can be waived by the party; such filing and docketing 
will be sufficient notice of the motion. 

9. Motions to dismiss, for want of jurisdiction of the Su- 
preme Court to try the case, and for such defects as defeat 
the jurisdiction in the particular case, and cannot be waived, 
shall also be made, filed, and docketed at said time, which 
filing and docketing shall be notice of the motion: Provided, 
however, If made afterwards, they may be entertained by the 
court, after such notice to the opposite party as the court may 
deem proper to have been given under the circumstances. 

10. Motions made either to sustain or defeat the jurisdic- 
tion of the court, dependent on facts not apparent in the ree- 
ord, and not ex officio known to the court, must be supported 
by affidavits or other satisfactory evidence. 

11. Motions for certiorari to perfect the record, shall also be 
made in the time required in rule 8. They must be accom- 
panied with a sworn statement, showing a necessity for the 
same, unless the record shows it, the filing and docketing of 
which shall be notice of the same. If made afterwards, it 
will be entertained only upon such terms.and upon such no- 
tice as the court may deem proper. Unless reasons appear 
to vary the rule, the party applying, in all cases, will be taxed 
with the costs. 

12. Motions made to postpone the case to a future day, 
beyond the last day of assignment, or to continue it until the 
next term, unless consented to by the opposite party, shall be 
supported by sufficient cause, verified by affidavit, unless such 
sufficient cause is apparent to the court. 

13. The motion-docket will be called on the third day o: 
the assignment, when the motions filed and docketed accord- 
ing to the preceding rules will be in order for submission, at 
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the instance of either party, and if not submitted then, may 
be submitted at the regular call of the trial-docket, unless 
sooner called up and disposed of. 

14. The arguments of counsel, upon all motions, shall be 


confined to a brief explanation of the grounds in the motion, 
so us to make them intelligible to the court, with a reference 
to the statutes and decisions relating thereto, unless further 
argument is requested by the court. 

15. The clerk, upon filing and docketing a motion, will 
indorse upon the motion its number and the number and 
assignment of the case to which it belongs, which shall also 
be entered in the motion-docket, together with the attorney’s 
name who makes the motion. Any opposition in the way of 
answer to said motion by the opposite party may be filed, and 


in like manner indorsed and noted in the motion-docket, and 
the name of the attorney therein entered. 





Tue Docket. 


16. The clerk, before the regular call of the trial-doc«et, at 
each assignment, shall have the file-enumber and the number 
of the assignment indorsed on each transcript belonging to 
such assignment. Where briefs have been filed in a case, the 
name of the attorney or attorneys signed to the brief shall be 
entered by the clerk on the trial-docket, opposite the name of 
the appropriate party, and that shall indicate to the court who 





appears for such party in the cause. 

17. The clerk shall not make such entry of an attorney’s 
name until he shall have filed his briefs; but he shall permit 
any attorney who desires to make an appearance in the case 
before he files his briefs, or without filing them at all, to place 
his name, in his own handwriting, upon the trial-docket, op- 
posite the name of the party for whom he appears, and that 
shall be regarded by the court as having whatever effect is 
given to the mere appearance of a party to a case in court 
without brief filed. 
~ 18. The court will not enter upon the docket the names of 
attorneys in a case, but counsel desiring their names entere| 

















RULES FOR THE Courts or TEXAS. 601 


shall see that it is done under the foregoing rule before the 
case is called. 

19. Counsel desiring to call the attention of the court to a 
case on the motion-docket or trial-docket, not then called in its 
regular order, must, before doing so, provide himself with the 
number of the case on the docket, and with the number of 
the assignment also, if reference is to be made to the trial- 


docket. 


CALLING THE DOCKET. 


20. The trial-docket will be called not sooner than the 
fourth day of the assignment, in the regular order, accord- 
ing to the filing of the cases as they stand on the docket, 
commencing with the first of those that have not been pre- 
viously submitted, and will be twice called, if practicable, 
during the time of the assignment, so that every case that 
has been properly prepared for submission may be submitted. 

21. Upon the call of the trial-docket, either party may 
submit a cause, if it appears to have been properly prepared 
for submission on his part, unless, for good cause, the court 
shall postpone the hearing to a further day within the assign- 
ment, or, by agreement of counsel, to a future day of the 
term beyond the assignment, which will not be done so as to 
interfere with the business 6f any other assignment. 

This rule is subject to exceptional cases given a preference 
to, under some rule of the court, and to the action of the court 
on motions for the postponement and continuance of causes. 


PREPARING A CAUSE FOR SUBMISSION. 


22. A cause will be properly prepared for submission only 
when a transcript of the record exhibits a cause prepared for 
appeal in accordance with the rules prescribed for the gov- 
ernment of the District Court, and filed in this court under 
the rules thereof, with briefs of one or of both the parties, in 
accordance with the rules of this court. 

23. Said record should contain an assignment of errors, as 
required by the statute. (Paschal’s Dig., art. 1591.) If it 
does not, the court will not consider any error but one of 
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law, that may be apparent upon the record, if the judgment 
is one that could legally have been rendered in the District 
Court and affirmed in the Supreme Court. (Paschal’s Dig., 
art. 1581.) 

24. The assignment of errors must distinctly specify the 
grounds of error relied on, and a ground of error not dis- 
tinetly specified, in reference to that which is shown in the 
record, or not specified at all, shall be considered as waived, 
unless it be so fundamental as that the court would act upon 
it without an assignment of errors, as mentioned in rule 23. 
(Paschal’s Dig., art. 1591.) 

To be a distinct specification of error, it must point out 
that part of the proceedings contained in the record in which 
the error is complained of, in a particular manner, so as to 
identify it, whether it be the rulings of the court upon a 
motion, or upon any particular part of the pleadings, upon 
the admission or the rejection of evidence, or upon any other 
matter relating to the cause or its trial, or the portion of the 
charge given or refused, the fact or facts in issue, which the 
evidence was incompetent or insufficient to prove, the insuf- 
ficiency of the verdict or finding of the jury, if special, and 
the particular matter in which the judgment is erroneous or 
illegal, with such reasonable certainty as may be practicable, 
in a succinct and clear statement, considering the matter 
referred to. 

26. Assignments of error which are expressed only in such 
general terms, as, that the court erred in its rulings upon the 
pleadings, when there are more than one; or in its charge, 
when there are a number of charges; or the verdict is con- 
trary to law, or to the charge of the court, and the like, 
without referring to and identifying the proceeding, will not 
be regarded by the court as a compliance with the statute, 
requiring the grounds to be distinctly specified, and will be 
considered as a waiver of errors, the same as if no assign- 

+4 ment of errors had been attempted to be filed. 
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with, as far as practicable, considering that there are no 
charges or findings of the jury in the record. And this rule 
shall also apply to assignments of error in an “agreed case” 
under the statute. (Paschal’s Dig., art. 1516.) 

28. There will be no assignment of errors allowed in this 
court when none has been filed in the District Court, unless 
by consent of parties. 


BRIEFs. 


29. The appellant or plaintiff in error, in order to prepare 
properly a case for submission when called, shall have filed a 
brief of the points relied on, in accordance with and con- 
fined to the distinct specifications of error contained in his 
assignments of error, and such fundamental errors of law as 
are apparent upon the record, each ground of error being 
separately presented, and being numbered as the assign- 
ments of errors are numbered; and each and every one not 
so separately presented shall be regarded as abandoned. 

30. The appellant or plaintiff in error, in preparing his 
brief, shall make a general and succinct statement of the 
nature and result of the suit, as an introduction, which may 
be omitted in an agreed case under the statute, (Paschal’s 
Dig., art. 1516,) and then each point under each one of the 
assignments relied on, shall be stated in the shape of a 
proposition, unless the assignment is, itself, in the shape of a 
proposition to be maintained, and then it will be sufficient 
to copy the assignment. 

31. To each one of said propositions there shall be sub- 
joined a brief statement, in substance, of such proceedings, or 
part thereof, contained in the record, as will be necessary 
and sufficient to explain and support the proposition, with a 
reference to the pages of the record. This statement must 
be made faithfully, in reference to the whole of that which 
is in the record, having a bearing upon said proposition, upon 
the professional responsibility of the counsel who makes it, 
without copying the record, and without intermixing with it 
arguments, reasons, conclusions, or inferences. 
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32. The propositions, if more than one, under one ground 
vf the assignment, shall refer to it, and be stated separately. 

33. In a proposition relating to the error of the court in 
overruling a motion for a new trial, or to arrest the judg- 


ment, in which there are several grounds, the particular 


ground or grounds should be referred to, with the appropriate 
explanation; and if the same grounds of error have been 
presented in other propositions, it will be unnecessary to re- 
peat them. 

34. In propositions relating to fundamental errors of law 
apparent upon the record, enough must be stated to make 
the error of law which pervades the case obviously apparent, 
without requiring the court to search through the record to 
find errors, which they will not do, unless properly pointed 
out, if the judgment is one which the District Court is com- 
petent to render in such a case. 

35. When the assignments of error are numerous, counsel 
should present propositions on those which are most import- 
ant in the determination of the case, waiving those that can- 
not control the result of the decision of this court—amongst 
which may be classed those involving questions of fact, 
wherein the evidence is so preponderating, or so conflicting, 
as that this court, under its previously well-established rules 
of decision, would not set aside the verdict of the jury or 
judgment of the court upon them. 

36. There should be annexed to each proposition, with its 
statement, and at the end of it, without argument or com- 
ment, a reference simply to the authorities relied on, if any, 
in support of it, in the following order, to wit: The statutes 
and decisions of this State; the statutes and decisions of the 
United States, if they are applicable to the case; elementary 
authorities; other decisions in the American and English 
courts. In citing decisions, those most nearly in point should 
be cited first, and they should not, usually at least, be so 
numerous as to require a waste of time in their examination. 

37. The brief of the appellant or plaintiff in error, framed 
in accordance with these rules, mus be signed by the party 
or hi# counsel; and if by counsel, it shall appear for and on 
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behalf of what party or parties, by name, it is signed. A copy 
of it shall be filed in the District Court, to be there kept 
with the papers of the cause, at least ten days before the 
airst day of the assignment of the term of the court to which 
the case is returnable—which fact, with its date, shall be evi- 
deneed by the certificate of the clerk of the District Court, 
indorsed on another copy of the brief, which copy of the 
brief, with its indorsement, shall be filed in the Supreme 
Court on the first day of the said assignment, there to remain 
with the transcript; and a copy thereof for each of the jus- 
tices of the court shall be filed before the hearing, plainly 
written or printed; and if it is more than eight pages of fools- 
cap, it shall be printed 

38. Such brief may be amended by a citation of additional 
authorities to the respective points or propositions made in 
it, which must be filed in the Supreme Court, and notice of it 
given to the counsel for the opposite party, if in attendance, 
one day before the case is called. No other amendment to 
the brief shall be allowed by the court, unless it is or can be 
done without injustice or unreasonable inconvenience being 
thereby imposed on the other party. 

39. The failure of appellant or plaintiff in error to file an 
assignment of errors and briefs in the District Court and in 
the Supreme Court in the time and in the manner prescribed 
by law, and by the rules of the District and Supreme Courts 
relating thereto, shall be ground for dismissing the appeal or 
writ of error for want of prosecution, by motion made by 
appellee or defendant in error, as other motions under rule 
No. 8 of this court, unless good cause is shown why it was 
not done in the time and manner as prescribed, and that 
they have been filed at such time and under sugh circum- 
stances as that the appellee or defendant ih error has reason- 
ably not suffered any material injury in thes defense of the 
case in the Supreme Court. In deciding said motion, the 
court will give such direction to the case as will cause the 
least inconvenience or damage from such failure, so far as 
practicable, . 

40. When it shall be found that the rules prescribed for 
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the preparation of a case for submission have been fully 
complied with by the appellant or plaintiff in error, the court 
will, in its discretion, regard this brief as a proper presenta- 
tion of the case, without an examination of the record as con- 
tained in the transcript, and may found its decision thereon, 
unless the appellee or defendant in error shall, by the time 
of calling of the docket on the fourth day, (during which 
time he shall have the custody of the transcript.) file’ in the 
Supreme Court his brief, to be there kept with the transcript, 
containing his objections, succinctly and definitely, to the 
grounds of error as presented in the propositions of appellant 
or plaintiff in error in his brief, taking up each of them in 
order, and stating such other matters contained in the record 
in the mode prescribed for appellant and plaintiff in error, as 
may sustain his objection to each; to which may be added 
propositions of his own, supported by like statements of what 
is in the record, so as to present his view of the case, citing 
the proceedings in the transcript, with the pages, when prac- 
ticable, to which he refers in his statements. 

41. Whatever of the statements of the appellant or plain- 
tiff in error, in his brief, is not contested, will be considered 
as acquiesced in. To each of his said objections or proposi- 
tions may be annexed his authorities, cited in the order indi- 
sated for the brief of appellant or plaintiff in error. 

42, A copy of each brief, plainly written or printed, shall 
be filed for each one of the justices of the Supreme Court. 

43. When appellant or plaintiff in error has failed to pre- 
pare the case for submission, by the omission of what is re- 
quired after bond or affidavit filed for appeal and for writ of 
error with citation served, the appellee, on the second day of 
assignment or afterwards, before the call of the docket on 
the fourth day, may file in the Supreme Court a brief in the 
manner required of the appellant or plaintiff in error——except 
that his propositions will be shaped so as to show the correct- 
ness of the judgment, which the court may, in its discretion, 

regard as a correct presentation of the case, without examin- 
ing the record further than to see that the judgment is one 
that can be affirmed upon the view of the case as presented 
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by appellee or defendant in error. During the time pro- 
vided for filing his brief, he shall be entitled to the. custody 
of the record. 

44, The appellee or defendant in error may submit the 
record upon a suggestion of delay, upon making a brief state- 
ment of the character of the suit, the proceedings therein, 
and the judgment rendered, which will be required in every 
case of such submission when appellant or plaintiff in error 
has filed no brief. If this is done in a case properly pre- 
pared for submission by appellant or plaintiff in error, it will 
be considered an acquiescence in the statement of appellant 
or plaintiff in error in his brief, as to the contents of the 
record, and as merely a denial of the legal consequences con- 
tended for by the appellant or plaintiff in error, unless the ap- 
pellee or defendant in error shall also file a brief, as heretofore 
provided, which he may do. If the appellant or plaintiff in 
error has not prepared the case for submission, the record 
will be examined sufficiently to ascertain that it is or is not 
properly a delay case, and if found to be a plain case of delay, 
it will be acted on as such; but if not, it will be reversed or 
referred back for a brief, or brief and argument, on one or 
both sides, as may be directed. In deciding under this rule, 
where the case has not been prepared for submission by the ap- 
pellant or plaintiff in error, the court will be required to look 
only to the substantial merits as they may appear in the record. 

45. In an appeal or writ of error sent up to this court for 
affirmance on certificate, there need be nothing more than a 
request for affirmance, signed by the party or his counsel. 
It shall not be submitted sooner than one week after being 
filed in this court, if the court should be in session that length 
of time. The appellee or defendant in error may be heard 
on a motion to dismiss the certificate, or on a motion to file 
the transcript of the record, or on a motion to set aside the 
judgment rendered in this court, as in other cases of rehearing. 


DerectivE BRIEF. 


46. In all cases wherein the brief or briefs are found in- . 
sufficient and not satisfactory, either in a proper presentation 
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of the facts or proceedings in the case, or in the reference to 
the authorities, so as to enable the court to decide the case, 
the court may set aside the submission, and refer it back, 
with such orders for-postponement, filing of briefs, reference 
to authorities, by one or both parties, and re-argument, writ- 
ten or oral, as may be deemed proper. If, however, one 
party has fully complied with the rules, and has filed a satis- 
factory brief that will enable the court to decide the case, 
and the other party is in default and has not filed a satis- 
factory brief in accordance with the rules, the court may, in 
its discretion, disregard the latter party’s brief, as if not filed 
in the case, and act upon that alone which has been properly 
filed in accordance with the rules. 


AGREEMENTS OF ‘COUNSEL. 


47. All agreements of parties or their counsel relating 
either to the merits or conduct of the case in this court, or in 
reference to a waiver of any of the requirements prescribed 
by the rules of the District or Supreme Court, looking to the 
proper preparation of an appeal or writ of error for a submis- 
sion in the Supreme Court, shall be in writing, signed by the 
parties or their counsel, and filed with the transcript or be 
contained in it, and, to the extent that such agreement may 
vary the regular order of proceeding, shall be subject to such 
orders of this court as may be necessary to secure a proper 
preparation for a submission of the case in the Supreme 
Court. 


ARGUMENTS OF COUNSEL. 

48. When the case is properly prepared for submission in 
the Supreme Court, any party who has filed briefs in accord- 
ance with the rules prescribed therefor, may, upon the call of 
the case, either at the regular call of the docket or when it 
may have been set for a call, submit an argument to the court, 
either oral or plainly written or printed, which, if written or 


printed, may be left on file with the transcript, copies of 


‘which need not be furnished. 
49. The arguments must be upon the disputed points, 
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whether of law or fact, in support of the propositions relied 
on, on one side, and objections and counter-propositions on 
the other, and it must be confined to them, avoiding any 
reference or comment upon positions taken in the District 
Court, or to other extraneous matters not involved in or 
pertaining to that which is found in the record. 

50. In referring to statutes, that part directly bearing upon 
or relevant to the position should be read at the bar, or stated 
in the written or printed arguments; and in citing element- 
ary books or decisions of courts, the principle should be 
stated, or so much should be read or stated in the written 
argument, as bears directly on or tends to maintain the prop- 
osition for which it is cited in the brief. 

51. After the case has been presented to the court by such 
explanation as may be necessary, each side may be allowed 
an hour in argument at the bar, with twenty minutes more 
in conclusion by the appellant; and, after being so presented, 
if the magnitude or importance of the case or the difficulty 
of the questions seem to require it, a longer time may be 
allowed. Not more than two counsel on each side will be 
heard, except upon leave of the court. 

52. If counsel for but one party has filed briefs, an argu- 
ment by him may be allowed, conformably to the preceding 
rules, as nearly as practicable, under the direction of the 
court. 

53. Counsel who argue a case at the bar will be expected 
to be able to answer questions propounded by the members 
of the court, relating to the matters contained in the record, 
and to the laws or authorities cited in the argument. 

54. Should it be apparent, during the progress of the trial, 
or afterwards, that the case has not been properly prepared, 
as shown in the transcript, or properly presented in the brief 
or briefs, or that the law and authorities have not been 
properly cited, which will enable the court to decide the case, 
it may decline to receive the submission, or, if received, may 
set it aside, and make such orders as may be necessary to 
secure a more satisfactory submission of the case. 

55. When a case has been properly prepared for submis- 
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sion, and a satisfactory oral argument has been made, the 
court will promptly announce its judgment, if practicable, at 
the next succeeding session of the court, and, when deemed 
necessary, deliver a written opinion; if not then, at some 


time during the term of the court. 


ADVANCING CASES. 


56. All cases that have been or may be returned to the 
Supreme Court, on notice of appeal given, or petition for 
writ of error filed before the first day of March, 1878, whether 
previous to that time they have been submitted or not, may 
be advanced and called in their order on the docket of the 
assignment, which may be done in the following manner, to 
wit: The appellant or plaintiff in error shall file in the j 
Supreme Court a motion to set aside the submission, (if one 
has been made,) and to advance the case, and also thereto 
annex his brief of the case, made in conformity to the rules of 
this court, from 29 to 45, both inclusive, and cause a copy of 
the motion and brief thus filed to be served on the appellee 
or defendant in error, or upon his attorney of record in the 
Supreme Court, if there are any such, twenty days before the 
first day of the assignment to which the case belongs—which 
fact shall be evidenced by a copy of the motion and brief, 
with the service by a sheriff, or by some credible person 
under oath,-sworn to before some officer having a seal of 
office, or by acceptance of service by said counsel or the 
party, indorsed thereon, and filed in the Supreme Court. 
Said motion shall be filed, indorsed, and docketed by the 
clerk, and presented as other motions under rule 13 of this 
court, when the court, upon being satisfied of the filing and 
service of the motion and brief, and that said brief has been 
made in conformity to the rules, after hearing any opposition 
thereto that may have been filed in writing to said motion, 
may make such orders as may be necessary to give the ap- 
pellee or defendant in error an opportunity to file his brief 
of objections and counter-propositions, according to the rules 
applicable to the same, which he may do under rule 40 of this 
court. 
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57. Should the appellant or plaintiff in error have failed 
to file in the Supreme Court a motion and brief as specified 
in the preceding rule, and have it served as therein directed, 
the appellee or defendant in error may file in the Supreme 
Court his motion to set aside the submission of the case, and 
have the same served and returned in like manner as stated 
in the preceding rule, and filed in the Supreme Court on or 
before the fifth day before the first day of the assignment, 
which shall be filed, indorsed, and docketed by the clerk as 
other motions, and may be presented to the court under rule 
13 of this court, when the court, being satisfied of the filing, 
service of the motion and brief, and that the brief has been 
made in conformity with the rules, (see rule 43,) after hear- 
ing any opposition that may have been filed in writing 
thereto, if any has been filed, may make such orders as may 
be necessary to give the appellant or plaintiff in error an op- 
portunity to file a brief contesting that filed by the other 
party in matters of fact or law, conforming as nearly as prac- 
ticable to the rules prescribed for framing briefs. 

58. When the cause has been prepared as prescribed under 
the preceding rules, the submission, if any, may be set aside, 
and the case may be called as nearly as practicable in its 
order as it stands on the docket, and shall be tried in the 
same manner, with the same arguments, and with the same 
rules in reference to its decision, as other cases that have 
been prepared for submission under the foregoing rules of 
this court. 


ORDER OF PRECEDENCE. 


59. During the calling of an assignment, the following 
cases, whether previously submitted or not, shall have prece- 
denee, when the attention of the court is called to them by a 
motion made and filed in the court, specifying the nature of 
the case, to wit: 

First. Cases which relate to the administration of the Gov- 
ernment, or of general public interest, or appeals or suits of 
review in administration cases. 

Second. Cases in which the attorneys will agree upon the 
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points of law or of fact involved in the record, make a clear 
and succinct statement of the same, with such other matters 
in connection therewith as will enable the court readily to 
understand the case, and will make briefs citing the statutes 
and other authorities upon the points agreed on to be at issue 
between them, and will have such agreed statement, together 
with their briefs, printed in pamphlet form, so as to furnish 
the justices of the Supreme Court and the opposite party with 
copies thereof. This rule will supersede and stand in place 
of the rule of this court adopted at Galveston on the eight- 
eenth of January, 1877. 


Custopy or TRANSCRIPT. 


60. Neither the transcript nor any of the papers in a case 
shall be withdrawn from the custody of the clerk, nor taken 
from his office or the court-room, withont a receipt left there- 
for. 

61. Cases, after submission, are no longer under the con- 
trol of the attorneys, and the clerk will not let the transcripts 
of such cases go out of his office, if deposited there, except 
on the order of one of the justices of the court. 

62. Original papers sent up with the transcript by order of 
the District Court for the inspection of the Supreme Court, 
will be retained in the office, and will not be allowed to go 
out of the custody of the clerk of the Supreme Court, except 
by order of one of the justices of the court, which order must 
be filed with the papers of the cause. 

63. The.clerk shall furnish the parties and counsel with an 
opportunity, when reasonably applied to for that purpose, to 
inspect the records, judgments, papers, opinions, books, and 
dockets in his office in which they may be interested; but 
he shall not be required to permit copies thereof to be taken 
without his consent. He shall, upon tender of reasonable 
compensation, give certified copies of the records of his office. 

64. The clerk shall be responsible for every transcript or 
other paper in a cause that is missing from his office, unless 
he can produce the receipt of an attorney for the same, or 
otherwise show, by satisfactory evidence, that some one took 
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it from his custody or from the court-room without his con- 
sent, or that said transcript had passed into the hands of one 
of the justices of the court, and had not been returned to his 
custody. 

65. No attorney shall take a transcript or other paper 
belonging to the case from the court-room or the office of 
the clerk without leaving a receipt therefor with the clerk. 
And no attorney shall take, or suffer to be taken, any tran- 
script or other paper, for which he has receipted, out of the 
reach of the court, so that it cannot be produced in court or 
in the clerk’s office when it is needed. 

66. The reporters shall have access to the minutes, judg- 
ments, transcripts, and briefs filed therewith, and opinions in 
the cases decided. 


REHEARING IN THE SUPREME Court. 


67. Motions for rehearing shall be made and conducted 
strictly in accordance with the statute, which describes fully 
the manner of this proceeding. (General Laws, May 2, 
1874, Fourteenth Legislature, page 215.) 


MANDATE, 


68. After the expiration of fifteen days from the date of 
a judgment rendered in any case in the Supreme Court, if 
there has been no motion made for a rehearing, the clerk 
may issue a mandate to the District Court, and not before 
that time, except by order of the court, made upon a motion, 
in writing, by one party, and agreed to by the other. 

69. The clerk of this court, upon being presented with a 
certificate of any district clerk that an appeal has been per- 
fected, or the citation or citations in a writ of error have 
been served in any case decided in the District Court, more 
than twenty days before the first day of the assignment of 
the term of the Supreme Court at which said appeal or writ 
of error was returnable, and if no such case has been filed in 
the Supreme Court at any time during said term, the clerk 
of the Supreme Court shall, at the end of that time, certify 
that fact, upon being paid the usual fees for such certificate, 
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and file the certificate of the district clerk in his office, in- 
dorsed with the date of his certificate and filing. 


LicEnsE oF ATTORNEYS AND CouNSELORS AT LAw. 


70. Licenses to practice law in the Supreme Court may be 
obtained in several ways, to wit: 
First. By application to the clerk of the Supreme Court, 
when the party has a license from a District Court of the 
State of Texas. (Act of the Thirteenth Legislature, 18th of 
April, 1873, page 39.) 
Second. By application to the Supreme Court of an immi- 
grant lawyer from another State. (Paschal’s Dig., art. 171.) 
; Third. By application to the Supreme Court, with a cer- 
. tificate from the County Court and an examination by a 
3 committee. (Paschal’s Dig., arts. 169, 170.) 

Under each of these modes, there must be an application, 
in writing, accompanied with the evidence of moral char- 
acter and honorable deportment, in addition to the other 
things specified in said acts of the Legislature. 

71. When the application is made under the third mode 
prescribed in the preceding rule, an examination will be 
made under the direction of the Supreme Court, and it will 
be expected that the applicant shall have studied Blackstone’s 
Commentaries; Kent’s Commentaries; Stephen, Gould, or 
Chitty on Pleading; Story’s Equity Pleading; I Greenleaf, 
Starkie, or Phillips on Evidence; Parsons, Story, or Chitty 
on Contracts; Story, Parsons, or Daniels on Promissory 
Notes; Stery or Gow on Partnership; Story’s Equity Juris- 
prudence or Adams’s Equity; or works of like character in 
each department of the law; and must have some general 
knowledge of the Constitution and statutes of the State, and 
of the rules of the District and Supreme Courts of the State. 

72. The rules for the government of the Supreme Court, 
heretofore made and published, shall be superseded from and 
after the time when these rules shall go into effect. 

73. The foregoing rules shall go into effect and be of force 
on and from the first day of March, 1878; and all cases 
wherein notice of appeal is given or petition for writ of error 
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is tiled after that date shall be brought into the Supreme 
Court under and in accordance with these rules: Provided, 
The rules 56, 57, and 58 of the Supreme Court, whose object 
is to advance cases heretofore submitted, and others, as 
therein prescribed, shall go into effect on the first day of 
December, 1877. 





RULES FOR COURT OF APPEALS. 


74. The rules prescribed for the government of the Supreme 
Court shall apply also to the Court of Appeals in civil causes. 

75. The clerks of the Court of Appeals shall be governed 
by the rules applicable to the clerks of the Supreme Court, 
except in criminal cases, in which a different rule may be 
prescribed by statute. 

76. In all criminal cases, as well as in civil, the rules gov- 
erning motions, arguments of counsel, and applications for cer- 
tiovravi to complete the record, as prescribed for the Supreme 
Court, shall apply to the Court of Appeals. 

77. When a defendant, in felony cases, shall have escaped, 
after notice of appeal, the Court of Appeals may act in dis- 
missing the appeal, upon satisfactory evidence of that fact, 
by affidavit of the sheriff, clerk, county or district attorney, 
communicated through the attorney-general, at Austin, to 
said court; and it shall be the duty of the county or district 
attorney to see that such information is transmitted to the 
uttorney-general. 





RULES FOR THE DISTRICT COURT. 
PLEADINGS. > 


1. The pleadings in the District Court shall, as prescribed 
by statute, be by petition and answer. 

2. Pleadings, with the exception of those presenting issues 
of law, must be a statement of facts, in contradistinction to a 
statement of evidence, of legal conclusions, and of arguments. 
Facts are adequately represented by terms and modes of ex- 
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pression, wrought out by long judicial experience, perpetuated 
in books of form, in law and equity, which, though not au- 
thoritatively requisite, may generally be adopted as safe guides 
in pleading. In case of a violation of this rule, to such an 
extent as to produce confusion, uncertainty, and unnecessary 
length in pleading, the court may require the matter set up 
to be repleaded, so as to exclude the superfluous parts of it 
from the record. 


Tue PErTITiIon. 


3. The petition of plaintiff shall consist of an original peti- 
tion, and such supplemental petitions as may be necessary in 
the course of pleading by the parties to the suit, to enable the 
plaintiff to state all the facts presenting his cause of action, 
and such other facts as may be required to rebut the facts 
that may be set up in the original and supplemental answer, 
as pleaded by the defendant. The original petition and the 
supplemental petitions shall be indorsed, so as to show their 
respective positions in the process of pleading, as “ original 
petition,” “ plaintitt’s first supplemental petition,” “plaintiff’s 
second supplemental petition,” and so on, to be successively 
numbered, named, and indorsed. 


ORIGINAL PETITION, 


4. The plaintiff, in the original petition, in addition to the 
names and residences of the parties and the relief sought, 
may state all of his facts, so as to present together different 
combinations of facts, amounting to a cause or causes of ac- 
tion, as has been the usual practice; or he may state the 
cause or causes of action in several different counts, each 
within itself presenting a combination of facts specifically 
amounting to a single cause of action, which, when so drawn, 
shall be numbered, so that an issue may be formed on each 
one by the answer. 


PLAINTIFF’S SUPPLEMENTAL PETITION. 


5. The plaintiff’s supplemental petitions may contain ex- 
ceptions, general denial, and the allegations of new facts not 
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before alleged by him, in reply to those which have been 
alleged by the defendant. 


Ture ANSWER. 


6. The answer of defendant shall consist of an original 
answer, and such supplemental answers as may be necessary, 
in the course of pleading by the parties to the suit, to enable 
the defendant to state all of the exceptions and facts, present- 
ing his defense, as contained in his original answer or his 
cross-action, if one be set up in the original answer, and 
such other facts as may be required to rebut the facts that 
may be stated in the original and supplemental petitions 
as pleaded by the plaintiff. The original answer and the 
supplemental answers shall be indorsed, so as to show 
their respective positions in the process of pleading, as 
“original answer,” “defendant’s first supplemental answer,” 
“defendant’s second supplemental answer,” and so on, to be 
successively numbered, named, and indorsed. 


ORIGINAL ANSWER. 


7. The original answer may consist of pleas to the juris- 
diction, in abatement, of privilege, or any other dilatory 
pleas; of exceptions, general and special; of general denial, 
and any other facts in defense by way of avoidance or es- 
toppel, the same being pleaded in the due order of pleading, 
as required by statute; and it may present a cross-action, 
which to that extent will place defendant in the attitude of a 
plaintiff. Facts in avoidance and estoppel may be stated 
together, or in several special pleas, each presenting a dis- 
tinct defense, and numbered so as to admit of separate issues 
to be formed on them. 


SUPPLEMENTAL ANSWERS, 


8. The defendant’s supplemental answers may contain 
exceptions, general denial, and the allegations of new facts, 
not before alleged by him, in reply to that which has been 
alleged by the plaintiff. 

9. The original petition, first supplemental petition, second 
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supplemental petition, and every other, shall each be contained 
in one instrument of writing, and so with the original answer 
and each of the supplemental answers. 

10. Each supplemental petition or answer, made by either 
party, shall be a response to the last preceding pleading by 
the other party, and shall not repeat the facts formerly 
pleadedefurther than is necessary as an introduction to that 
which is stated in the pleading then being drawn up. These 
instruments—to wit, the original petition and its several sup- 
plements, and the original answer and its several supple- 
ments—shall respectively constitute separate and distinct 
parts of the pleadings of each party; and the position and 
identity, by number and name, with the indorsement of each 
instrument, shall be preserved throughout the pleadings of 
either party. 

11. Each party who files a supplement of any number (as 
first, second, third, and so on) shall give notice thereof by 
asking leave of the court, and filing the same amongst the 
papers of the cause, with the appropriate indorsement there- 
on, indicating its number and name: 


AMENDMENT. 


12. An amendment may be made by either party, upon 
leave of court for that purpose—the object of an amendment, 
as contradistinguished ffom a supplemental petition or an- 
swer, being to add something to, or withdraw something 
from, that which has been previously pleaded, so as to per- 
fect that which is or may be deficient, or to correct that 
which has been incorrectly stated by the party making the 
amendment. 

13. The party amending shall point out the instrument, 
with its date, sought to be amended, as “ original petition,” 
or “ plaintiff’s first supplemental petition,” or others filed by 
the plaintiff, or as “original answer,” or “ defendant’s first 
supplemental answer,” or others filed by the defendant, and 
amend such instrument by preparing and filing a substitute 
therefor, entire and complete in itself, to be styled and in- 
dorsed “amended original petition,’ or “amended first 
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supplemental petition,” or “amended original answer,” or 
«amended first supplemental answer,” and so on, accord- 
ingly as said instruments of pleading are designated in rules 
3 and 6. 

14. Unless the substituted instrument shall be set aside on 
exceptions for a departure in pleading, or on some other 
ground, the instrument for which it is substituted, shall no 
longer be regarded as a part of the pleading in the record of 
the cause, unless some error of the court in deciding upon the 
necessity of the amendment, or otherwise in superseding it, 
be complained of, and it is presented in a bill of exceptions. 

15. When either party may have occasion to plead new 
facts, additional to those formerly pleaded by him, which 
constitute an additional cause of action or defense permis- 
sible in the suit, he shall present it as an amendment to the 
original petition or original answer, (unless it is in its nature 
a response to some pleading of the opposite party,) by substi- 
tution, with the proper number, name, and indorsement, in 
the same manner as other amendments. 

16. When either supplement or amendment made to plead- 
ing is of such a character, and is presented at such time, as to 
take the opposite party by surprise, (to be judged of by the 
court,) it shall be cause for imposing the cost of the term 
upon and charging the continuance of the cause (both or 
either) to the party causing the surprise, if the other party 
demand it, and shall make a satisfactory showing, or if it 
otherwise be apparent that he is not ready for trial, on. ac- 
count of said supplement or amendment being allowed to be 
filed by the court. 


EXCEPTIONS TO PLEADING, 


17. General exceptions shall point out the particular instru- 
ment in the pleadings, to wit, the original petition or answer, 
or the respective supplements to either, it being the last pre- 
ceding instrument filed by the opposite party; and in passing 
upon such general exception, every reasonable intendment 
arising upon the pleading excepted to shall be indulged in 
favor of its sufficiency. 
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18. A special exception shall not only point out the partic- 
ular pleading excepted to, but it shall also point out intelli- 
gibly the obscurity, inconsistency, duplicity, gonerality, or 
other insufficiency in the allegations in the pleading objected 
to. The general expression, that it is vague, uncertain, and 
the like, alone shall be regarded as no more than a general 
exception. 


EXHIBITS IN PLEADING. 


19. Notes, accounts, bonds, mortgages, records, and all 


other written instruments, constituting, in whole or in part, 
the cause of action sued on or the matter set up in defense, 
may be made a part of the pleadings, by copics thereof or the 
originals being attached, and referred to as such, in aid and 
explanation of the allegations in the petition or answer made 
in reference to said instruments, but will not thereby relieve 
the pleader from making the proper allegations of which said 
exhibits may be the evidence, in whole or in part. No other 
instrument of writing, such as a deed, will, document, record 
of court, or agreement, which is not sued on as a cause of 
action by plaintiff, or set up as matter relied on in defense by 
defendant, but is designed to be used only as evidence of 
some: fact that is alleged, shall be made an exhibit in the 
pleading; and when it shall be so attempted, by attaching 
such instrument and referring to it as such, the court will, of 
its own motion, or at the instance of a party, cause the instru- 
ment to be detached from the pleading, and adjudge it to con- 
stitute no part thereof, by an order of court entered of record, 
at the cost of the party violating this rule, so as to prevent the 
pleadings from being incumbered with that which is or may 
be only evidence in the case. 

20. The office of a general denial by defendant is to throw 
the burden of proof, as to the allegation denied, on the plain- 
tiff. The defendant cannot be permitted, under this plea, to 
introduce special matters in avoidance or estoppel in evidence 
for his defense. And the same rule prevails when it is filed 
by plaintiff to facts in the cross-action or answer of defend- 
ant. 
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MorrIons. 


21.*The clerk shall keep a motion-docket, in which all mo- 
tions, when filed, shall be placed, with the names of the parties 
and counsel, with the date of filing and its number and the 
number of the case, which filing shall be considered notice 
of said motion before the continuance or final disposition of 
the case for the term, except where it is otherwise provided 
for by statute. 

22. The court will set apart a particular day each week of 
the term, when the motions previously made, in which proper 
notice has been given, shall be determined, if urged, unless 
for good cause they are postponed to a day during the term 
or continued by consent to the next term. 

23. When notice shall be given of objections to the form 
or manner of taking and returning depositions, either party 
may require it to be put on the motion-docket, and tried as 
other motions: Provided, If not tried sooner, it shall be de- 
cided before either party shall be required to announce readi- 
ness for trial on the facts. 


Dintatory PLEAS, Motrrons AND EXCEPTIONS WHICH DO NOT GO 
TO THE MERITS OF TIHTE CAUSE. 


24, All dilatory pleas, and all motions and exceptions relat- 
ing to a suit pending, which do not go to the merits of the case, 
shall be tried at the first term to which the attention of the court 
shall be called to the same, unless passed by agreement of 
parties with the consent of the court; and all such pleas and 
motions shall be first called and disposed of before the main 
issue on the merits is tried. 


Motions AND Exceptions To MERITS. 


25. All motions which go to the merits of the case, and all 
exceptions, general and special, which relate to the substance 
or to the form of the pleadings, shall be decided at the first 
term of the court when the case is called in the regular order 
for trial on the docket, if reached, whether there be an an- 
nouncement on the facts or not, unless passed by agreement 
of parties with the consent of the court. 
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CALL FOR TRIAL. 


26. When the case is called for trial, the exceptions, if any 
remain undisposed of, shall be presented for determination, 
anf shall then be decided before proceeding to the trial of 
the case on the facts, and if not presented, they shall be ad- 
judged by the court to have been waived, and shall be so 
entered on the minutes of the court, the cost of filing to be 
taxed against the party filing them, and they shall constitute 
no part of the final record, unless some question be raised 
upon the action of the court in reference to them, and they 
are presented in a bill of exceptions. 

27. When the exceptions have been presented and de- 
cided, leave may be granted to either or both parties to file 
an amendment in one instrument of writing, separate from 
those which had been previously filed by each, which shall 
close the pleadings in the case to be then determined by the 
court, so as to decide all the questions of sufficiency arising 
upon them. In making this amendment, the party shall re- 
fer distinctly to such instrument as he desires to amend, by 
name and number, as in the other amendments, without 
repleading the whole of it, but shall succinctly state such ad- 
ditional facts to be added thereto as he may desire, and this 
amendment shall be stvled and indorsed “plaintiff’s” or 
“defendant's trial amendment;” but if the case should not be 
then tried, the party or parties shall replead, as in other cases 
of amendment. 

28. When the questions of law, if any, have been deter- 
mined by the court, the judge may, before proceeding to 
trial, by the aid of the counsel, have the pleadings that have 
been held sufficient, or have not been excepted to, read 
over, if deemed necessary, and may make a brief memoran- 
dum of the facts stated, or issues presented, in the pleadings, 
and may read them out before the trial commences, so as to 
inform the parties of the view which is entertained by the 
judge of the matters of fact in issue, as presented by their 
pleadings. 

29. The court, when deemed necessary in any case, may 
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order a repleader on the part of one or both of the parties, in 
order to make their pleadings substantially conform to the 
rules. 

30. These rules of pleading shall apply equally, so far as 
it may be practicable to apply them, to intervenors, and to 
parties, when more than one, who may plead separately. 


TRIAL OF THE CASE. 


31. The plaintiff shall have the right to open and conclude, 
both in adducing his evidence and in the argument, unless the 
defendant, and all of the defendants, if there should be more 
than one, shall, after the issues of fact are settled and before 
the trial commences, admit that the plaintiff has a good 
cause of action, as set forth in the petition, except so far as 
it may be defeated, in whole or in part, by the facts of the 
answer constituting a good defense, which may be established 
on the trial; which admission shall be entered of record, 
when the defendant, and the defendants if more than one, 
shall have the right to open and conclude in adducing the 
evidence and in the argument of the cause. 

32. The court shall not be required to allow a case to go 
to trial on the facts, when the pleadings on either or both 
sides are obviously so defective as that a material issue, or 
issues, have not been formed, upon the finding on which 
no legal judgment could be rendered; and in such case the 
court shall call the attention of the parties to such immate- 
rial or defective issue or issues, so that the time of the court 
may not be wasted in trying them. ‘The party in default 
may then waive his pleading thus found obviously defective, 
which shall be noted on the minutes of the court, and pro- 
ceed with the case, should there be other material issues or 
issue, or he may take the proper steps to amend his defective 
pleading, under the rules prescribed for amendments, and 
upon such reasonable terms as the court may impose. 

33. A party who abandons any part of his cause of action 
or defense, as contained in the pleadings, may have that fact 
entered of record, so as to show that the matters therein 
were not tried, and he shall be taxed with the cost incurred 
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upon such pleading so abandoned. He shall also be taxed 
with the cost incurred upon pleading in support of which no 
‘evidence was offered, t6 be determined by the court on mo- 
tion at the term of the trial, and not afterwards. 


COUNSEL AND ARGUMENTS. 


34. Counsel for plaintiff or for defendant, when he holds 
the affirmative of the issue, shall have the right to open and 
conclude ; but if he waives the right of opening the argu- 
ment, he shall not have the right to conclude. This rule 
will apply to motions, exceptions to evidence, and all other 
matters presented to the court, except in rules to show cause, 
in which the party called on shall begin and end his cause. 

35. An application for first continuance shali not be ar- 
gued. 

36. In all arguments, and especially in arguments on the 
trial of the case, the counsel opening shall present his whole 
case as he relies on it, both of law and facts,and shall be 
heard in the concluding argument only in reply to the coun- 
sel on the other side. 

37. Counsel for an intervenor shall oecupy the position in 
the argument assigned by the court according to the nature 
of the claim. 

38. Arguments on questions of law shall be addressed to 
the court, and counsel should state the substance of the au- 
thorities referred to without reading more from books than 
may be necessary to verify the statement. On a question 
on motions, exceptions to the evidence, and other incidental 
matters, the counsel will be allowed only such argument as 
may be necessary to present clearly the question raised, and 
refer to authorities on it, unless further discussion is invited 
by the court. 

39. Arguments on the facts should be addressed to the 
jury, when one is impaneled im a case that is being tried, 
under the supervision of the court. Counsel shall be re- 
quired to confine the argument strictly to the evidence and 
to the arguments of opposing counsel. Mere personal crit- ; 
icisms by counsel upon each other shall be avoided, and, 
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when indulged in, shall be promptly corrected as a contempt 
of court. 

40, Side-bar remarks and remarks by counsel of one side 
not addressed to the court, while the counsel on the other is 
examining a witness, or arguing any question to the court, 
or addressing the jury, will be rigidly repressed by the court. 

41. The court will not be required to wait for objections 
to be made when the rules as to arguments are violated, but 
should they not be noticed and corrected by the court, op- 
posing counsel may ask leave to the court to rise and present 
his point of objection. But the court shall protect counsel 
from any unnecessary interruption made on frivolous and 
unimportant grounds, 

42. It shall be the duty of every counsel to address the court 
from his place at the bar, and in addressing the court to rise 
to his feet, unless already standing; and while engaged in 
the trial of a case, he shall remain at his place in the bar. 

43. But one counsel on each side shall examine and cross- 
examine the same witness, except on leave granted. 

44. Not more than two counsel on each side shall be heard 
on any question or on the trial, except in important cases, 
and upon special leave of the court. 

45. The attorney first emploved shall be considered the 
leading counsel in the case, and, if present, shall have con- 
trol in the management of the cause, unless a change is made 
by the party himself, to be entered of record. 

46. An attorney of record is one who has appeared in the 
case, as evidenced by his name subscribed to the pleading or 
to some agreement of the parties filed in the case; and he 
shall be considered to have continued as such attorney to the 
end of the suit in the District Court, unless there is some- 
thing appearing to the contrary in the record. 

47. No agreement between attorneys or parties touching 
any suit pending will be enforced, unless it be in writing, 
signed and filed with the papers as part of the record. 

48, Counsel of the party for whom a judgment is to be 
rendered, shall prepare the form of the judgment to be en- 
tered, and submit it to the court. 

40 
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49. Absence of counsel will be no good cause for continu- 
ance or postponement of the cause when called for trial, ex- 
cept it be allowed in the discretion of the court, upon cause 
shown, or upon matters within the knowledge or information 
of the judge, to be stated on the record. 

50. No attorney or other officer of the court shall be surety 
in any cause pending in the court, except under special leave 
of court. 

51. Any attorney who shall bring a fictitious suit as an 
experiment to get an opinion of the court, or who shall file 
any fictitious pleading in a cause for such a purpose, or shall 
make statements in pleading presenting a state of case which 
he knows to be groundless and false, for the purpose of 
securing a delay of the trial of the cause, shall be held guilty 
of a contempt; and the court, of its own motion, or at the in- 
stance of any party, will direct an inquiry to ascertain the fact. 

52. After the court has pronounced its opinion upon a 
question made, no further argument will be heard; but if 
counsel think the court has fallen into error, as to law or 
fact, they may submit a statement in writing, which the court 
will receive and consider. 


Brits oF Exceptions. 


53. There shall be no bills of exceptions taken to the judg- 
ments of the court, rendered upon those matters, which, at 
common law, constitute the record proper in the case, as the 
citation, petition, answer, and their supplements and amend- 
ments, and motions for new trial, or in arrest of judgment, 
and final judgment, except as to those pleadings superseded 
by repleading, upon which some question of error, in the 
ruling of the court in relation to them, or to their being 
superseded, is raised, as mentioned in rule 14, relating to 
amendments. ‘ 

54. The charges of the court that are given, and those 
asked that are refused, when signed by the judge and filed 
by the clerk, being made thereby a part of the record by 
statute, should not, in civil causes, be made a part of a bill 
of exceptions. 
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55. The rulings of the court upon applications for con- 
tinnuance, and for change of venue, and other incidental 
motions, and: upon the admission or rejection of evidence, 
and upon other proceedings in the case not embraced in the 
two preceding rules, when sought to be complained of as 
erroneous, must be presented in a bill of exceptions, signed 
by the judge and filed by the clerk, or otherwise made 
according to the statute, and they will thereby become a 
part of the record of the cause, and not otherwise. 

56. Exceptions to evidence, admitted over objections made 
to it on the trial, may be embraced in the statement of facts, 
in connection with the evidence objected to. 

57. Exceptions to the admission of evidence on the trial, 
where no reason is assigned for objecting to it, shall not be 
sustained, where the evidence is obviously competent and 
admissible, as tending to prove any of the facts put in issue 
in the pleadings; and in all cases, the court, when deemed 
necessary, may call upon the party offering the evidence to 
explain the object of its admission, and also upon the party 
excepting the reason of his objections, which, when done, im 
either or both cases, may form a part of the bill of excep- 
tions. 

58. Exceptions to the admission of evidence, where the 
ground of objection is assigned, shall be considered in refer- 
ence to the objection made to it, and the objection shall be 
stated in the bill of exceptions taken to its admission or 
exclusion. 

59. Bills of exception must state enough of the evidence, 
or facts proved in the case, to make intelligible the ruling of 
the court excepted to, in reference to the issues made by the 
pleadings. 

60. When exceptions are made to the admission or ex- 
clusion of evidence on the trial before the court or before 
the jury, the exceptions will be then decided, after such argu- 
ment as the court may allow, and a memorandum of the 
point ruled will then be made by the judge, if the bills of 
exception are not then prepared and signed, which, ordi- 
narily, should be done, and must be done during the term. 
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CHARGE OF THE CouRT. 

60a. When the pleading of either or both parties contains 
several combinations of facts, either together or in several 
counts or pleas, each of which constitutes a cause of action 
or ground of defense, and is sufficiently supported by the 
evidence to require a charge, and upon which an issue has 
been formed, the charge should be so framed as to present 
to the jury, and require a finding by them upon the issue 
made, upon each of said combinations of facts, so contained 
in the pleadings, which may be necessary to a decision of 
the case. 

61. When a full charge upon the issues has been made, so 
far as the evidence adduced, tending to establish them, may 
require, the court should not encourage the asking of addi- 
tional charges covering the same ground substantially, and 
charges asked and not given should not be read in the hear- 
ing of the jury. 

JUDGMENT. 

62. The entry of the' judgment should carefully recite the 
finding of the jury, or the several findings if more than one, 
upon which the judgment of the court is based. 

63. The entry of the judgment shall contain the full names 
of the parties, as stated in the pleadings, for and against whom 
the judgment is rendered. 

64. Judgments rendered upon questions raised upon cita- 
tions, pleadings, and all other proceedings constituting the 
record proper, as known at common law, must be entered at 
the date of each term when pronounced. 

65. A cause that has been submitted for trial to the judge, 
on the law and facts, shall be determined and judgment ren- 
dered therein during the term at which it has been submitted, 
and at least two days before the end of the term, if it has 
been tried and submitted one day before that time, unless it 
is continued after such submission for trial, by the consent of 
the parties, placed on the record; and in such event, a state- 
ment of facts and bills of exception shall be prepared and 
filed upon a request, in writing, by either party. 
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Motions For New TRIAL AND IN ARREST OF JUDGMENT. 

66. Each ground of a motion for a new trial or in arrest 
of judgment shall briefly refer to that part of the ruling of 
the court, charge given to the jury, or charge refused, admis- 
sion or rejection of evidence, or other proceedings which are 
designed to be complained of, in such way as that the point of 
objection can be clearly identified and understood by the court. 

67. Grounds of objections couched in general terms—as 
that the court erred in its charge, and in sustaining or over- 
ruling exceptions to the pleadings, and in excluding or ad- 
mitting evidence, the verdict of the jury is contrary to the 
evidence, the verdict of the jury is contrary to law, and the 
like—shall not be considered by the court unless there should 
be some fundamental error in the case which renders it 
improper for the court to render a judgment at all. 

68. When a jury is not called in the case, and which is 
determined by the judge, counsel, in making a motion for 
a new trial, shall specify succinctly the supposed errors of 
law or fact, or both, into which the judge has fallen, as far as 
it may be practicable to do so. 

69. In motions for continuance, for the change of venue, 
and other preliminary motions made and filed in the progress 
of the cause, the rulings of the court thereon shall be con- 
sidered as acquiesced in, unless presented in a bill of excep- 
tions; and the rulings thereon shall be made a ground of 
objection in motions for new trial or in arrest of judgment, 
if they are desired to be relied on as grounds of error. 

70. Motions for new trial and in arrest of judgment shall 
be determined on motion day of each week of the term, un- 
less postponed to the next motion day, or, for good cause 
shown, to a subsequent day, not later than two entire days 
before the adjournment of the court, at which time all such 


motions previously filed shall be determined. 


Tue STATEMENT OF Facts. 


71. Where the evidence adduced upon the trial of the 
cause is sufficient to establish a fact or facts alleged by either 
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party, the testimony of witnesses, and the deeds, wills, rec- 
ords, or other written instruments, admitted as evidence, 
relating thereto, should not be stated or copied in detail into 
a statement of facts, but the facts thus established should be 
stated as facts proved in the case: Provided, An instrument, 
such as a note or other contract, mortgage, or deed of trust, 
that constitutes the cause of action, on which the petition, or 
answer, or cross-bill, or intervention is founded, may be copied 
once in the statement of facts. 

72. When there is any reasonable doubt of the sufficiency 
of the evidence to constitute proof of any one fact under the 
preceding rule, there may then be inserted such of the testi- 
mony#of the witnesses and written instruments, or parts 
thereof, as relate to such fact. 

73. Where there is no dispute about or question made 
upon the validity or correctness in the form of a deed or its 
record, a will or its probate, record of a court, or any written 
instrument adduced in evidence, it should be described, (and 
not copied,) or its legal effect as evidence stated, as a fact 
established. 

74. When questions are raised on such instruments as are 
mentioned in the preceding rules, only so much or such parts 
of them shall be copied into the statement of facts as may be 
necessary to present the question, and the balance of them 
shall only be described, or presented as prescribed in the 
preceding rule. 

75. The commissions, notices, and interrogatories in depo- 
sitions, adduced in evidence, shall in’no ease be inserted or 
copied into a statement of facts, but the evidence thus taken 
and admitted shall appear ip the statement of facts, in the 
same manner as though the witness had been on the stand in 
giving his evidence, and not otherwise in form or substance. 


CLERKS. 


76. The. clerks of the District Court shall keep a court- 
docket in a well-bound book, ruled into columns, in which he 
shall enter, in the first column, number of case and name of 
attorneys; second, names of the parties; third, nature of the 
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action ; fourth, the pleas; fifth, rules of former terms; and 
sixth, the motions and rules of the present term. 

77. The cases shall be placed on the docket as they are 
filed. 

78. The clerk shall, at each term, make out two copies of 
this docket, one for the use of the court, and one for the use 
of the bar. 

79. In preparing the court-docket, it shall be the duty of 
the clerk to designate the suits by regular consecutive num- 
bers, ealled the file-numbers, and he shall mark on each 
paper in every case the file-number of the cause. 

80. In every case appealed to the Supreme Court the clerk 
shall, in making up the docket at each sueceeding term, keep 
the said cause in its proper place on the docket for disposi- 
tion after being decided by the Supreme Court; and at the 
next term after issuing a writ of error, the clerk shall replace 
the cause on the docket, with its original file-number. 

81. In making a complete record, as prescribed by statute, 
(Paschal’s Dig., art. 1494,) the proceedings of all cases shall 
be entered in the order of time in which they occur, or the 
date of their filing: Provided, Amended instruments in plead- 
ings shall take the place of those for which they were substi- 
tuted, and those instruments thus superseded, or those that are 
abandoned, as shown by an order or judgment of the court, 
shall be left out of the record, unless they appear in a bill of 
exceptions in its proper place. 


TRANSCRIPT ON APPEAL OR WRIT OF ERROR. 


82. In making a transcript, the proceedings shall be entered 
in the order of time at which they occurred, as in rule 81, un- 
less counsel on each side shall agree in writing, to be itself 
tiled and copied in the transcript, directing the clerk which 
of the papers may be left out, as being useless in the decision 
of the case: Provided, Subpeenas shall not be inserted, nor 
shall the citations and service thereof indorsed, in cases 
where the defendant or defendants have filed answers, unless 


some question is made upon them which will require them to 
be copied. 
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83. In copying the proceedings inserted in the transcript, 
there shall be a space left between them, so that each one 
can readily be distinguished. 

84. On the left-hand margin of the page of each proceed- 
ing the clerk shall note its name, and the date of its occurring 
or being filed. This, however, shall not relieve him from 
copying, in connection with every filed paper, the filing sub- 
scribed or indorsed thereon. 

85. The pages shall be numbered at the bottom, on the 
left hand of each page. 

86. The transcript shall be written on good white paper, 
with black ink, in a plain, round hand, and not confused by 
running words together and by flourishes, and with sufficient 
space between the lines to be easily read, and on one side 
only of each sheet of paper, with no sheets cut out or muti- 
lated, and the sheets shall be entire and filled with writing, 
so as to leave no blanks larger than the ordinary spaces 
left between the different proceedings, to distinctly separate 
them. All of the sheets upon which it is written shall be 
fastened together at the upper end with tape, ribbon, or 
something of the kind, and sealed over the tie with the seal 
of the court. 

87. The caption of the transcript shall be in the following 
form, to wit: 

Tue Strate or Texas, 
County of ——. 

At a term of the District Court begun and holden at 
-——, within and for the county of , before the Hon. 
, and ending on the — day of , A. D,, ——, the 
following case came on for trial, to wit: 

A. B., Plaintiff, 
US. 


C. D., Defendant. 











88. There shall be an index on the first pages preceding 
the caption, giving the name and page of each separate pro- 
ceeding, in its regular order as it appears in the transcript, 
and not alphabetically. 
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89. The transcript shall contain a bill of costs, regularly 
made out and copied. 

90. It shall conclude with a certificate, under the seal of the 
court, that it contains a true copy of all the proceedings in the 
cause, and shall be dated and signed officially by the clerk. 

91. The clerk haying made a transcript, upon the applica- 
tion of either party or his counsel, as prescribed in the case of 
appeal and in case of writ of error, as directed by law, (under 
arts. 1494 and 1495,) shall deliver it to such party or his 
counsel, when so made out, upon demand. 

92. The notice of appeal and giving a bond on an appeal, 
and the filing of a petition and bond for writ of error, and 
the service of citations, will be regarded as an application to 
the clerk to prepare at once a transcript of the record for the 
appellant or plaintiff in error, without further application. 

93. The appellee, or defendant in error, or his counsel, to 
be entitled to a transcript of the record, shall specially make 
un application to the clerk to make it out for him. 

94. The clerk, having prepared a transcript, shall indorse 
upon it as follows : 


J. K., Appellant, or plaintiff in error, 
US, 
N. M., Appellee, or defendant in error. 
From ——- County. 


And on the delivery of it to the party, or to his counsel, 
who had applied for it, he shall, in all cases, indorse upon it, 
before it finally leaves his hands, as follows, to wit: 

“ Applied for by P. 8. on the — day of ——, A. D. ——. 

“Delivered to P. 8. this — day of ——, A. D. ——.” 

The same indorsement shall be made on certificates for 
aftirmance of the judgment sent up to the Supreme Court. 

95. The clerk, as an officer, shall not be relied on by any 
party in a civil cause to transmit a transcript to the clerk of 
the Supreme Court, it not being his duty to do so, but that 
of the party receiving it from him, except in one case pre- 
scribed by statute, “involving the contest of an election of 
a district judge.” (Paschal’s Dig., arts. 1595 and 1596.) 
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96. When the clerk shall have presented a transcript for 
examination to the party, or his counsel, who has applied for 
it, and it is found, in any particular whatever, to have been 
made out in violation of any of the preceding requirements, 
he shall be at liberty to return it, as not being a complete 
and properly-prepared transcript, in time for the correction 
by the clerk. And the reception of it by the party or his 
counsel, without being so returned for such purpose, will be 
regarded as an assumption by him of all responsibility for 
any and all deficiencies found in the transcript, resulting 
from a violation of these rules or of the statutes. 


ASSIGNMENT OF ERRORS. 


97. The appellant or plaintiff in error shall file in the Dis- 
trict Court, at the time of filing a bond or affidavit for ap- 
peal, or bond for writ of error, an assignment of errors, signed 
by the party or his counsel, prepared in accordance with the 
statute and with the rules of the Supreme Court relating 
thereto. Any other party having a right to file an assign- 
ment of errors in the cause shall do so by filing the same in 
the District Court, and giving the other parties or their coun- 
sel notice ten days before the time for filing brief by appel- 
Jant. An executor or administrator must file assignments of 
error within twenty days after notice of appeal given by him, 
or at the time of filing his petition for writ of error. 

98. The clerk shall receive the assignments of errors and 
indorse his filmg upon them, with the date of their being pre- 
sented to him, place them amongst the papers of the cause, 
and insert a copy of them, with their filing and its date, in 
the transcript, if they have been filed before the transcript 
has been delivered; and if filed afterwards, he shall, upon 
request, give to any party to the cause a certified copy of 
them, with his filing and date thereof. 


BRIEFs. 


99. Appellant or plaintiff shall file a copy of his brief in 
the District Court, as directed under the rules of the Supreme 
Court, which shall be received by the clerk, and he shall in- 
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dorse upon it his filing, with the date of its delivery to him, 
and keep it among the papers of the cause, subject to the in- 
spection, in his office, of any of the parties or their counsel, 
and shall, upon request, deliver a certified copy of it, and of 
his filing, with its date; or if copies thereof shall be presented 
to him, he shall certify thereto for the party requesting it, but 
it shall not be copied in the transcript. 

100. The appellant or plaintiff in error shall file his brief, 
as prescribed in the rules of the Supreme Court, ten days 
before the first day of the assignment of the term of the 
Supreme Court to which the case is returnable. If he files it 
afterwards, he may obtain a copy certified as stated in the 
preceding rule. 


JURISDICTION OF THE District CouRT OVER APPEAL OR WRIT 
or Error. 


101. When there shall be no bond or affidavit filed, the 
appeal or writ of error shall be considered as abandoned. 

102. When no transcript of the record, or no certificate 
for affirmance, has been filed in the Supreme Court at the 
term of the court to which the appeal or writ of error in 
which citation has been served is returnable, the appeal or 
writ of error shall be considered as abandoned, of which the 
certificate of the proper clerk of the Supreme Courf, given 
at the end of said term—that no such case has been file in 
said court—shall be prima-facie evidence. 

103. The appellee or defendant in error, in any case wherein 
the appeal has been perfected, or the citation or citations in 
error have been served more than twenty days before the 
first day of the assignment in the Supreme Court at the term 
to which it is returnable, may obtain from the district clerk 
a certificate of those facts, to be presented to the clerk of the 
Supreme Court as authority for issuing the above certificate. 
Nothing in this rule shall prevent the abandonment from 
being established in any other legal mode at an earlier or 
different date. And in case of such abandonment, the juris- 
diction of the District Court not having been lost, it will pro- 
ceed to execute the judgment, the same as though there had 
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been no attempt to obtain an appeal or writ of error in the 
ease. 

104. The rules of the District Court herein prescribed shall 
apply to civil causes in the District Court, and likewise to civil 
causes in the County Courts, wherein there may be no other 
and different rule of proceeding specially prescribed by law. 

105. Rules for the government of the District Court here- 
tofore made and published, shall be superseded from and 
after the time when these rules shall go into effect. 


LICENSE OF ATTORNEYS AND CouNsELors AT LAw. 


106. In al! cases, an application in writing must be filed. 
The court will require a strict compliance with what is pre- 
scribed in the statute, as to residence, good moral character, 
and honorable deportment. Applicants for license, pon ex- 
amination, will be expected to have studied Blackstone’s 
Commentaries; Kent’s Commentaries; Stephens, Gould, or 
Chitty on Pleadings; Story’s Equity Pleadings; First Green- 
leaf, Starkie, or Phillips on Evidence; Parsons, Story, or 
Chitty on Contracts; Story, Parsons, or Daniels on Promis- 
sory Notes; Story or Gow on Partnership; Story’s Equity 
Jurisprudence or Adams’s Equity; or law-books of like char- 
acter; and to have some general knowledge of the Constitu- 
tion and statutes of this State, and of the rules of the District 
and Supreme Courts. 


Rugs or tHe District Court iv APPEALS IN ADMINISTRA- 
TION CASES FROM THE County Courts. 

107. Motions to dismiss appeals shall be placed on the 
motion-docket, and determined as other motions. 

108. Motion for certiorari to perfect the record shall be 
accompanied by a sworn statement, showing in what particu- 
lar the transcript is defective, unless it shall sufficiently 
appear by the record itself. The cost of the motion and 
additional record, and of the term if it causes a contiunance 
of the case, shall be taxed against the appellant, whose duty 
it is to have a correct record filed, at the discretion of the 
court. 
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109. In appeals from the County Court in cases pertaining 
to the estates of deceased persons, the transcript shall not con- 
tain anything which does not relate to the order, decision, or 
judgment appealed from. Where the appeal has been taken 
by the same person from more than one order, decision, or 
judgment entered of record in the same estate, at the same 
term of the County Court, all of the proceedings in each 
appeal being kept distinct, may be embraced in the same 
transcript. 


Ruies GOVERNING IN CRIMINAL CASES IN County AND Dis- 
TRICT COURTS. 


110. The clerks of the District and County Courts shall 
record the proceedings had in their eourts in the order of 
time in which they occur. 

111. The record should show, and it should appear in the 
transcripts of the record for the Court of Appeals— 

First. That the indictment was presented in open court, a 
quorum of the grand jury being present. 

Second. hat the defendant plead to the indictment, or that 
a plea was entered for him. 

Third. In capital felonies, that the defendant was arraigned 
and plead, or that upon his refusal to plead, a plea was en- 
tered by the court. 

Fourth. That the jury trying the cause were impaneled 
and sworn according to law. 

Fifth. That a final judgment was entered in the cause. 

112. Transcripts of the record, for the Court of Appeals, 
shall not be incumbered with copies of capiases, bonds, re- 
cognizances, subpeenas, attachments for witnesses, or any of 
the proceedings had on a former trial, where a new trial has 
been granted, unless there is some question expressly raised 
on the trial, with reference to such proceedings, which re- 
quires revision in the Court of Appeals, or, in seire facias 
cases, on appeal or writ of érror. 

113. In preparing transcripts, the following order shall be 
observed, to wit: 
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First. The Index, which must refer to the proceedings in 
the order they appear in the record. 

Second. ‘The caption, which shall be as follows: “'The State 
of Texas, county of At a term of the court, be- 
gun and holden within and for the county of , at 
on the — day of , A. D. 18—, and which adjourned on 
the — day of ——, A D. 18—, the Hon. , Judge there- 
of, presiding, the following cause came on for trial, to wit: 

















f THE State or TEXAS 
No. ——. ¢ vs. 
{ A. B” 


Third. The time and manner of the presentation of indict- 
ment. 

Fourth. The indictment or information. 

Fifth. The pleas of defendant. 

Sixth. The verdict and judgment. 

Seventh. The statement of facts. 

Eighth. The charge of the court. 

Ninth. The charges refused. 

Tenth. Bills of exception. 

Eleventh. Motion for new trial and motion in arrest of 
judgment. 

Twelfth. Such other pleas, motions, and orders as are made 
during the trial of the cause. 

Thirteenth. Final jadgment. 

Fourteenth. Assignment of errors, if any are filed. — 

Fifteenth. Certificate of the clerk under the seal of the 
court, which shall certify that the transcript contains a true 
copy of all the proceedings had in the cause. 

114. In preparing the transcript, the following directions 
must also be observed: It shall be written on good paper, 
on one side only, in a neat, legible hand, free from erasures 
and interlineations, leaving a margin-of sufficient width, in 
which margin the clerk shall note the name of each pro- 
ceeding, and the time of its occurring or being filed, and, at 
the left-hand lower corner, mark the number of each page. 
At the end of each paper must be copied the file-marks in- 
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dorsed thereon, and a space should be left between the record 
of each separate paper or proceeding. 

115. The transcript must be fastened at the upper end with 
tape or ribbon, and sealed over the tie with the seal of the 
court, and folded and indorsed as follows: 

“A. B., Appellant, 
vs. 
“The State, Appellee. 
«From —— County District Court, or County Court, A. D. 
18—.” 

116. The statement of facts must contain a full and com- 
plete statement of all facts in evidence on the trial of the 
cause, ineluding copies of all papers, documents, and exhibits 
adduced in evidence, also the proof of venue and identifi- 
cation of defendant. 

117. The transcript of the record, where defendant has 
been convicted of a misdemeanor, must be delivered to the 
party appealing, or his counsel, but if not applied for before 
the twentieth day before the commencement of the term of 
the Court of Appeals to which the appeal is returnable, the 
clerk shall transmit the same by mail, paying the: postage 
thereon, to the clerk of the Court of Appeals. 

118. Transcripts of the record, whore defendants have 
been convicted of a felony, shall be prepared within twenty 
days after the adjournment of the court, and sent by mail, 
post paid, to the clerk of the Court of Appeals, at the branch 
to which the appeal is returnable. But where the defendant 
or his counsgl directs the transcript to be sent to a branch of 
the court where the term is held before the term to which 
the appeal is returnable by law, the clerk shall so transmit it, 
and send with such transcript a certified copy of such order 
or direction. 

119, The clerk shall, immediately after the adjournment 
of the court at which appeals in criminal cases are taken, 
make out a certificate under his seal of office, exhibiting a 
list of all such cases where the defendant has appealed. This 
certificate shall show the style of the cause upon the docket, 
the offense of which the defendant stands convicted, the day 
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on which the judgment was rendered, and the day on which 
the appeal was taken, which list he shall transmit to the 
attorney general, at Austin. 

120. It shall be the duty of the district and county attor- 
neys to see that the judgments in criminal cases are properly 
entered by the clerks, and, when practicable, they should be 
present when the minutes are read. 


GENERAL RULEs. 

121. Any supposed violation of the rules prescribed in 
the conduct of a cause to the prejudice of a party, may be 
reserved by bill of exception, presented as a ground for new 
trial, and assigned as error by the party who may conceive 
himself aggrieved by such supposed violation. 

122. The foregoing rules shall go into effect and be of 
force in the District and County Courts of the State of Texas 
from and after the first day of March, A. D. 1878, and, from 
that date, shall be applied to each and all of the proceedings 
to which they or any of them may be applicable. 


ORDER. 


SupREME Court or TExas, 
In Sesston at Tyner, December 1, 1877. 

It is ordered by the court that the foregoing rules, “ to reg- 
ulate proceedings and expedite the dispatch of business” in 
this court, and the other courts to which they apply, made in 
the exercise of the power conferred upon this court, (section 
25, article 5,.of the Constitution of the State,) be, and the 
same are hereby adopted as rules and regulations for this 
court and said other courts; and that they go into effect and 
be observed from and after the dates therein provided. 

It is further ordered that the reporters of this court be re- 
quested to insert a copy of said rules in the forty-seventh 
volume of Texas Reports, and that there also be published 
one thousand copies thereof in pamphlet form, and that said 
rules for the district and county courts be published for at 
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least sixty days prior to the first day of March, A. D. 1878, 
in some newspaper published at Austin, Texas. 


CLERK’s OFFICE, SUPREME CouURT, 
Tyzer, December 1, 1877. 

I, R. P. Roberts, clerk of the Supreme Court at Tyler, 
hereby certify that the preceding is a correct copy of an order 
of this court in reference to rules, made this the first day of 
December, A. D. 1877. 

Witness my hand and seal of said court, at Tyler, the day 
and date above written. 

[L. 8.] R. P. Roperts, Clerk. 

41 




































FEES OF CLERKS OF THE SUPREME COURT. 


. 
By the aet of April 18, 1873, 13th Leg., p. 39, the clerks of the 
Supreme Court are allowed a fee for issuing license to practice 
law to an applicant who produces a license from a Distriet 
pO ee eee . Sieybbebenkatode® sadihiad deessis 85 00 
It is ordered that a similar fee be shows ' in ‘tie 'r cases of appli- 
cations for license to practice law in the Supreme Court, to be 
paid by the applicant, upon the issuance of the license......... 5 00 


By the act of 23d of Angust, 1876, section 4, p. 285, 15th Leg., it is 
provided that the clerks of the Supreme Court shall receive the following 
fees : 

For entering the appearance of either party, in person or by at- 


torney, to be charge debut once............. itesieenaehoeen 59 
For docketing each cause, to be charged but onee ........ piglets 50 
For filing the record in each eause...............0...6.. b Nigdic dain alan 59 
For entering each rule or motion sn tiielaedb ie alos vutcaclidg Le tiew dents 25 
For entering the order of court upon any rule or motion,‘or for 

any interlocutory judgment..........-..... Pidodtebuae ere 50 
For administering an oath or affirmation without a certificate...... 15 
For administering an oath or affirmation, and giving a certificate 

thereof with seal......... 7 ; ; 25 
For entering each continuance ........... ee eiboves fo toctitins 25 
For entering every final judgment or decree ee. See 1 6O 
For each writ issued.. ibs da wiiien uk-saselieaaeneiabundadia Widedis cleivnltusdecasopiaaseced > aaa 


For making out and transmitting the m: endiete and judgment of 
the Supreme Court to any inferior court...... ...............ce2000e 1 5D 
For making copies of any papers or records in : his office, indlading 
certificate and seal, when applied for by any person, for each 


a A re ere luticeanen 15 
For recording the opinions of the judge s, done CAC ch andes mn werda 20 
For taxing the bill of costs in each case with copy thereof...... ..... 59 


For every service not. herein provided for, such fees as may be 
allowed by the Supreme Court, not to exceed the fees herein 
allowed for services requiring a like amount of labor. 


In pursuance of the authority conferred upon the Supreme Court, by 
said act of the 15th Legislature, it is ordered by the court that the fo!- 
lowing fees be allowed the clerks of the Supreme Court at the several 
branches thereof, in addition to those prescribed in the act regulating 

( 643 ) 
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fees of officers, of the 15th Legislature, approved 23d August, 1876, see. 
4, page 285, General Laws: 


For filing briefs and other papers, proper to be filed, for which 


there is no fee prescribed in said act, each paper......... +... _ 20 
For certificate and seal in all eases in which the same may be 

necessary, and for which there is no fee prescribed in said act.. 75 
For recording sheriff’s return Upon an @XeCution.........-..ee ceeeeeee ; 75 


For copy of the opinions of this court, which are hereby required 
to be sent down with the mandates, in cases that are reversed 


and remanded, for each hundred words............... PALAUDIA 15 
For entering the submission, and for entering an order setting 

Saidie & sthmission OF 2 CASE, CACI..............00..:0cccescoccesoceseees 50 
For entering leave granted to withdraw records, or other papers 

fin @ ‘CAUREC.5....05...008. sua T ie # Pullen 63 273) ae Mae C8 Re PUR. tIAd. coos 50 


It is ordered that the foregoing items of allowance, be taxed in the 
bill of costs as other fees are against the party adjudged to pay the cost, 
except in cases wherein the services for such fees are done for other parties, 
upon application to the clerk, and in that event the said fees as allowed 
will be charged against and paid to the clerk by the party making the 
application at the time of rendering the service, 

It is ordered that the previous orders of the Supreme Court making 
allowances of fees to said clerks, in reference to services hereafter ren- 
dered by them, be and they are hereby revoked and set aside, and that 
these orders take effect from this date, 21st December, 1877. 

It is further ordered, that these orders as here made be entered upon 
the minutes of the court at each branch of the Supreme Court, subject 
to the inspection of any party interested. 


CLERK’S OFFICE SUPREME COURT, 
TYLER, December 22, 1877. 

I, R. P. Roberts, clerk of the Supreme Court at Tyler, hereby certify 
that the foregoing contains a correct copy of the orders of this court in 
reference to fees allowed to clerks of the Supreme Court. 

Witness my hand and seal of saidourt at Tyler, the day and date 
above written. 

[SEAL.] R. P. RoBerts, Clerk. 














INDEX. 


ABANDONMENT 
HOMESTEAD, 4. 
LIMITATION, 7, 9. 


ABATEMENT. 

1. The non-joinder of a joint obligor as defendant should be 
pleaded in abatement, unless it appears inthe petition that the party 
omitted is living, in which case a formal plea in abatement is un- 
necessary, as it would only be a reiteration of matter alleged by the 
plaintiff. Hough v. Hill, 148. 

2. When the non-joinder of a joint obligor as defendant is, by the 
petition, alleged to be on account of the death of such joint obligor, 
aud he is in fact iiving, the non-joinder cannot be taken advantage 
of by the defendants who are sued, except by pleading in abatement 
the fact that he is living. Jd. 


ACCOUNT. 

LIMITATION, 3. 

PRINCIPAL AND AGENT, 4. 

The fact that a balance is shown in an account and claimed in a 
snit does not make it less an open account. The term open account 
is used in contradistinction to a stated account, wherein the account 
is closed by an assent to its correctness by the party charged. Whit- 
tlesey v. Spofford, 13. 


ADMINISTRATION. 


COMMUNITY PROPERTY. HOMESTEAD, 1, 2. 
DEED OF ‘T'RUST, 1, 2, 3, 4,5. PARTNERSHIP, 1, 2, 3. 
ESTATES OF DECEDENTS. PROBATE MATTERS, 1, 2, 3, 4. 


ADMINISTRATORS. 
ESTATES OF DECEDENTS. 
Non Est FActTuUuM, 3. 


ADMINISTRATOR’S SALE. 

1. The validity of an‘order of sale of a land-certifieate, made by 
the Probate Court in 1840, did not depend on the regularity of the 
bond or a compliance with all of the regulations prescribed in the 
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ADMINISTRATOR ’S SALE—continued. 
Civil Code of Louisiana. A bona-fide purchaser was protected by 
the decree of the court, if it had jurisdiction; and a deeree of sak 
would not have been an absolute nullity, even if the court had omit 
ted toappoint an attorney to represent abseut heirs. Pleasants y. 
Dunkin, 344. 


2. On the 3d of March, 1840, the act regulating the duties of pro- 
bate courts (Hartley’s Dig., art. 995, e¢ seg.) had not yet gone into 
effect, and a conveyance then made by a judge of probate to a pur- 
chaser at an administrator’s sale, ordered by him, in which was 
recited the order of sale, the sale, and the payment of the purchase- 
money, and which was executed with witnesses, was the appropriate 
evidence of xu administrator’s sale under the laws then in force. Jd. 


ADVANCEMENTS. 
PARTITION, 3. 


AFFIDAVIY. 
NOTARY PUBLIC, 1. , 


AGENT. 
COUNTY COURT. 2, 3, 4. 


AGREEMENT. 
PARTNERSHIP, 6. 
STATUTE OF FRAUDS, 3. 


AMENDMENT. 

The original petition being upon an allowed claim, not men- 
tioning the original demand on which the claim was based, did not 
stop limitation as to the original demand as a cause of action; limi- 
tation ran against it until by amendment it was set up in the petition. 
McLane vy. Belvin, 493. 


APPEAL BOND. 

In an appeal by several parties, an appeal bond in which two or 
more of the appellants sign as the sureties is not such an appeal 
bond as is contemplated by the statute, to give this court jurisdic- 
tion of the case. Labadie vy. Dean, 90. 


APPROVED CASES. 
CASES APPROVED. 


ARCHIVE. 

LAND, 58. 

1. A translation, made by one appointed by the Governor, of an 
act or grant contained in the archives of Reynosa, Camargo, Mier, 
and Guerrero, in Mexico, and Laredo, in Texas, under the authority 
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ARCHIV E—continued. 
of the act of April 24, 1771, (Paschal’s Dig., art. 5826,) though de- 
posited in the Land office, does not constitute an archive thereof. 
State y. Cuellar, 295. 

2. Generally. it is the fact that a document is a record or archive 
of an office that makes a copy, certified to by the legal custodian 
of such record or archive, staid in the place of such original, where 
it is shown to be lost or cannot be produced. State v. Cardinas, 250. 

3. See testimony held insufficient to establish a document pro- 

duced as a copy of an original archive, of which if purports to be a 
copy. Id. 


ASSESSMENT. 

1. The amount of tax is ascertained by an assessment of the prop- 
erty of the taxpayer by the officer or tribunal, and in the manner 
prescribed by law. Until this is done, the taxpayer cannot be 
called on for the payment of the tax. George v. Dean, 73. 

2. In the assessment, the officer or tribunal is required to ascer- 
tain and make an inventory or list of the property upon which the 
tax has been levied, and to determine its value; this being done, 
the amount of tax to each taxpayer is only a matter of calcula- 
tion. Jd. 


ASSESSMENT ROLLS. 
Mere defects in the form and manner of making up the consoli- 
* dated assessment-roll, do not afford grounds for the interposition of 
a court of equity, to enjoin the collection of taxes legally levied. 
where, from the different statutes on the subject, the meaning of 
such tax-rolls can be ascertained. Labadie vy. Dean, 90. 
ASSIGNEE. 
SET-OFF, 2. 
ATTORNEY. 
TRESPASS TO TRY TITLE, 13. 
ATTORNEYS’ FEES. 

In an action for unlawfully overflowing the lands of plaintiff, in 
which defendant pleaded that the suit was wrongfully instituted, 
and brought for the purpose of vexing the defendant, his attorneys’ 
fees form no part of his right to damages, upon the jury finding 
against the plaintiff. Salado College v. Davis, 131. 

AUDITA QUERULA. 

JUDGMENT, 3. 


AUTHENTICATION. 


REGISTRATION, 3. 
Foreign judgments should be authenticated—(1,) by an exempti- 


fication under the great seal; (2,) a copy proved to be correct ; 
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AUTHENTICATION—continued. 
the certificate of an officer authorized by law, which itself must be 
properly authenticated, although, if these modes of proof be beyond 
reach, other testimony inferior in its nature might be received. But 
where there is no cause shown for not resorting to the regular mode 
of proof, it is incompetent to prove by parol the existence and pur- 
port of such record of foreign judgment. The State vy. Cardinas, 259. 


BONA-FIDE PURCHASER. 
PROBATE MATTERS, 3. 
A bona-fide purchaser may be made from an heir or from an 
administrator. Zaylor vy. Harrison, 454. 


BOUNDARY. 
GRANT, 7. 
SURVEY, 6, 8, 9, 10. 


BOUNDARY OF TEXAS. 
LAND, 34. 


BRIDGES. 
PUBLIC BRIDGES. 


BURDEN OF PROOF. 

PRINCIPAL AND AGENT, 3. 

1. Where the defendant has the affirmative of the issue on trial, 
he has the right to introduce in evidence, in rebuttal, anything 
which is in direct answer to that produced on the part of the other 
party. Markham vy. Carothers, 21. 

2. In this State, the usual practice has been that ** the party is only 
required to make a prima-facie case in opening, and may reserve 
confirmatory proof, in support of the very points made in the open- 
ing, till he finds on what points his opening case is attacked, and 
then fortify it on these points.”? Td. 


CASES APPROVED. 

MANDAMUS, 4. 

1. Seott v. Allen) 1 ‘Tex., 512; Bennett rv. Gamble, 1 'Tex., 132; 
Martin v. Rice, 16 Tex., 160; and Bryan v. Bridge, 6 Tex., 137. 
Cook v. Sparks, 28. 

2. Webb v. Mallard, 27 Tex., 82. Id. 

3. The rule for determining the north boundary of Burnett's col- 
ony, as given in Elliott rv. Mitchell, 28 Tex., 109, approved. liott 

v. Mitchell, 445. 

4. George eé al. v. Dean, supra, approved. Labadie v. Dean. 99. 

5. Bledsoe v. Titernational R. R. Co., approved. G. B. & C. N.- 
G. R. Co. v. Commissioner, 428. 

6. San Antonio v. Gould, 34 Tex., 49, approved. Giddings v. San 
Antonio, 54S. 
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CASES DISCUSSED. 
1.. Townsend v. Quinan, 36 Tex., 548, criticised and questioned. 


975 


2. Wilton v. State of Missouri, 1 Otto, 275. Higgins y. Rinker, 


381. 
3. This case distinguished from Munson v. Hallowell, 26 Tex., 478. 
Eborn vy. Zimpelman, 503. ‘ 
CATTLE. 


CONSTRUCTION, 2. 


CERTIFICATE. 
LAND CERTIFICATE. 


CHAMPERTY. 
DEED, 1. 


CHARGE OF COURT. 


EVIDENCE, 31, 32. TRESPASS TO TRY TITLE, 8. 
OVERFLOW, 1. TRUSTS AND TRUSTEES, 1, 2. 


PRINCIPAL AND AGENT, 1, 2, 3. 

1. While it is true, that a parol trust in lands must be established 
with clearness and certainty, it is questionable whether it be correct 
to indicate that certainty of proof as ** meaning that the trust should 
be established with clearness, beyond a reasonable doubt.”? Mark- 
ham vy. Carothers, 21. , 

2. It is error to charge upon an issue not made by the pleadings. 
(See instance of such error.) Jd. 

3. Plaintiff brought suit for the rescission of a trade made with 
defendant, in which he conveyed to defendant a tract of land fora 
stock of cattle. He alleged that he had been deceived by the fraud- 
ulent representations of defendant, and specified facts which, if 
true, constituted the fraud charged ; among others, that the defeud- 
ant did not have the number and quality of cattle which he repre- 
sented himself to be the owner of, and which he sold to plaintiif, 
On the trial, the court gave the following charge: ‘** Before you can 
find for plaintiff, he must satisfy your minds, beyond a reasonable 
and well-founded doubt, that the defendant did not have the num- 
ber and quality of cattle upon the range that the defendant sold 
him. It devolves on the plaintiff to make the proof to satisfy your 
minds that the defendant did not have the stock that he represented 
and sold to plaintiff; and not until the plaintiff shows conclusively, 
by evidence, that the defendant deceived aud defrauded him, can the 
defendant be called upon to introduce any evidence at all:’ LHeld, 
The rule of evidence, announced in the charge, was erroneous, not 
applicable to this or any other civil cause, and was calculated to 
mislead the jury. Sparks v. Dawson, 138. 

4, The following charge was asked: ‘A preponderance of testi- 
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CHARGE OF COURT—continued. 
mony is all that is required in civil causes; and while fraud cannot 
be presumed, it is proven as any other fact :’ Held— 

1. The expression so often used in the argument, and in 
charges and otherwise, ‘**frand cannot be presumed, but must 
be proved,”’ should never be contained in a charge given toa 
jury, because it is not true without a qualification, which a jury 
is not capable of supplying. 

2. The facts which are alleged as constituting frand require 
no other or different proof to establish them than that which is 
necessary to constitute a cause of action or defense in any other 
civil cause; nor is there anything in them which should require 
any stronger conviction in the minds of the jury, of their having 
been established by the evidence, than that which is required to 
maintain or defend any other cause of action in civil suits. Td. 

5. The following charge was given to a jury: ** The witness, who 
swears positively that a certain state of facts is true, is entitled to 
more weight than half a dozen others who cannot swear positively, 
but who testify that they do not believe them to be true :” Held, 
That it was a charge upon the weight of evidence, and prohibited 
by statute ; (Paschal’s Dig., art. 1464;) that it was an unnecessary 
and improper interference with the province of the jury—a gratuit- 
ous aid tendered to them, and should never appear in the charge of 
acourt. Id. 


CITATION. 
PROBATE MATTERS, 8. 


CLERK OF COURT. 
1. If the clerk of a court, whether through a mistaken conception 
‘of his duty, or the willful disregard of the rights of a party to a suit, 
refuses to issue any writ or process to which such party is entitled, 
he may be compelled to do so by motion in the case in which such 
writ or process should have been issued. Moore y. Muse, 210. 

2. The same remedy exists to compel the discharge of any official 
duty which the clerk may neglect or refuse to discharge, to the 
injury of a party litigant. A proeeeding by motion is the most 
economical and prompt means of redress to which the injured party 
“an have recourse, and is the most effective means of invoking the 
punitory power of the court over its derelict and recusant officers. Jd. 

3. The party injured by a neglect of ministerial duty by the clerk, 
may also maintain an action for damages thereby sustained; or he 
may, by a suit in the nature of a mandamus, compel the officer to 
perform the neglected duty, If the latter remedy be resorted to, 
the clerk is a necessary party, aud often the only proper party, 
against whom it shuuld be invoked; and though he may have no 
personal interest in the performance of the act sought to be enforeed 
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CLERK OF COURT— continued. 
by mandamus, his right of appeal from the judgment rendered 
against him exists. Jd. 

4. A clerk who issues a writ of supersedeas in a cause pending in 
error in the Supreme Court, in which the writ-of-error bond was 
executed for a sum which was not equal to double the value or 
amount of the judgment, order, or decree upon which the writ of 
error Was obtained, acts in plain violation of a positive command 
laid upon him by the statute, and may be compelled, by mandamus, 
to issue the proper process to enforce the judgment from which the 
writ of error was prosecuted, Id. 


CLAIMS AGAINS!T AN ESTATE. 
ESTATES OF DECEDENTS. 


CLERK OF SUPREME COURT. 
Costs. 


FEES. 


COLONIZA'TION LAWS. 
LAND. 


COLONY GRANT. 
LAND GRANT. 
» A grant situated on or near the line of Burnett’s colony, aud 
issued by George Antonio Nixon, commissioner for said colony, and 
outside its limits, as ascertained by measurement,—the boundary 
lines never having been determined,—would not, on that account, 
be void for want of power in the commissioner to extend the title. 
Elliott y. Mitchell, 445. 


COLOR OF TITLE. 
LIMITATION, 6. 


COMMISSIONER OF LAND OFFICE. 

In the issuance of certificates to railroads, the Commissioner of 
the General Land Office is as much beyond judicial control as the 
Comptroller in the issuance of bonds, or the Governor in the dis- 
charge of any of his official duties. G. B. & C. N.-G. R. W. Co. v. 
Gross, 428, 


COMMUNITY PROPERTY. 
HIOMESTEAD, 3, 4. 
In 1858 L sold to D, lots, which were the community property of 
L and his wife, who was then living. D paid part of the purchase- 
money, and received a bond for title, to be made when the rest was 
paid. After the death of L’s wife, D, who had gone into pessession, ¢ 
sold to W, to whom he assigned the bond for title. W gave his note 
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COMMUNITY PROPERT Y—continued. 
to L for the amount of purchase-money unpaid, and D’s note was 
delivered up and canceled. Afterwards, in 1863, W paid the pur- 
chase-money, in Confederate treasury notes. to L, who, a few days 
before, had deposited in the county clerk’s office an unsigned in- 
, ventory and appraisement of community property, which was ap- 
proved and recorded. Ina suit by the heirs of L's wife against W, 
to recover half the property, or its equivalent, as their interest in the 
estate of their mother: Held— 

1. While the inventory and appraisement may not have been 
full, yet, from the facts above stated, in connection with the fact 
that it was indorsed as having been sworn to, by the clerk, and 
was indorsed, ‘‘ approved, and ordered to be recorded,”’ by the 
Chief Justice, it may be inferred that it was returned into court 
by L, as an inventory and appraisemeut of the community prop- 
erty, aud that it was reecoynized by the Chief Justice as done 
by him in compliance with the statute. (Paschal’s Dig., art. 
4648.) 

2. Even if L had not filed an inventory and appraisement, 
still, having sold the lots in the lifetime of his wife, and given a 
bond for title, and having received part of the purchase-money 
and a note for the balance. he had the right, after the death of 
his wife, to execute a deed in pursuance of his obligation in the 
bond, and receive the payment of the note executed to him for 
the rest of the purchase-money. 

3. The note being payable to L, he could have collected it by 
a suit at law, and had the land sold in discharge of it. 

4. There is nothing in our laws which requires a debtor, under 
such circumstances, to suffer himself to be sued to interpose a 
defense to the note, and maintain an expensive and uncertain 
litigation, in order to protect the possible rights of the children 
of the marriage, against the possible waste of the community 
effects by the surviving parent. 

5. A rule which would require the maker of a note to act 
after its maturity, and before payment, with reference to the 
equitable rights attaching to it in the hands of every one who 
may have had it by assignment, would be destructive of the 
negotiability of such instruments, 

6. The fact that the payment of the note was in Confederate 
States treasury notes did not prevent it from being a valid pay- 
ment when made. Long v. Walker, 173. 

COMPARISON OF HANDWRITING. 
EVIDENCE, 22. 
COMPTROLLER OF THE STATE. 
The District Court has no power over the Comptroller in the dis- 
‘ charge of the duty imposed on him, as one of the heads of depart- 
ments, under the Constitution. Chalk vy. Darden, 438. 
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CONFEDERATE MONEY. 


1. The fact that a payment of a note was in Confederate States 
treasury notes, did not prevent it from being a valid payment when 
made. Long v. Walker, 173. 

2. A co-surety, who discharged a judgment by paying it in Con- 
federate money, can maintain an action for contribution against the 
other surety. Edmonds v. Sheahan, 443. 

3. The value of the Confederate money, at the payment, with 
interest, Was the amount which such payment would entitle plaintiff 
to recover; not the amount of the judgment discharged. Id. 


CONSTITUTIONAL LAW. 








CONSTRUCTION, 3, 4, 5, 6, 7, 9, 10. 

SHERIFF, 1. 

TAXES, 8, 9, 10, 11, 13, 16, 17. 

1, “She act approved March 18, 1873, ** to set apart one-half of the 
public domain for the support and maintenance of public schools,”’ 
was evidently passed in anticipation of the adoption of the amend- 
metit to the Constitution allowing land donations to railroads, and 
it was competent in the Legislature to so enact; it is therefore 
constitutional. G. B. & C. N.-G. R. W. Co. v. Gross, 428. 

2. It is competent for the Legislature to repeab a pension law. 
Such repeal is not retroactive or retrospective legislation; it how- 
ever has the effect of revoking the grant of pension as to all claims 
save where an interest had been perfected in the claimant. Chalk 
v. Darden, 438. 

3. The absolute repeal of such law left unfinished applications 
without any tribunal to pass upon them. Id. 

4. The act of Leyislature, approved September 5, 1850, entitled 
**An act to incorporate the San Antonio and Mexican Gulf Railroad,”’ 
is unconstitutional, in so far as in its 12th section it provides that 
the city of San Antonio, and the towns upon the line, and at the 
terminus of the road on the Gulf, may issue bonds to aid in the con- 
struction of said railroad, because it embraces a distinct object not 
expressed in the title to the act. Giddings v. San Antonio, 548. 

5. The authority sought to be given in the 12th section of said act, 
upon certain cities named, (to issue bonds, &c.,) is not included in 
the caption of said act, and therefore conflicts with section 24, 
article 5, of the Constitution, prescribing that ‘* every law enacted 
by the Legislature shall embrace but one cbject, and that shall be 
expressed in its title.’ Id. 

6. History and discussion of the said section 24, article 5, of the 
Constitution of 1845. Id. 

7. This article of the Constitution is mandatory. While this 
has been regarded as the settled rule of construction, in this State, 
in its application the most liberal construction has been given, to 
make the whole law constitutional, Where the part objected to as 
infringing this provision of the Constitution could be considered as 
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CONSTITUTIONAL LAW—countinued. 


appropriately connected with, or subsidiary to, the main object of 
the act, as expressed in its title. Jd. 

8. City of San Antonio v. Gould, 34 Tex., 49, approved. Td. 

9. A petition, seeking to recover on bonds and interest thereon, 
issued by the city of San Antonio, under the 12th section of the said 
act of September 5, 1859, is subject to demurrer; and the action of 
the court below, sustaining such demurrer and dismissing the suit, 
is affirmed. Jd. 

10. Where there is no express constitutional restriction against 
the passage of local laws, the courts cannot hold such laws void for 
want of constitutional power to enact them. ‘The authority to enact 
laws strictly local implies the same authority to make local excep- 
tions to a general law. Beyman v. Black, 558. 

Il. **An act to encourage stock-raising and for the protection of 
stock-raisers,*’ approved 23d Mareh, 1874, is not unconstitutional on 
account of its operation being suspended as to a large number of 
counties, Id. 

12. It is the obvions intent of the law, under which this suit was 
instituted, to benefit the parties interested, by a confirmation of 
grants, either perfected or commenced and progressed with to an 
extent that would reasonably have insured its consummation, had 
there been no change of government. The State y. Cardinas, 251. 

13. Such confirmation is not obnoxious to the Constitution of the 
State, (of 1869,) providing that ‘* the Legislature shall not hereafter 
grant lands to any person or persons, nor shall any certificates of 
land be sold at the General Land Office, except to actual settlers 
upon the same, and on lots not execeding 160 acres.*’ (Const. of 
1869, art. 10, see. 6.) Td. 

14. The forfeiture provided for in sections 27 and 43 of said act 
is not strictly a forfeiture. The act assumes that the party from 
whom the cattle seized were taken was not the owner, and protects 
the absent and unknown owner, by providing for sale, and that 
the proceeds of the sale be held for him a limited time. Beyman 
v. Black, 558. 

15. Due process of law,in each particular case, means such an 
exertion of the powers of government as the settled maxims of law 
permit and sanction, and under,such safeguards for the protection 
of individual rights as these maxims prescribe for the class of cases 
to which the one in question belongs. Td. 


CONSTRUCTION. 


REPEAL. 

1. The sale of land on a stream, with mill privileges, with a pro- 
hibition to raise the water beyond a stipnlated point, is not a guar- 
anty of any quantity of water or of sufficieney of water-power for 
any particular use in machinery. The right to use the stream for 
mill purposes is restricted by the limit to the height of the dam, im- 
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CONSTRUCTION—continued. 
plied in the inhibition against the overflow beyond the specified 
point. Salado College v. Davis, 131. 

2. In a bill of sale of cattle on the range, the vendor stated that 
he had sold ‘seven hundred and fifty-two cattle, according to his 
books.’? This must be construed to mean that he had sold his stock 
of cattle on the range, corresponding to the stock represented in the 
stock-book, and not seven hundred and fifty-two head of cattle. 
Sparks v. Pewson, 138. 

3. See discussion of rules for construction of statutes. G. B. & 
C. N.-G. R. W., Co. V. Gross, 428. 

t. When the language of a legislative act is susceptible of two 
constructions, one in accordance with and the other in violation of 
the Constitution, it is presumed that the Legislature intended to use 
the language in the sense consistent with the Constitution, Jd. 

5. There is no rule forbidding legislation looking to the contin- 
gency of a constitutional change, at least when the consummation 
of that change rests with the Legislature alone. Jd. 

6. The act of 18th March, 1873, is beyond question constitutional 
in its main object, in setting apart one-half the public domain to 
the support of public schools; and should that part of it touching 
‘*lands hereafter granted *’ be disregarded, the part remaining is 
complete in itself, and operates on all certificates thereafter issued, 
and continues the system of alternate surveys, and setting apart to 
the purposes of the act such even sections. Jd. 

7. The general law providing for the alternate sections applies to 
future donations of public lands, unless in such grant it be expressly 
negatived. Id. 


CONSTRUCTION OF STATUTES. 
CONSTRUCTION, 3, 4. 5, 6, 7. 


CONTRACT. 


CONSTRUCTION, 1, 2. PAROL EVIDENCE. 
EVIDENCE, 29. PRINCIPAL AND AGENT, 1, 2. 3. 
INSURANCE. STATUTE OF FRAUDS, 4. 


LOCATIVE INTEREST, 1. 

1. Where written instrements form part of a more comprehensive 
transaction, the terms of which are not attempted to be expressed 
in writing, parol testimony as to such parts of the transaction as 
were not reduced to writing is admissible. Thomas v. Hammond, 
42. : 

2. A parol agreement, by which the purehase-money notes were 
to be deposited with an attorney, and from the proceeds of such notes 
outstanding liens against the land deeded to the maker of the notes 
were to be taken up and discharged, may be shown, in defense of 
an action upon such notes. Such an agreement is so far distinet 
from and collateral to that part of the contract reduced to writing 
as to allow of its establishment by parol evidence. Id. 
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CONTRACT—continued. 
3. **That the consideration of a draft was cotton which the 
drawer exported for the payer, under a contract with the Texas 
Military Board, in 1864, for the introduction of military stores, &c., 
, into Texas, and that plaintiff delivered said cotton with full knowl- 
edge of the illegal business in which the drawer was engaged and 
with intent to advance the purpose thereof,’ is a good defense in a 
suit upon such draft brought by the payee and holder. Alexander 

v. Lewis, 481. 


CONTRIBUTION. 
CONFEDERATE MONEY, 1. 
PARTNERSHIP, 2. 


CONVEYANCE. 

DEED OF TRUST. 

PROBATE MATTERS, 4. 

E executed a written instrument to C & C. in which he declared 
that he did thereby “‘sell, transfer, convey, and assign’? toC & Ca 
tract of land (describing it) for one hundred dollars then paid, and 
in which it was recited that C & C had bound themselves to pay the 
further sum of cight hundred dollars, provided C & C should * gain 
said land’? from parties in possession, to be paid on the day they 
should gain it. by suit or compromise. It further stipulated that the 
deferred payment should constitute a lien on the land, the one hun- 
dred dollars paid to be lost if C & C failed to gain the land, and the 
instrument to be ** null and void” if they failed to gain it. The in- 
strument concluded with a warranty of title from E toC & C. On 
the question as to whether the instrument was admissible in evidence 
as a deed in trespass to try title: Held— 

1. The instrument was not liable to the objection that it failed 
to vest in C & C such legal or equitable title as E could convey ; 
whether technically a deed or not, the evident purpose from 
the instrument was to convey E’s interest in the land uncon- 
ditionally. 

2. It cannot be maintained, without running counter to the 
former decisions of this court, that it was champertous. 

3. Although at common law no interest could be conveyed by 
deed unless the grantor was in actual or constructive possession, 
still it is an admitted principle in this State that the adverse 
possession of land in no way hinders or precludes its sale and 
conveyance by the owner, though he may have been ousted 
from the possession. 

4. The fact that parties to a conveyance agree to substitute, 
in place of a general warranty of title, a special covenant for a 
deduction of the amount to be paid for the land by the vendee, 
in cause he should be unable to get possession of it, either by 
compromise or suit, will not avoid the title, or show of itself that 
the contract is void for champerty. Campbell v. Everts, 102. 
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COSTS. 
CLERK OF SUPREME COURT. 


COUNTY COURT. 

1. In determining whether a particular ferry shall be established 
or maintained, the County Court should act with reference to the 
public interest ; and when the Legislature had granted the privilege 
of having a pontoon bridge, it was in the discretion of the County 
Court to determine that the public good did not require a ferry at 
or near the same place. Hudson vy. Cuero L. & E. Co., 56. 

2. Paschal’s Dig., art. 1052, provides: ** The County Court may, 
by an order to be entered on the minutes of the said court, appoint 
a commissioner to sell and dispose of any real estate of the county at 
public auction,”? &e. Although this statute is permissive in its 
terms, yet it is the only mode expressly pointed out in the general 
laws of the State by which the County Court can Wivest the county 
of its title to real estate. Ferguson vy. Halsell, 421. 

3. The County Court, being the agent of the county, must con- 
form to the mode prescribed, for its action in the exercise of the 
powers confided to it. Jd. 

4. Therefore a sale of real estate made otherwise would confer no 
title. A deed executed to a party to satisfy a claim against the 
county by the district clerk, by order of the County Court, would 
not pass title to such land. Jd. 


COUNTY TAX. 

1. The validity of a tax to meet the interest and provide a sinking 
fund for the payment of the bonds issued by Galveston county, by 
authority of the act of the Legislature, November 29, 1871, depends 
upon the authority of the county to make the levy—not upon the 
fact that it is conferred in the act authorizing the issuance of the 
bonds, rather than by some other statute. George v. Dean, 73. 

2. Where the order of court, imposing the tax within its authority, 
states the amount and character of the tax and of the property upon 
which it is levied, such order is sufficient. Labadie vy. Dean, 90. 

3. A county poll-tax, levied by the act of the Legislature, does not 
require an order of the County Court, levying it, to authorize its col- 
lection. Id. 


COURT. 

1. When a court is organized and opened for a regular term, the 
term continues until it is ended by order of final adjournment, or 
uutil the expiration of the time fixed by law for its continuance. 
Labadie v. Dean, 90. 

2. The sessions or sittings of the court during the term are en- 
tirely within the control of the court; its orders in respect thereto 
are intended for its own convenience and the convenience of parties 
interested in its proceedings. Id. 

42 
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CREDITORS. 
PARTNERSHIP, 1, 2, 3. 
PURCHASER, 4. 
TITLE-BOND, 1. 


DAMAGES. 

LOCATIVE INTEREST, 1. 

MEASURE OF DAMAGES. 

1. In an action for the recovery of damages foran alleged trespass 
on property, the unlawful conversion of the property by the defend- 
ant was proved; but there was no evidence of its value. The jury 
estimated its value from their judgement alone, and returned a ver- 
dict accordingly : Held, That this was error; the evidence must 
furnish the standard for the value of the property converted. Moor- 
ing v. Campbell, 37. 

2. In an action for unlawfully overflowing the lands of plaintiff, 
in which defendant pleaded that the suit was wrongfully instituted, 
and brought for the purpose of vexing the defendant, his attorneys’ 
fees form no part of his right to damages, upon the jury finding 
against the plaintiff. Salado College vy. Davis, 131. 

3. Nor do losses resulting from a failure in defendant to sell his 
land, oceasioned by the unsuccessful suit to abate his use of water 
privileges, form any part of the damages for which relief is given 
Id. 

4. An act which does not amount to a legal injury cannot be 
actionable because it is done with a bad intent. Jd. 


DECREE. 

TRESPASS TO TRY TITLE,’6. 

In trespass to try title, the defendant, under whom the plaintiff 
claimed in right of a conveyance from him to her deceased husband, 
pleaded specially, after the plea of not guilty, that the deed under 
which plaintiff claimed was made in consideration of an undertaking 
by plaintiff's deceased husband to support defendant and his wiie 
during their lives; that after the death of plaintiff’s husband, the 
deed, which had never been delivered, was fraudulently taken by 
plaintiff; that, for the purpose of canceling the transaction, the 
defendant bad reconveyed to plaintiff’s child another tract of land, 
which plaintiff’s intestate had conveyed in part consideration for the 
land sued for, and defendant prayed that the conveyance to plaintiff 
of the land sued for be declared null and void. Upon special issues 
submitted to the jury, a verdict was returned and a decree rendered 
deelaring the land bound for the support of defendant and his wife, 
and allowing for that purpose a specific sum, which, if not paid from 
the rental of the land, a sufficient amount of the land should be sold 
to produce the same: Held— 

1. That the pleadings did not authorize such a decree. 
2. That, under the pleadings, no decree could be rendered to 
enforce a trust running with the land. Dean y. Lyons, 18. 
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DECLARATIONS. 

1. In an action for trespass upon the grounds of a corporation, the 
acts and declarations of the individual members of the board of 
trustees, not authorized by such board, are inadmissible against 
the plaintiff. Salado College y. Davis, 131. 

2. So declarations limiting a deed exeented by the president of a 
board of trustees, made at the time of its execution. and limiting 
the meaning of the words of the deed. Td. 


DEED. 

LIMITATION, 11, 12, 13. 

PURCHASER, 1. 

1. E executed a written instrument to C & C,in which he declared 
that he did thereby **sell, transfer, convey, and assign’? toC & Ca 
tract of Jand (describing it) for one hundred dollars then paid, and 
in which it was recited that C & C had bound themselves to pay the 
further sum of eight liundred dollars, provided C & C should * gain 
said Jand’’ from parties in possession, to be paid on the day they 
should gain it, by suit or compromise. It further stipulated that the 
deferred payment should constitute a lien on the land, the one hun- 
dred. dollars paid to be lost if C & C failed to gain the land, and the 
instrument to be “null and void” if they failed to gain it. The 
instrument concluded with a warranty of title from E to C & C. 
On the question as to~vhether the instrument was admissible in 
evidence as a deed in trespass to try title: Held— 

1. The instrument was not liable to the objection that it failed 
to vest in C & C such legal or equitable title as E could convey; 
whether technically a deed or not, the evident purpose from 
the instrument was to convey E’s interest in the land uncon- 
ditionally. 

2. It cannot be maintained, without running counter ta the 
former decisions of this court, that it was champertous. 

3. Although at common law no interest could be conveyed by 
deed unless the grantor was in actual or constructive possession, 
still it is an admitted principle in this State that the adverse 
possession of land in no way hinders or precludes its sale and 
conveyance by the owner, though he may have been ousted 
from the possession, 

4, The fact that parties to a conveyance agree to substitute, in 
place of a general warranty of title, a special covenant fora 
deduction of the amount to be paid for the land by the vendee, 
in case he should be unable to get possession of it, either by 
compromise or suit, will not avoid the title, or show of itself 
that the contract is void for champerty. Campbell vy, Everts, 102. 

2. The absence of a covenant of warranty does not constitute a 
conveyance a quit-claim, Taylor vy. Harrison, 454, 
3. Rogers v. Burchard, 34 ‘Vex., 453, discussed and limited. Jd. 
4, To ascertain whether a deed be a quit-claim merely, all the 
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DEED—continued. 
facts may be looked to, to show whether the deed be a release of 
claim to or a conveyance of the land, &e. Td. 
5. Ifa grantor has power to sell, and sells, his act will pass title, 
whether he refers tothe power or not. His act would pass his own 
and the interest of his principal. Hough v. Hill, 148. 


DEED OF TRUST. 

HOMESTEAD, 1, 2. 

1. It is now finally and definitely settied by this court, that a deed 
of trust to secure the payment of a debt does not operate as an ab- 
solute transfer of the property, on which it is executed, to the trustee, 
upon the trust mentioned in the deed, defeasible upon the conditions 
therein stipulated; but that such instrument is, in legal effect, a 
mere mortgage, with a power to sell. McLane yv. Paschal, 365. 

2. Though the death of the party, by whom a trust-deed is exe- 
cuted, does not revoke the power to seil, yet its exercise by the 
trustee would be inconsistent with our statutes governing the settle- 
ment of estates of deceased persons; and whatever rights are se- 
cured to a creditor by such a deed, they can only be enforced after 
the death ef the debtor, through the courts. Jd. 

3. A deed of trust, upon the death of the party by whom it was 
executed, only secures the creditor, for whose benefit it was made, 
priority over such claims against the debtor’s estate, as by the stat- 
ute it is entitled to in the due course of administration. Jd. 

4. A specific lien on property, (except a lien for purchase-money, ) 
created in the lifetime of the decedent, cannot be discharged out of 
the assets of the estate until the expenses of the last sickness, the 
expenses of administration that are incurred in the management and 
preservation of the estate, as well as the allowances authorized to 
be made to the widow and children in lieu of homestead and other 
property exempt from forced sale, have been satisfied. Jd. 

5. Since the execution of a trust created by trust-deed can only 
be enforced through the medium of the court, it follows that a sale 
thus effected would be a forced sale; and if the property conveyed 
by the trust-deed is a homestead, the Constitution prohibits it from 
being thus sold. From this, it results, that if the wife joined in the 
trust-deed to the homestead during her husband’s life, and his estat: 
should be insolvent, she is relieved, after his death, from: a contract 
binding on her while her husband lived, and takes an absolute title 
to the homestead, notwithstanding the former unsatisfied incum- 
brance. Id. 


DEMURRER. 

PLEADING. 

A petition, seeking to recover on bonds and interest thereon, 
issued by the city of San Antonio, under the 12th section of the said 
act of September 5, 1850, is subject to demurrer; and the action of 
the court below, sustaining such demurrer and dismissing the snit, is 
affirmed. Giddings v. San Antonio, 548. 
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DEPOSITIONS. 
EVIDENCE, 21. ° 
1. It seems that a commissioner, appointed by the District Court, 
by consent of parties, and required to take the testimony in Eng- 
lish, may be his own interpreter, and reduce answers, given him in 
a foreign language, to English, and so certify such answers. The 
State v. Cardinas, 251. 
. 2. The District Courts have not the power to appoint, to take 
depositions, any one not authorized by the general laws of the State 
totake them. Id. 


DESCRIPTION, 

LAND, 22. 

The description in a charter to erect a bridge “at the town of 
Clinton,” is sufficiently answered where a public ferry had existed 
at the point in question for more than thirty years, generally known 
and spoken of as the ferry on the Guadalupe river, at the town of 
Clinton, (although not within the limits of the town,) where the 
travel to and from Clinton was accustomed to cross the river. Hud- 
son vy. Cuero L. & E. Co., 56. 


DISCLAIMER. 

A defendant sued for land, who disclaims, when there is no fur- 
ther controversy as to him, is not thereafter such a party in subse- 
quent proceedings between the plaintiff and an intervenor claiming 
the land, that he would be prohibited from testifying to the trans- 
actions with plaintiff's intestate, under Paschal’s Dig., 6826, 6827, 
allowing parties to testify, &«. Markham v. Carothers, 21. 


DIVORCE. 

1. The general doctrine applicable to suits for divorcee, that 
recrimination is a valid defense, though the divorce is sought on 
other grounds than adultery, is a doctrine that rests in the clearest 
reason and in exact justice. ‘This is clearly so, when the recrim- 
inatory fact is of the like character as the act of. the defendant, for 
which the divoree is sought, or was induced or occasioned by the 
act or conduct of the plaintiff, and was in retaliation on account of 
it. This rule would not apply, if the aet claimed by the defendant 
to have been done in retaliation was so grossly in excess of the 
provocation that it could not be said to have been caused by it. Hale 
v. Hale, 336. 

2. To entitle the plaintiff to a divoree, it is not sufficient that the 
evidence shows him to be less in fault than defendant. He has no 
cause to complain, or right to be relieved from the obligation, of the 
matrimonial contract, which he has violated in like manner as 
the defendant. Jd. 

3. When the evidence, in a suit for divorcee, shows that the dif- 
ference between the conduct of the plaintiff and defendant is merely 
a slight difference in the degree of guilt, the court will not interfere 
by granting a divorce, Id. 
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DRAFT. 
CONTRACT, 3. 


DUE COURSE OF LAW. 
STATUTES CONSTRUED, 22, 24. 


DUPLICATE ORIGINAL. 
PURCHASER, 1. 


EQUITY. 

EXECUTOR, 3, 4, 5. LAND, 1, 7. 

FacrT CASES, 1. PARTNERSHIP, 1, 2, 3. 

1. When a joint ereditor has to resort to equity to reach the 
estate of the survivor, a court of equity will seek to secure equality 
amongst the creditors. But equity does not interfere with legal 
rights, even for the purpose of producing equality. Higgins v. 
Rector, 361. 

2. Where there is no partnership fund, and no solvent partner, 

the separate creditor is entitled to no preference, even when the 
assets are equitable. Jd. 


ESTATES OF DECEDEN'TS. 


DEED OF TRUST, 1, 2, 3, 4, é Non Est Factum, 3. 


~t 


EXECUTOR. PARTITION, 1, 2, 3, 4, 5. 
GUARDIAN AND WARD, 1, PARTNERSHIP, 7. 

2,5. PROBATE MATTERS, 1, 2, 3, 4, 5, 
HOMESTEAD, 3, 4. a 
LAND, 1, 2, 3, 4, 5 TRESPASS TO TRY TITLE, 8, 13. 


1. Whatever difficulty the Supreme Court, as now constituted, 
might have had in arriving at the conclusion that, under the probate 
act of 1870, the surviving widow was entitled to an allowance in lien 
of a homestead; and also in lieu of sueh personal property exempt 
by law from forced sale as her husband did not leave her at the time 
of his death; and that so much of the property as was necessary to 
inake good these allowances was not subject to administration—that 
doctrine having been announced by the former incumbeiuts of the 
supreme bench (Terry v. ‘Terry, 39 Tex., 313)—the fact that such 
construction has been followed throughout the State, constitutes a 
sufficient reason for regarding the question as settled. Mayman v. 
Reviere, 357. 

2. In April, 1859, I. P. and his wife, M. P., exeeuted a deed of 
trust, to secure the payment of a debt, on property within the limits 
of the city of San Antonio, described as follows: ** Being the entire 
homestead of the said I. P. and M. P., and ineluding about seven 
acres under a plank and paling inclosure, and being separated from 
the convent grouuds, on the south, by a street, and bounded on the 
east by a street, and running between the land herein conveyed and 
the said convent grounds and the garden on the river, of the said IL. 
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continued. 





ESTATES OF DECEDENTS 
P.and M. P.” M. P., after the death of her husband, applied to 
the court to have “the property mentioned in the inventory as the 
homestead—to wit, blocks 27 and 31, in upper San Antonio—set aside 
to the use of the widow,” which, thongh resisted by the trustee, was 
done by order of the court, there being no evidence what particular 
property was oecupied as a homestead when the order was made : 
Held— 

1, When a party seeks to withdraw from the hands of the ad- 
ministrator, and the coutrol of the court, a part of the property 
of an estate, it should be made to appear, from the inventory, 
or otherwise, not only that the party for whom the order is 
asked is entitled to it, but the administrator, as the general 
representative of the estate, should be made a party. 

2. The extent and boundaries of the homestead should have 
been more definitely shown than was done in the application ; 
and the faet that the property claimed was, in trath, the home- 
stead, should have been established. 

3. The fact that a piece of ground was designated in the trust- 
deed as a garden, does not raise the necessary inference that it 
Was a part of the homestead. 

4. The court erred in setting aside, as part of the homestead, 
the lot of ground designated as a garden. McLane v. Paschal, 
365. 

3. Ina suit brought by B against C for a tract of land conveyed 
to B by the heirs of J F, whose husband after her death had con- 
veyed the same land, which was community property, to C, the 
court was asked to instruct the jury as follows: ‘** If the jury believe 
from the evidence that the heirs of J F received the benefit of the 
consideration paid by C to their father for the land to raise means 
for the support of his children, (the said heirs,) then the sale from 
the father conferred a good title to the whole of said land, subject 
only to the rights of those who may have subsequently bonght from 
the father without notice of C’s claim,’’—this instruction was re- 
fused: Held— 

1. Without deciding that there might not be such an equitable 
case made as would, under peeuliar circumstances, justify such 
a rule, the instruction asked did not contain the correct rule of 
law by which to determine the rights of heirs to the mother’s 
estate left in the hands of their father. 

2. Such a rule would place the father in the position of a 
guardian without the control of the courts in the disposition of 
an estate belonging to the heirs. Littleton v. Giddings, 109. 

4, The allowance by the Probate Court of a claim against an es- 
tate in the hands of executors. with power under the will to admin- 
ister, &e., is without jurisdiction, and void as against the estate. 
McLane v. Belvin, 493. 

5. The original petition being upon an allowed claim, not mention- 
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ESTATES OF DECEDENTS—continued. 
ing the original demand on which the claim was based, did not stop 
limitation as to the original demand as a cause of action; limitation 
ran against it until by amendment it was set up in the petition. Id. 


ESTOPPEL. 


EXECUTOR, 5. 

Fact CASEs, 1. 

LIMITATION, 12. 

When an officer has collected taxes for the State, under color of 
legal authority, or under pretense that he is authorized to do so, 
he will not be heard to céntrovert the validity of the law or author- 
ity under which he has acted, or dispute the right of the State to the 
money thus coming into his hands. Morris v. The State, 583. 


EVIDENCE, 
DECLARATIONS. 
DEPOSITIONS, 1, 
DISCLAIMER, 1. 
DIVORCE. 
GRANT, 6. 
LAND, 41, 49, 51, 52, 53, 57,58. STATUTE OF FRAUDS, 5. 
MORTGAGE, 1. 

1. The fact that deeds forming part of the plaintiffs chain of title, 
in an action of trespass to try title, may have been admitted im- 
properly, over objection to their acknowledgment, &c., when the 
judgment was for defendants, is no ground for affirming the judg- 
ment against plaintiff; having the right, upon the objections being 
sustained, to prove their execution, he should be allowed the oppor- 
tunity to do so. 

2. Where a deed has been admitted by the court, and there is no 
evidence putting its validity in issue, it is error-for the court to sub- 
mit the validity of such deed to the jury. Id. 

3. If a grantor has power to sell, and sells, his act will pass title, 
whether he refers to the power or not. His act would pass his own 
and the interest of his principal. Jd. 

4, When non est factum is pleaded to a note for which a recovery 
is sought, the plaintiff is not restricted by the plea or the practice of 
the courts toa particular order for the introduction of the testimony, 
on which he relies to prove the execution of the note. If the plain- 
tiff proves all the facts necessary to make out his case, the defendant 
cannot complain of the order in which the evidence is presented to 
the jury, unless it can be shown that the order in which it was in- 
troduced tended to mislead and embarrass the jury. Davis y. Wil- 


lis, 154. 


5. A copy of a copy is not admissible in evidence, nor is a copy 
made and duly authenticated by an alcalde in 1828, of a title of 
land exhibited to him and not forming part of the archives of his 
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NON Est Factuyw, 2. 

a, PAROL EVIDENCE. 
PARTITION, 4, 5. 
PARTNERSHIP, 5, 6. 
PROBATE MATTERS, 2, 4. 


TRUSTS AND ‘Il'RUSTEES, 1, 2. 


Hough v. Hill, 148. 
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EVIDENCE—continued. 
office, entitled to any standing as evidence. The State v. Cardinas, 
250. 

6. Generally, it is the fact that a document is a record or archive 
of an office that makes a copy, certified to by the legal custodian of 
such record or archive, stand in the place of such original, where it 
is shown to be lost or cannot be produced. Jd. 

7. See testimony held insufficient to establish a document pro- 
duced as a copy of an original archive, of which it purports to be a 
copy. Id. 

8. It is not competent to prove a record still in existence, by oral 
testimony, as a means of establishing a title of record, in lieu of the 
ordinary mode of proving records. Id. 

9. Alrinstrument certified to by the officer of a foreign govern- 
ment, which purports to give extracts taken from the archives of his 
office, and which also contains, in the language of the officer, descrip- 
tive recitals of other matters, which he alleges are contained in said 
archives, cannot be used as evidence when the recitals in the instru- 
ment to which the certificate is attached are necessary to make in- 
telligible the extracts from the archives. The State v. Cuellar, 295. 

10. Though the practice has prevailed of permitting intelligent 
Mexicans, who are not lawyers, to testify in relation to the laws of 
Spain and Mexico in suits involving title to lands, such evidence is 
only valuable as showing the contemporaneous construction given 
to such laws, and beyond this is valueless, when introduced to show 
what constitutes title. Jd. 

11. Where a grant from the Government of Spain or Mexico, to 
land now situated in Texas, has been lost or destroyed, parol evi- 
dence is admissible to show the existence of and contents of the 
original grant, from which preserved extracts offered in evidence 
were taken. Id. 

12. See facts held insufficient to authorize a confirmation of title 
under an **Act to ascertain and adjudicate certain claims to land, 
against the State, situated between the Nueces and Rio Grande 
rivers,’ approved August 15, 1870. Id. 

13. A translation, made by one appointed by the Goverygor, of an 
act or grant contained in the archives of Reynosa, Camargo, Mier, 
and Guerrero, in Mexico, and Laredo, in Texas, under the authority 
of the act of April 24, 1771, (Paschal’s Dig., art. 5826,) though de- 
posited in the land-office, does not constitute an archive thereof. 
Id. 

14, See opinion for description of land held insufficient in a suit 
to confirm title. Jd. 

15. Whatever aid long possession may give to one claiming title, 
it is not, of itself, sufficient, under the act of August 15, 1870; (2 Pas- 
chal’s Dig., art. 2086 ;) and the title which it can aid, whether per- 
fect or imperfect, must be established by the ordinary rules of evi- 
dence applicable to the proof of proper titles, unless it can be shown 
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EVIDENCE—continued. 


to be impracticable, from the loss or destruction of records and 
papers pertaining to it. Jd. 

16. Verbal testimony of the existence and contents of an expedi- 
ente as part of a title to land claimed in proceedings under act of 
August 15, 1870, held incompetent. The State vy. Vela, 326. 

17. Asale was made by a guardian, of the land of his wardin 1867 ; 
in 1873, pending a controversy involving its title, the purchaser moved 
the court to have entered, nune pro tune, on the minutes of the court, 
the judgment, which appeared, from the entries on the docket of the 
county judge, and from parol evidence offered, to have been ren- 
dered, confirming the sale ; Held, That there was no error in over- 
ruling the motion. Calloway v, Nichols, 327. 

18. In 1867, land was regularly sold, for a fair price, by a guard- 
ian, in obedience to an order of the Probate Court; the report of 
sale was duly returned, examined, and in fact confirmed by the 
court, which ordered the guardian to make a deed to the purchaser, 
which facts were evidenced by entries on the judge’s docket, and by 
parol testimony, and the purehase-money was paid. In a suit 
between the heirs and the purchaser, involving title to the land, the 
jury was instructed to find for the heirs, unless it was shown by the 
record that the sale by the guardian was confirmed by the court in 
an order entered of record : Held— 

l. Though the guardian sold the land by virtue of a mere 
statutory power, and the ward would not be bound by his action, 
unless the sale was made in conformity with the statute, whether 
it was so made or not, depends on the action of the court upon 
the report of the sale, and not upon the evidence by which that 
action is to be shown. 

2. If the destruction of the record evidence, or the omissions 
or misprision of the clerk is fatal to a title from an administra- 
tor or a guardian, no one would be safe in purchasing property 
sold by them. Such a rule would be injurious to the interests 
of estates, and would greatly diminish the price such property 
would bring when sold under an order of court. Jd. 

19. In trespass to try title, the patent was made an exhibit, and 
ou the trial its introduction in evidence by plaintiff was objected to, 
on the ground that it recited that it was based on a certificate issued 
on the Ist day of January, 1839, while the transcript of the proceed- 
ings in probate, under which plaintiff derived title, showed that 
plaintiff claimed under the -purchase of a certificate issued on the 
llth of January, 1840: Held, That the exclusion of the patent as 
evidence was error. Since the patent had been made an exhibit, 
there could be no variance ; and it was a question of fact, not affect- 
ing the admissibility of the patent, whether, notwithstanding the 
discrepancy of the date of the certificate and the patent, the latter 
did not refer to the certificate under which plaintiff claimed. Pleas- 
ants vy. Duncan, 344, 
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20. In a suit against executors and another, to fix a liability against 
both, the defendant cannot be called by his co-defendant, the exec- 
utor, touching matters inhibited in the statute. (Paschal’s Dig., 
art. 6827.) Alexander vy. Lewis, 481. 

21. The depositions taken in another suit of a witness examined, 
eannot be read in evidence to impeach such witness, unless, on his 
examination, his attention previously had been called to his declara- 
tion so sought to be introdueed. Td. 

22. A siguature offered for the purpose of comparison cannot be 
proved to be an original and a genuine signature, merely by the 
opinion of a witness that it is so, such opinion being derived solely 
from the witness’s general knowledge of the handwriting of the 
person Whose signature it purports to be. Hborn v. Zimpelman, 504. 

23. Photographie copies of ins-ruments sued on can only be used 
as secondary evidence; like letter-press copies, they are but copies, 
which may or may not be fac-similes of their originals. It is a 
question of fact, whether a photographie copy of a writing, when 
offered in evidence, is a mathematically-exact reproduction of its 
original. Jd. 

24. The mere fact that a witness, whose deposition is offered to 
establish a plea of non est factum, is a resident of another State, and 
the instrument to which the plea applies is on file in a Texas court, 
will not authorize the introduction in evidence of his opinion of 
the handwriting, based on a photographie copy of the instrument 
attached to interrogatories. Jd. 

25. Though the issue, on which improper evidence was admitted, 
is immaterial, yet, if it be so intimately connected with a material 
issue that it eannot be known whether it did not affeet the finding 
of the jury on the material issue to appellant’s prejudice, the case 
will be reversed. Jd. 

26. When land has been conveyed, by deed, as an advancement, 
and, on partition, the heir seeks to show that the advancement was 
previously made by parol for the purpose of reducing the amount to 
be charged, the date of the deed will be taken as the date of the 
advancement, in the absence of satisfactory evidence of the prior 
parol gift. Harris v. Reed, 523. 

27. It was not error, in such a case, to allow the widow and others 
(defendants) to testify to payments made, of debts of the estate, 
Without their producing receipts. Jd. 

28. Exceptions to the statutory rule, (Paschal’s Dig., 6826, 6827.) 
that a witness shall not be excluded because he is a party to or inter- 
ested in the issues tried, will not be extended by construction. 
Markham v. Carothers, 21. 

29. A parol agreement, by which the purchase-money notes were 
to be deposited with an attorney, and from the proceeds of such 
notes outstanding liens against the land deeded to the maker of the 
notes were to be taken up and discharged, may be shown, in defense 
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of an action upon such notes. Such an agreement is so far distinct 
from and collateral to that part of the contract reduced to writing 
as to allow of its establishment by parol evidence. Thomas vy. Ham- 
mond, 43. 

30. In an action for trespass upon the grounds of a corporation, 
the acts and declarations of the individual members of the board of 
trustees, not authorized by such board, are inadmissible against the 
plaintiff. Salado College v. Davis, 131. 

31. So declarations limiting a deed executed by the president of a 
board of trustees, made at the time of its execution, and limiting 
the meaning of the words of the deed. Jd. 

32. Plaintiff brought suit for the rescission of a trade made with 
defendant, in which he conveyed to defendant a tract of land for a 
stock of cattle; he alleged that he had been deceived by the fraud- 
ulent representations of defendant, and specified facts which, if true, 
constituted the fraud charged; among others, that the defendant 
did not have the number and quality of cattle which he represented 
himself to be the owner of, and which he sold to plaintiff. On the 
trial, the court gave the following charge: ‘* Before you can find 
for plaintiff, he must satisfy your minds, beyond a reasonable and 
well-fonnded doubt, that the defendant did not have the number 
and quality of cattle upon the range that the defendant sold him. 
It devolves on the plaintiff to make the proof to satisfy your minds 
that the defendant did not have the stock that he represented and 
sold to plaintiff; and not until the plaintiff shows conclusively, by 
evidence, that the defendant deceived and defranded him, can the 
defendant be called upon to introduce any evidence at all:*’ Held, 
The rule of evidence, announced in the charge, was erroneous, not 
applicable to this or any other civil cause, and was calculated to 
mislead the jury. Sparks y. Dawson, 138. 

33. The following charge was asked: ‘* A preponderance of testi- 
mony is all that is required in civil causes; and while fraud cannot 
be presumed, it is proven as any other fact :’? Held— 

1. The expression so often used in the argument, and in 
charges and otherwise, ** fraud cannot be presumed, but must 
be proved,’’ should never be contained in a charge given toa 
jury, because it is not true without a qualification, which a jury 
is not capable of supplying. 

2. The facts which are alleged as constituting fraud require no 
other or different proof to establish them than that which is 
. necessary to constitute a cause of action or defense in any other 
civil cause ; nor is there anything in them which should require 
any stronger conviction, in the minds of the jury, of their having 
been established by the evidence, than that which is required to 
maintain or defend any other cause of action in civil suits. Jd. 
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EXECUTION. 

JUDGMENT LIEN, 1, 2, 3. 
EXECUTION SALE. 

PURCHASER, 5. 

MORTGAGE, 5. 

SALE. 

EXECUTOR. 

LEVY, 1, 2. 

1. Where, by will, three executors were appointed, with authority 
to administer without coutrol of the court of probate, and all qualify 
as such, it is incompetent for two of such executors to allow a claim 
against the estate. McLane v. Belvin, 493. 

2. A power committed to two or more persons, uuless it other- 
wise appear from the instrument by which it is delegated, is prop- 
erly executed only by the joint act of all, or of all who have accepted 
the trust. Giddings v. Butler, 535. 

3. When a trust is executed by one of several joint executors, 
with the consent and approbation of the others. or when the others 


j subsequently ratify a sale made by one under the trust, the act of 
the single executor will be regarded, in equity, as binding upon the 
estate. Id. 

4. A deed made by one of several executors, authorized by will 
to act independent of the control of the Probate Courts, if author- 
ized by the co-executors, and approved by them when made, is 
merely an irregular and imperfect execution of the power, which 
will be aided in equity. Id. 

5. Courts of equity may enforce specific performance of a parol 
sale of land, or hold executors and trustees bound by acts of estop- 
pel, where their power is unshackled and coupled with an interest. 
Id. 

6. The exceptions recognized above, are as well settled as the rule 
that a joint power must be exeeuted by the joint act of the trustees 
or executors. Id. 

EXPEDIENTE. . 


EVIDENCE, 16. 
LAND, 43, 44. 45, 48, 49, 65. 


FACT CASES. 

LAND, 30. 

LIMITATION, 14. 

1. See facts held snfficient as a defense against an action, good if 
brought promptly, and before intervening equities had attached. 
Dean v. Crenshaw, 10. 

2. See case where evidence of testimony in rebuttal was errone- 
ously excluded. Markham vy. Carothers, 21. 

3. See facts held sufficient to support the defense of five years’ 
limitation. De la Vega v. Butler, 529. 
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FEES. 
CLERK OF SUPREME COURT. 


FERRIES. 

PUBLIC BRIDGES AND FERRIES. 

1. In determining whether a particular ferry shall be established 
or maintained, the County Court should act with reference to the 
public interest ; and when the Legislature had granted the privilege , 
of having a pontoon bridge, it was in the discretion of the County 
Court to determine that the public good did not require a ferry at 
or near the same place. Hudson v. Cuero L. & EF. Co., 56. 

2. That a river-crossing upon a public road has been used for over 
thirty years, is amply sufficient to authorize the presumption that 
the right to it had been granted to, or otherwise acquired by, the 
public. Jd. 

3. The erection, by authority of the Legislature, of a toll-bridge 
in the highway across a stream where a ferry had been previously 
operated by the riparian owner, imposes no new servitude upon the 
land. Jd, 


FORCED SALE. 
DEED OF ‘TRUST, 4, 


FORECLOSURE. 
MORTGAGE, 2. 


FOREIGN GOVERNMENT. 
Where one government suceveds another over the same territory, 
in which rights of real property have been acquired, the former gov- 
} 


ernment is not a foreign government, whose laws must be proved 


in the courts of the succeeding government. The State v. Sais, 399. 


FOREIGN JUDGMENT. 

Foreign judgments should be authenticated (1) by an exemplifica- 
tion under the great seal, (2) a cOpy proved to be correct, (3) the cer- 
tificate of an officer authorized by law, which itself must be properly 
authenticated ; although, if these modes of proof be beyond reach, 
other testimony, inferior in its nature, might be received. But 
where there is no cause shown for not resorting to the regular mode 
of proof, it is incompetent to prove by parol tie existence and purport 
of such record of foreign judgment. Zhe State v. Cardinas, 250, 


FORFEITURE. 
STATUTES CONSTRUED, 22. 
FORMER GOVERNMENT. 
GRANT, 8. 


FRANCHISE. 
RIPARIAN RIGHTs. 








FRAUD. 





MORTGAGE, 2, 3. 

1. Plaintiff brought suit for the rescission of a trade made with 
defendant, in which he conveyed to defendant a tract of land fora 
stock of cattle. He alleged that he had been deceived by the frand- 
lent representations of defendant, and specified facts which, if true, 
constituted the fraud charged: among others, that the defendant did 
not have the number and qttality of eattle which he represented him- 
self to be the owner of, and whieh he sold to plaintiff. On the trial, 
the court gave the following charge : ** Before you can find for plain- 
tiff, he must satisfy your minds, beyond a reasonable and well- 
founded doubt, that the defendant did not have the number and 
quality of cattle upon the range that the defendant sold him. It 
devolves on the plaintiff to make the proof to satisfy your minds 
that the defendant did not have the stock that he represented and 
sold to plaintiff; and not until the plaintiff shows conclusively, by 
evidence. that the defendant deceived and defrauded him, ean the 
defendant be called upon to introduce any evidence at all 2°? Held, 
The rule of evidence announced in the eharge was erroneous, not 
applicable to this or any other civil cause, and was calculated to 
mislead the jury. Sparks v. Dawson, 138. 

2. The following charge was asked: *‘A preponderance of testi- 
mony is all that is required in civil causes; and while fraud cannot 
be presumed, it is proven as any other fact °° Held 

1. The expression so often used in the argument, and in 
charges and otherwise, “fraud cannot be presumed, but. must 
be proved,’ should never be contained in a charge given toa 
jury, because it is not truce without a qualification, which a jury 
is not capable of supplying. 

2. The facts which are alleged as constituting fraud require 
no other or different proof to establish them than that which is 
necessary to constitute a cause of action or defense in any other 
civil cause; nor is there anything in them which should require 
any stronger conviction, in the minds of the jury, of their having 
been established by the evidence, than that which is required to 


i 


inaintain or defend any other cause of action in civil suits. Jd. 


FRONTIER BOND TAX, 


‘TAXES, 20, 21, 22. 


GRANT. 








LAND. 

SURVEY, 3, 7. 

l. A grant situated on or near the line of Burnett*’s colony, and 
issued by George Antonio Nixon, commissioner for said colony, and 
outside its limits, as ascertained by measurement,—the boundary 
ines never having been determined,—would not, on that accounk 
be void for want of power in the commissioner to extend the title. 
Elliott v. Mitchell, 445. 
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GRAN 'T—continued. 


2. The failure in the officers of the land office to delineate upon 
the maps in the office a grant on file in its archives, would not 
affect such grant in favor of a subsequent location, upon which a 
patent had been issued. Jd. 

3. The Governor of Tamaulipas had no authority to extend final 
title to land east of the Rio Grande, January 2, 1848, under the 
treaty of Guadalupe Hidalgo. State vy. Bustamente, 320. 

4. The grant of such title by the Governor had no effect upon the 
rights of the grantee. Id. 

5. Evidence of a survey and such void grant, affords no evidence 
of title. There being no evidence showing that the title had its 
origin anterior to December 19, 1836, nor showing the right of claim- 
ant to the land, the evidence is insufficient under the act. Id. 

6. Verbal evidence of the contents of the archives of the proper 
alealde, to the existence and contents of which the alealde having 
eustody of the original archives should certify, is incompetent evi- 
dence of title founded on such record. Id. 

7. If the boundaries of a grant were marked upon the ground, or 
otherwise indicated in the grant, so that the land ean be identified 
with reasonable certainty, it is all that is required; it is not iieces- 
sary to the validity of a grant that the lines should have been actually 
defined and marked by a scientific surveyor. Johns vy. Schutz, 578. 

8. It will be presumed that the acts of officers of'a former Govy- 
ernment are within and not in excess of their authority ; so thata 
grant made by the authorities of El] Paso, in 1827, of land within 
the town limits, coupled with possession under the grant up to the 
present time, is held sufficient to establish the prima-facie validity 
of such grant as conveying title from the Government. Jd. 

9. A call fora line on ‘*the side of the north, at the foot of the 
hills, and leaving inside all that can be cultivated,’? must control a 
eall for a line ** taking the course from west to east.’ Id. 

10. See facts held sufficient proof of the locality of a line of a sur- 
vey at variance with a eall for course and distance. Jd. 


TARDIAN AND WARD. 


PROBATE MATTERS, 8. 

1. A sale was made by a guardian, of the land of his ward, in 
1867; in 1873, pending a controversy involving its title, the pur- 
chaser moved the court to have entered, nune pro tunc, ow the min- 
utes of the court, the judgment, which appeared, from the entries 
oh the docket of the county judge, and from parol evidence offered, 
to have been rendered, confirming the sale: Held, That there was 
no error in overruling the motion. Calloway y. Nichols, 327. 

2. In 1867, land was regularly sold, for a fair price, by a guardian, 
in obedience to an order of the Probate Court; the report of sale 
was duly returned, examined. and in fact confirmed by the court, 
which ordered the guardian to make a deed to the purchaser, which 
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GUARDIAN AND WARD—continued. 
facts were evidenced by entries on the judge’s docket and by parol 
testimony, and the purchase-money was paid. Inu a suit between 
the heirs and the purchaser, involving title to the land, the jury was 
instructed to find for the heirs, unless it was shown by the record 
that the sale by the guardian was confirmed by the court in an order 
entered of record: Held— 

1. Though the guardian sold the land by virtue of a mere 
statutory power, and the ward would not be bound by his action, 
tinless the sale was made in conformity with the statute, whether 
it was so made or not, depends on the action of the court upon 
the report of the sale, and not upon the evidence by which that 
action is to be shown. 

2. If the destruction of the record evidence, or the omissions 
or misprision of the clerk, is fatal to a title from an administrator 
or a guardian, no one would be safe in purchasing property 
sold by them. Such a rule would be injurious to the interests 
of estates, and would greatly diminish the price such property 
would bring when sold under an order of court. Jd. 


HANDWRITING. 
EVIDENCE, 22, 23, 24. 


HOMESTEAD, 

DEED OF TRUST. PARTITION, 1, 2. 

ESTATES OF DECEDENTS, 1. ‘'RESPASS TO TRY TITLE, 13. 

1, Since the execution of a trust created by a trust-deed can only 
be enforced through the medium of the court, it follows that a sale 
thus effected would be a forced sale; and if the property conveyed 
by the trust-deed is a homestead, the Constitution prohibits it from 
being thus sold. From this, it results, that if the wife joined in the 
trust-deed to the homestead during her husband's life, and his estate 
should be insolvent, she is relieved, after his death, from a contract 
binding on her while her husband lived, and takes an absolute title 
to the homestead, notwithstanding the former unsatisfied incum- 
brance. McLane v. Paschal, 365. 

2. In April, 1859, I. P. and his wife, M. P., executed a deed of 
trust, to secure the payment of a debt, on property within the limits 
of the city of San Antonio, described as follows: ** Being the entire 
homestead of the said I. P. and M. P., and ineluding about seven 
acres under a plank and paling inclosure, and being separated from 
the convent grounds, on the south, by a street, and bounded on the 
east by a street, and running between the land herein conveyed and 
the said convent grounds and the garden on the river, of the said I. 
P.and M. P.” M. P., after the death of her husband, applied to 
the court to have *‘ the property mentioned in the inventory as the 
homestead—to wit, blocks 27 and 31, in upper San Antonio—set aide 
to the use of the widow,” which, though resisted by the trustee, was 

43 
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HOMESTE AD—continued. 
done by order of the court, there being no evidence what particular 
property was occupied as a homestead when the order was made: 
Held— 

1. When a party seeks to withdraw from the hands of the 
administrator, and the control of the court, a part of the prop-, 
erty of an estate, it should be made to appear, from the inven- 
tory, or otherwise, not only that the party for whom the order 
is asked, is entitled to it, but the administrator, as the general 
representative of the estate, should be made a party. 

2. The extent and boundaries of the homestead should have 
been more definitely shown than was done in the application ; 
and the fact that the property claimed was, in truth, the home- 
stead, should have been established. 

3. The fact that a piece of ground was designated in the trust- 
deed as a garden, does not raise the necessary inference that it 
was a part of the homestead. 

4, The court erred in setting aside, as part of the homestead, 
the lot of ground designated as a garden. Jd. 

3. The statutes make no distinction between separate and com- 
munity property, when it is made a homestead. Whether an estate 
is solvent or insolvent, property made a homestead under the Con- 
stitution and laws of the State, and being such at the decease of the 
husband, is left still as a homestead for the widow, and will continue 
to be her homestead as long as she needs and uses it for that pur- 
pose. Carter v. Randolph, 376. 

4, Thata widow has not occupied a homestead after her husband’s 
death for two years, is pot proof of abandonment. Jd. 


INCHOATE RIGHT. 
LAND, 59, 61. 


INJUNCTION. 

1. Where the rights of a large number of persons are involved, or 
a multitude of suits may be avoided and great individual loss and 
damage prevented, a court of equity may interfere to prevent the 
collection of a tax, if its validity may be considered and determined 
by the court just as consistently with public policy before as after 
its collection. George v. Dean, 73. 

2. Although a tax collector would be a trespasser and subject to 
damages, if he should seize and sell property, for the collection of a 
valid tax, without a sufficient warrant for its collection, the invalidity 
of the assessment roll or process affords no sufficient ground for the 
interference of -a court of equity, unless the party asking its aid is 
ready to do equity, by paying the amount of tax legally due from 
him. 

3. The property of the taxpayers of the county of Galveston had 
not been assessed upon the assessment rolls of the county for the 
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INJUNCTION—continued. 


year 1874, by precincts, as taxing districts, nor by school districts, 
nor were the names of the taxpayers arranged in alphabetical order 
on the precinct rolls, nor did the consolidated tax-roll, made by the 
justices after the completion of the assessment, show the precincts 
in which the property was situated : Held, 'To be mere irregularities, 
not affecting the liability to the tax legally levied. Jd. 


INNOCENT PURCHASER. 


PURCHASER, 4. 


INSURANCE. 





1. A partnership composed of three persons obtained a policy of 
insurance on a stock of goods for one year. The policy contained 
the following provisions, viz.: ** This policy is not assignable, unless 
by consent of this corporation, manifested in writing; and in ease of 
nny transfer, by sale or otherwise, without such consent, this policy 
shall from thenceforth be void and of no effect.’ During the year, 
one of the three partners retired from the firm, selling his interest 
in the partnership to his copartners, after which, and while the 
business was being carried on by the remaining members of the firm. 
at the same place, the goods were destroyed by fire. Ina suit by 
the two remaining members of the firm to recover the amount of 
the policy : Held— 

1. That the sale by one partner to his copartuers of his interest, 
did not, on aecount of the proviso in the policy, release the 
company. 

2. Considering the scope, object, meaning, and spirit of the 
contract, such a sale and retirement of one of the partners is not 
such a change in the persons to the contract, and in the interest 
in the property lost, as to prevent a suit on the policy by the 
firm as it existed when the loss occurred ; and the proviso in the 
policy must be understood as intended to prevent only the 
**sale ” and * transfer’? of the proprietary: interest of those. witl: 
whom the insurers eontracted, to others, with whom they had 
not consented to contract. 

3. The insurance was intended to cover the mereantile stock 
of which the assured were proprietors, stored from time to time 
in the building in which that business was conducted. There 
was no substantial change caused by the sale by one partner 
to the others material to the risk, and clearly none within the, 
intent of the proviso. 

4, Changes in a firm, of the character complained of by appel- 
lant, often oecur from the death or bankruptey of one of the 
parties; and it was the duty of the company, in view of the cot- 
flicting opinions entertained by the courts of different States on 
the point involved, to make the stipulations of the policy so 
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plain as to leave no doubt of the intention. Texas B. & I. Co. 
v. Cohen, 406. 


ON REHEARING. 


2. The wording of the provision in the policy is such that it may 
be regarded as embracing both a stipulation against the assignment 
of the policy, and against a transfer of the property insured; but 
whether it referred to one or the other is immaterial, as the release 
by one partner to his copartners of his interest in the firm is neither 
such an assignment of the policy nor transfer of the property as was 
contemplated by the stipulation in the policy. Jd. 


INTEREST. 


PRINCIPAL AND AGENT, 4. 


INTERPRETER. 


DEPOSITIONS, 1, 2. 


JUDGMENT. 
JUDGMENT LIEN. PRESUMPTIONS, 2. 
JUDGMENT NUNC PRO TUNC. SURETY, 1, 2. 
JURISDICTION, 1, 2, 3, 4, 5, 6, TRESPASS TO TRY ‘TITLE, 7. 
t, 8 VERDICT. 





MORTGAGE, 4. 

1. If the assignment of a judgment was only as collateral security 
for a debt due from the plaintiff in the judgment to the assignee, 
and the defendant in the judgment has instituted proceedings to 
compel the allowance, in offset, of claims ‘against the plaintiff, 
brought in good faith, in which proceedings the assignee had inter- 
vened, the assignee, after the payment of his debt, could not object 
to any offset which would be valid against the judgment plaintiff, 
not would his purchase of the judgment, pending the proceedings, 
give any additional right to oppose such set-off. Townsend v. 
Quinan, 1. 

2. An execution was levied on land in 1865, upon the dissolution 
and dismissal of an injunction; a writ of venditioni exponas was 
also issued on the judgment, which had been enjoined, which had 
been rendered in 1858, but which was left in force after the injunc- 
tion had been dissolved: Held— 

1. That while the satisfaction of the last judgment, against 
the original defendants and their sureties, would have extin- 
guished the liability on the first judgment, until that was done, 
there was no inconsistency in both judgments remaining in 
force at the same time, for the security of the payment of the 
same debt; and the plaintiff was entitled to the benefit of the 
increased liability against the original defendants and their 
securities on the injunction bond as recovered in the last judg- 

ment, 
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2. An execution having issued on the last judgment, it was 
irregular to issue a venditioni exponas on the first judgment. 
Cook y. Sparks, 28. 

3. The land of one against whom judgment had been rendered, 
was levied on in 1865, and sold under a writ of venditioni exponas 
in 1874, which issued about nine years after the return of execution 
on which the original levy was made; but the judgment debtor died 
in 1868, and his widow was administering on his estate, independent 
of the control of the Probate Court, under a will probated before and 
at the time the writ issued. ‘The judgment ereditor became the pur- 
chaser at the sheriff’s sale. On a motion made by the widow to set 
aside the writ of venditiont exponas, anil levy and sale of the land 
thereunder, after the return of the writ: Held— 

1. That though a motion to set aside the writ may not be 
entertained after its return, for a defect merely formal, yet, 
on a motion to set aside a levy and sale, the execution, and the 
circumstances under which it was issued, and the judgment on 
which it was based, as well as extraneous facts affecting their 
validity, could be inquired into by the court. The writ and 
the return of sale were voidable as between the parties to the 
motion. 

2. It is no objection to the motion that it involves the ascer- 
tainment of facts outside of the record, upon which issue might 
be joined. 

3. Such a motion is now generally adopted in practice in 
place of, and is often in the nature of, a proceeding of audita 
querula. 

4. From a judgment rendered on such a motion, an appeal 
will be allowed, as on other final judgments. 

5. The writ of venditioni exponas having been issued after the 
death of the judgment debtor, and the property having been 
bought under it by the judgment ereditor, the judgment not 
having been revived against the executrix, there was no error iu 
setting aside the writ and return of sale, nor is this conclusion 
affected by the fact that the executrix was administering the 
estate without control of the Probate Court. 

6. The question as.to whether a sale made by the officer under 
such a writ is void or voidable, discussed. Jd. 

1. The fact that the defendant died before the rendition of the 
judgment under which the execution sale was made, is a matter 
attacking the judgment; and, in a collateral proceeding, when inter- 
posed to defeat an action of trespass to try title for land sold on such 
execution, will not defeat the action. Taylor v. Snow, 462. 

5. In trespass to try title, the defendant pleaded in reconvention, 
and asked for an affirmative judgment on his own title, and to re- 
move cloud; the court instructed the jury that if they should find 
in favor of defendant on his plea in reconyention, their verdict, in 
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substance, should be, ** We, the jury, find for the defendant the land 
in controversy, on the plea in reconvention ”?; but if they failed to 
find for defendant on that plea, the plaintiff having abandoned his 
suit, they would say, ** We, the jury, find for the defendant.’? The 
jury returned the following verdict: ‘*We, the jury, find for the 
defendant, against the plaintiffs.”’ On this verdict a judgment was 
rendered, that the title to the land was vested in defendant, and 
removing cloud caused by plaintiff's claim: Held— 

1. Though the verdict was not in the phraseology prescribed 
by the court, it must be regarded as a general verdict for the 
defendant, and not as responsive to the issue on the plea in 
reconvention. 

2. That in view of the charge of the court, the verdict did not 
warrant the judgment; though it would have been sufficient to 
authorize it, had the special instructions, as to form in which it 
should be returned, not been given. Campbell v. Everts, 102. 

6. On the 30th of March, 1877, a motion was filed, by parties 
claiming land in privity with appellees, to vacate and annul a judg- 
ment rendered on the 28th of May, 1870, which reversed and reformed 
a judgment of the District Court, and to have the ease redocketed, 
as though no final judgment had been rendered. In support of the 
motion, it was shown by affidavits that two of the appellees were 
dead when the judgment was rendered, which fact had been sug- 
gested and noted on the minutes of the court before judgment; and 
that judgment was rendered without making the legal represent- 
atives of the deceased, parties. The records of the Supreme Court 
(dlisclose that the cause was submitted to the Supreme Court by the 
parties two years after the suggestion of death: Held— 

1. On the adjournment of a term of court, at which a final 
judgment has been rendered in a previously-pending cause, the 
jurisdiction of the court over the case on its merits is exhausted. 
If there is an error in the judgment, and the court rendering it 
possesses no appéllate revisory power over its final judgment, 
the error can only be corrected by some superior tribunal, to 
which revisory power has been committed. 

2. When a judgment is based on facts which the court is war- 
ranted in presuming, from the record, to exist, and upon the 
existence of which the jurisdiction of the court or the validity 
of the judgment depends,—as, for instance, that an ostensible 
party to the proceeding was living, when he was, in fact, dead,— 
such judgment, whether absolutely void or voidable, may be set 
aside and corrected on a writ of error coram nobis by the court 
rendering it. 

3. But when the error is of law, though touching a matter of 
fact apparent upon the record, and assignable as error, and is 
directly passed upon or affirmed by the court, it can neither be 

reversed nor corrected on a writ of error coram nobis, nor by 
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motion after the adjournment of the term at which it was ren- 
dered: in such case relief can only be had, if at all, by appeal 
or writ of error to a superior and supervisory tribunal. 

4. A void judgment is a nullity, whether invoked before the 
tribunal which rendered it, or any other: and, though it may 
have been supposed by the court rendering it to exhaust its 
jurisdiction over the subject, will not, either in Jaw or fact. eur- 
tail the power of that court over matters supposed to have been 
determined by it, when its jurisdiction is afterwards properly 
invoked. 

5. A judgment in favor of or against a party who is dead, 
unless his death is shown by the record itself, is at most only a 
ground for avoiding the judgment, and does not render it abso- 
lutely void. Whether the same rule should not apply, even 
when the death is shown by the reeord, quere ? 

6. The error of the Supreme Court set forth in the motion in 
this case, if error at all, was one of fact, and not of law, and it 
is within the power of the court, in such cases, on motion, sup- 
ported by affidavit, to revoke the final judgment and reeall the 
mandate of a former term, whether such judgement was abso- 
lutely void for want of jurisdiction, or yoidable for error in fact. 
if such fact was unknown to the court, or it can be supposed to 
have acted unmindful of it. (As to the correctness of this 
proposition, Associate Justice Moore expresses his doubts.) 

7. Whether the alleged error of the Supreme Court in render- 
ing the judgment in this ease was one of fact or of law, an 
application to correct it comes too late, after a delay of seven 
years, especially when the counsel who make the motion were 
present in court at the rendition of the judgment, and made no 
objection to the submission of the case, or its decisions 

8. To sanction such laches by sustaining the motion, would set 
a dangerotis precedent, which would be calculated to open the 
door to fraud. Milam Co, v. Robertson, 222. 


JUDGMENT LIEN. : 

MORTGAGE, 4. 

TRESPASS TO TRY ‘TITLE, 2, 3, 4. 

1. Under the act of 14th February, 1860, ‘‘to prevent judgments 
from becoming dormant, and to create and preserve judgment 
liens, a judgment recorded 23d November, 1865, became a lien upon 
the lands of the defendant in the county for four years, irrespective 
of other acts of diligencé@ in issuing exeeution, &c. Jackson y. Butler, 
423. 

2. A judgment recorded on 23d November, 1865, was a lien upon 
the lands of the defendant in the county unaffected by the defend- 
ant, or by his subsequent death, Although plaintiff, after the sale 

by the defendant, and his death, could net enforce the lien by exe- 
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JUDGMENT LIEN—continued. 
eution or through the Probate Court, still he could subject the land 
to his lien by suit in the District Court against the purchaser, if 
brought within four years from the record of the judgment. Id. 

3. The failure to issue execution within one year after the stay 
laws were declared unconstitutional, was not a release of the lieu 
established by the record of the judgment while the act of February 
14, 1860, was in foree on the 23d November, 1865. Jd. 

4, In November, 1859, Wofford sold a tract of land to Mrs. Peck, 
giving «a bond for title, on payment of the purchase-money, in four 
annual instalments. On the 7th of February, 1860, Wofford trans- 
ferred Mrs. Peck’s obligation to R.S. and E.S. Jemison. In April, 
1863, Mrs. Peck, for an expressed consideration of twelve thousand 
dollars, conveyed her interest in the land to R. S. and E. 8. Jemison, 
transferring Wofford’s title-bond. In October, 1860, judgment had 
been rendered in the county where the land is situate, in favor of 
W.G. Lane & Co., against Wofford, for 8797.44. and against Mrs. 
Peck, as garnishee, (in a suit brought March 20, 1860,) for a like sum, 
which judgment was recorded. On the judgment against Mrs.Peck, 
executions issued in March and July, 1861, and in April and Febru- 
ary, 1868; under which last execution, and also under an execution 
against Wofford, the land was sold to Halbert for fifty dollars. ‘The 
sale was publicly forbid at the time of sale by Jemison’s attorney. 
R. S. Jemison went into bankruptey, November, 1868, and placed 
on his schedule the undivided half of the land, with a note that it 
was claimed by J. L. Halbert. R.S. Jemison’s interest was sold on 
the 6th of July, 1869, at bankrupt sale, and bid off by E. 8. Jemison, 
under whose instructions the assignee conveyed the same to Amanda 
K. Jemison eé al., the wife and children of R. S. Jemison, on July 
7, 1869; and, on the same day, E. S. Jemison conveyed to the same 
parties all his interest in the lands. ‘This suit had been brought by 
J. L. Halbert, in trespass to try title for the land, on February 6, 
1869. On the 29th of October, 1870, E. S. Jemison filed his dis- 
claimer of interest, and appellants, Amanda K. Jemison and her 
children, asked leave to be made parties defendant, setting up their 
claim to the land. On the above facts, a jury being waived, judg- 
ment was rendered for Halbert against Amanda K. Jemison and her 
children, for the land. On appeal: Held— 

1. While one who purchases during the pendency of a suit in- 
volving title to the land bought, need not be made a party, but 
is bound by the decree against the person from whom he bought, 
there is no rule which will forbid making the purchaser from 
the defendant a party, at the will or with the consent of the 
plaintiff. 

2. Wofford had no interest in the land when the judgment 
was rendered against him, to which a judgment lien could 
attach. He held the legal title only as a trustee for the holder 

of the obligation for the purchase-money ; or had Mrs. Peck at 
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JUDGMENT LIEN—continued. 
that time any legal title, and the lien of the judgment against 
her only attached to her equitable right to demand title on pay- 
ment of the purchase-money. ‘lhe most that can be claimed for 
the purchaser under the execution against Mrs. Peck is, that he 
he aequired her equitable rights, and may be entitled to be sub- 
rogated to the lien of the judgment creditor. 

3. The lien in the hands of the Jemisons was sufficient to 
support the deed from Mrs. Peck; the action of the parties was 
as effectual as a foreclosure suit against Mrs. Peck, and their 
voluntary action could, no more than a foreclosure suit and sale, 
operate to extinguish the lien of the Jemisons, or destroy its 
precedence. 

4. If, under regular foreclosure, the Jemisons had bought in 
the land, the holder of the junior lien, who was not a party to 
the proceeding, would not be precluded from having the land 
again sold, and the excess of the proceeds over the amount of 
the preferred lien applied to the payment of his debt; nor 
would the Jemisons thereby have lost their right to have their 
claim first paid. 

5. The suit being in trespass to try title, in which neither 
party exhibited a legal title, the equities of the defendants being 
superior, and the plaintiff having failed to make out a case au- 
thorizing him to disturb defendant’s possession, a judgment in 
favor of plaintiff was erroneous. Jemison vy. Halbert, 180. 


JUDGMENT NUNC PRO TUNC. 
GUARDIAN AND WARD, l. 


JUDICIAL KNOWLEDGE. 
LAND, 50. 


JURISDICTION. 


APPEAL BOND, 1, 2. LAND, 55. 
CouUNTY CouRT, 1, 2. 3, 4. MANDAMUS, 1. 
JUDGMENT LIEN, 1, 2. 3. MORTGAGE, 4. 


1. On the 30th of March, 1877, a motion was filed, by parties claim- 
ing land in privity with appellees, to vacate and annul a judgment 
rendered on the 28th of May, 1870, which reversed and reformed a 
judgment of the District Court, and to have the case redocketed, as 
though no final judgment had been rendered. In support of the 
motion, it was shown by affidavits that two of the appellees were 
dead when the judgment was rendered, which fact had been sug- 
gested and noted on the minutes of the court before judgment ; and 
that judgment was rendered without making the legal representa- 
tives of the deceased, parties. ‘The records of the Supreme Court 
disclose that the cause was submitted to the Supreme Court by the 
parties two years after the suggestion of death: Held— 
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JURISDICTION —continued. 

1. On the adjournment of a term of court, at which a final 
judgment has been rendered in a previously-pending cause, the 
jurisdiction of the court over the case on its merits is exhausted, 
If there is an error in the judgment, and the court rendering it 
possesses 10 appellate revisory power over its final judgments, 
the error can only be corrected by some superior tribunal, to 
which revisory power has been committed. 

2. When a judgment is based on facts which the court is war- 
ranted in presuming from the record to exist, aud upon the ex- 
istence of whieh the jurisdiction of the court or the validity of 
the judgment depends,-—as, for instance, that an ostensible party 
to the proceeding was living, when he was, in faet, dead,—such 
judgment, whether absolutely void or voidable, may be set aside 
and corrected on a writ of error coram nebis by the court ren- 
dering it. 

3. But when the error is of law, though touching a matter of 
fact apparent upon the record, and assignable as error, and is 
directly passed upon or affirmed by the court, it can neither be 
reversed nor corrected on a writ of error coram nobis, nor by 
motion after the adjournment of the term at whieh it was ren- 
dered ; in such case relief can only be had, if at all. by appeal or 
writ of error to a superior and supervisory tribunal. 

4. A void judgment is a nullity, whether invoked before the 
tribunal which rendered it, or any other; and, though it may have 
been supposed by the court rendering it to exhaust its jurisdie- 
tion over the subject, will not, either in law or fact, curtail the 
power of that court over matters supposed to have been de- 
termined by it, when its jurisdiction is afterwards properly 
invoked. 

5. A judgment in favor of or against a party who is dead, 
unless his death is shown by the record itself, is at most ouly a 
ground for avoiding the judgment, and does not render it abso- 
lutely void. Whether the same rule should not apply even wheu 

the death is shown by the record, guere 2 

6. The error of the Supreme Court set forth in the motion in 
this case, if error at all, was one of fact and not of law, and it 
is within the power of the court, in such cases, on motion, sup- 
ported by affidavit, to revoke the final judgment and reeall the 
mandate of a former term, whether such judgment was abso- 
lutely void for want of jurisdiction, or voidable for error in fact, 
if such fact was unknown to the court, or it ean be supposed to 
have acted unmindful of it. .(As to the correctuess of this propo- 
sition, Associate Justice Moore expresses his doubts.) 

7. Whether the alleged error of the Supreme Court in render- 
ing the judgment in this case was one of fact or of law, an ap- 
plication to correct it comes too late, after a delay of seven years, 
especially when, the counsel who make the motion were present 
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in court at the rendition of the judgment, and made no objec- 
tion to the submission of the case, or its decisions, 

8. ‘To sanction such laches by sustaining the motion would set 
a dangerous precedent, which would be calculated to open the 
door to fraud. Id. 

Associate Justice Moore expressed it as his individual opinion — 

1. That it would be a strained and perverted construction of 
the language of the Constitution to say that the appellate power 
of the. Supreme Court embraced its own judgments. 

2. That the final jadgment of the Supreme Court upon the 
merits of a cause are as binding and conclusive on the Supreme 
Court, after the adjournment of the term at which it is rendered, 
in reference to the case as presented by the appeal or writ of 
error, as upon the court below. While this is true, the power 
of the court is not doubted to amend and correct its entries, on 
proper application, so as to make its judgment conform to its 
obvious intent, aud the facts of the case as shown by the entire 
record; or to correct clerical misprisions, or an entry made by 
fraud or mistake of a judgment never in fact rendered; or to 
revoke an absolutely void judgment, whether the fact is appar- 
ent on the face of the record, or is shown on motion supported 
by affidavit. 

3. Ifinjustice would sometimes result from the want of author- 
ity in the court to revoke its final judgments at a subsequent 
term for error in fact, this is equally true when the court has 
fallen into an error of law. 

4. The sole and entire scope and purpose of a writ of error 
coram nobis, is to revoke a previous judgment, on account of 
some matter of fact not shown by the record. If the fact relied 
upon to show the invalidity of the judgment is exhibited in the 
record, inasmuch as it there appears that the court has given an 
erroneous judgement upon the record, the error is of law, and 
not of fact; and inasmuch as the error to be assigned by the 
writ could not have been previously at issue, its truth may be 
denied by the other party. If denied, a trial by jury might be 
demanded, and the law makes no provision for such a trial 
before the Supreme Court. Milam County vy. Rachel Robertson, 
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2. The allowance by the Probate Court of a claim against an estate 


in the hands of executors, with power under the will to administer, 
&e., is without jurisdiction, and void as against the estate. McLane 
v. Belvin, 493. 


LACHES. 





JURISDICTION, 7, 8. 
LAND, 7. 
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LAND 
CASES APPROVED, 3. PRE-EMPTION, 1. 
CONSTRUCTION, 1, 2, 3, 4,5,6,7. PROBATE MATTERS, 1, 2, 3, 4,8. 
GUARDIAN AND WARD, 1, 2. RAILWAY COMPANY, 1. 


JUDGMENT, 2, 3. SERVITUDE, 1, 2. 

JUDGMENT LIEN. 1, 2, 3. STATS. CONSTRUED, 11, 12, 13. 
LIMITATION, 4, 11, 12, 13, 14. SURVEY. 

PARTITION, 1, 2, 3, 4, 5. TRESPASS TO TRY TITLE. 


1. W., who was entitled, as a colonist, to one-fourth of « league 
of land, entered into a written contract, in 1836, with R., by the 
terms of which R. was to locate W.’s certificate and procure a title 
to the one-fourth league of land, for which service W. was to make 

° a title to one-half of the land to R. In 1868 the administrator of 
R.’s estate brought suit against the heir of W., and parties in pos- 
session of the land under him, for one-half of the land patented 
under the contract, and alleging that the certificate was not obtained 
until 1838; that it was first located on land embarrassed by a con- 
flicting claim, which location was abandoned; that it was afterwards 
located on the land in controversy by R., he (R.) paying fifty dollars 
for the privilege of securing that location; that patent was delayed 
by the conflicting claim of adjacent locators ; that the commissioner 
refused to issue patent until 1855; that neither W. nor his heirs ex- 
pressed dissatisfaction with the delay, but acquiesced in the location 
and enjoyed its benefits; that W. was sought for after patent issued, 
and could not be found; that the land remained unoccupied until 
1868, when the heirs sold it to F., who had notice of R.’s claim, 
when, for the first time, the contract made between W. and R. was 
repudiated by W.’s heir. On appeal from a judgment sustaining 
a demutrer to the petition : Held— 

1. When the heirs of the owner of a land certificate have 
received the benefit of its location by another party than the 
ancestor, under a contract with him for an interest in the land, 
equity will enforce the contract when there is no evidence of a 
surrender by the locator of his rights, or a culpable neglect to 
enforce them. 

2. The acquiescence of W. after the long delay of R., in the 
location as ultimately made, operated as a waiver of his right 
to object to complying with the contract on account of the 
delay. 

3. Under the facts as stated, R. could have enforced specific 
performance of the contract when the patent issued in 1855, 
and he then became the equitable owner of one-half the land. 

4. When the patent issued to W., the legal title vested in him 
in trust for the holder of his title-bond to R., to the extent of the 
locative interest; and the petition showed a sufficient excuse 
for not sooner seeking to enforce a conveyance of the legal title. 

5. Until some act done by W., repudiating the trust, limita- 
tion did not begin to run against R. 
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LAND—continued. 

6. Ordinarily, when the holder of a title-bond has performed 
his part of the contract, ten years must elapse before the court 
will refuse him specific performance, 

7. During the suspension of the statutes of limitations, equity 
will follow the law, and will not, except for some equitable 
reason, hold a party guilty of laches for not seeking an enforce- 
ment of his equitable right during the suspension of the statute. 

8. Smith v. Hampton, 13 Tex., 463, discussed. 

9. That the contract was of ancient date, constitutes no valid 
objection to its enforcement in law or in equity. 

10. ‘The want of equity on the side of W.’s heir, as the case 
is presented by the petition, forbids a consideration of the ques- 
tion of R.’s delay in ‘meeting the location, and requires that 
the lapse of time since the accrual of the cause of action should 
constitute the only test by which R.’s right to sue should be 
considered, 

11. The judgment of the court, sustaining a demurrer to the 
petition, was erroneous. Reed y. West, 240. 

2. The “Act to ascertain or adjudicate claims for land against 
the State, situated between the Nueces and Rio Grande rivers,”’ 
(Paschal’s Dig., art. 7068, &e.,) requiring that the claimant shall 
accompany his petition (seeking to establish such claims) ** with the 
titles, or evidences of titles, or right under which the same is held 
or claimed,” is complied with by filing secondary evidence with 
the petition when the original cannot be procured. The State v. 
Cardinas, 250, 

3. A copy of a copy is not admissible in evidence, nor is a copy 
made and duly authenticated by an alealde in 1828, of a title of 
land exhibited to him and not forming part of the archives of his 
office, entitled to any standing as evidenee. Jd. , 

4. Generally, it is the fact that a document is a record or archive 
of an office, that makes a copy certified to by the legal custodian of 
such record or archive, stand in the place of such original, where it 
is shown to be lost or cannot be produced. Td. 

5. See testimony held insufficient to establis': a document pro- 
duced as a copy of an original archive. of which it purports to be a 
copy. Id. 

6. Foriegn judgments should be authenticated (1) by an exempli- 
fication nuder the great seal, (2) a copy proved to be correct, (3) the 
certificate of an officer authorized by law, which itself must be 
properly authenticated, although, if these modés of proof be beyond 
reach, other testimony inferior in its nature might be received, 
But where there is no cause shown for not resorting to the regular 
mode of proof, it is incompetent to prove by parol the existence and 
purport of such record of foreign judgment. Jd. 

7. When a testimonio, which is an original copy issued contem- 
poraneously with the making of the protocol, and is the evidence of 
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title given to the grantee, is offered in evidence, it is required to be 
accompanied by evidence of its genuineness. Jd. 

8. It would therefore follow that a second certified copy, issued 
and certified, at a later date, by the keeper of the archives, should be 
supported by confirmatory evidence of the genuineness of the grant. 
Id. 

9. It seems that a commissioner, appointed by the District Court, 
by consent of parties, and required to take the testimony in Eng- 
lish, may be his own interpreter, and reduce answers given him in 
a foreign language to English, and so certify such answers. Td, 

10. The District Courts have not the power to appoint, to take 
depositions, any one not authorized by the general laws of the State 
to take them. Jd. 

11. It is not competent to prove a record still in existence, by oral 
testimony, as a means of establishing a title of record, in lieu of the 
ordinary mode of proving records. Id, 

12. Without some specific designation on the part of the tract that 
was recovered in the judgment of affirmance, when only a part of 
the tract was recovered, the surveyor would have no legal direction 
in making « survey preparatory to the patent, as required by the 
law authorizing suit, under the act of August 15, 1870; and it seems 
that where title was shown to a definite number of leagues out of a 
larger survey, the plaintiff should show where the excepted purt is 
situated. Id. 

13. It is the obvious intent of the law under which this suit was 
instituted, to benefit the parties interested, by a confirmation of 
grants, either perfected or commenced and progressed with to an 
extent that would reasonably have insured its consummation, had 
there been no change of Government. Jd. 

14. Such confirmation is not obnoxious to the Constitution of the 
State, (of 1869,) providing that **the Legislature shall not hereafter 
grant lands to any person or persons, nor shall any certificates of 
land be sold at the General Land Office, except to aetual settlers 
upon the same, and on lots not exceeding 160 acres.’ (Const. of 
1869, art. 10, sec. 6.) Id, 

15. The statute under which suit is brought requires the evidences, 
&e., of title to be filed with the petition, and only authorizes suit by 
the © grantor, heir, or legal assignee of any grant of land emanating 
from the Spanish or Mexican Governments, showing its origin pre- 
vious to the 19th of December, 1836."") This language would. ordi- 
narily, import a paper title of some kind, capable of being filed in 
court with the petition ; so that, as prescription could not be so evi- 
denced, it cannot be held that the statute affords any aid to a title 
claimed by preseription. Id. 

16. A right as against the Government might have acerued under 
the Spanish and Mexican Governments, under which the party in 
possession might defend his right to the land by prescription, as 
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against a subsequent grantee of the same land; but it does not follow 
that such party is entitled to aid from the statute, which, by its 
terms, is inapplicable. Jd. 

17. An instrument certified to by the officer of a foreign govern- 
ment, which purports to give extracts taken from the arehives of his 
office, and which also contains, in the language of the officer, de- 
scriptive recitals of other matters, which he alleges are contained in 
said archives, cannot be used as evidence when the recitals in the 
instrument to which the certificate is attached are necessary to make 
intelligible the extracts from the archives. The State vy. Cuellar, 295. 

18. Though the practice has prevailed of permitting intelligent 
Mexicans, who are not lawyers, to testify in relation to the laws of 
Spain and Mexico in suits involving title to lands, such evidence is 
ouly valuable as showing the contemporaneous construction given to 
such laws, and beyond this is valueless, when introduced to show 
what constitutes title. Jd. 

19. Where a grant from the Government of Spain or Mexico, to 
land now situated in Texas, has been lost or destroyed, parol evi- 
dence is admissible to show the existence of and contents of the 
original grant, from which preserved extracts offered in evidenc 
were taken. Jd. 

20. See facts held insufficient to authorize a confirmation of title 
under an “Act to ascertain and adjudicate certain claims to Jand, 
against the State, situated between the Nueces and Rio Grande 
rivers,’’? approved August 15,1870. Jd. 

21. A translation, made by one appointed by the Governor, of an 
act or grant contained in the archives of Reynosa, Camargo, Mier, 
and Guerrero, in Mexico, and Laredo, in ‘Texas, under the authority 
of the act of April 24, 1771, (Paschal’s Dig., art. 5826.) though de- 
posited in the land office, does not constitute an archive thereof. Jd. 

22. See opinion descriptive of land held insufficient in a suit to 
confirm title. Id. 

23. Whatever aid long possession may give to one claiming title, 
it is not, of itself, sufficient, under the act of -August 15, 1870: 
(2 Paschal’s Dig., art. 2068 ;) and the title which it can aid, whether 
perfect or imperfect, must be established by the ordinary rules of 
evidence applicable to the proof of proper titles, unless it can be 
shown to be impracticable, from the loss or destruction of records 
and papers pertaining to it. Id. 





24. That part of Texas on the lower Rio Grande, and between it 
and the Nueces, was, by act of Congress of the Republic, December 
19, 1836, declared a part of Texas. This, however, was under the 
actual jurisdiction of Tamaulipas, save Corpus Christi and parts 
along the Nueces, until annexation, December 29, 1845. The arti- 
cles of annexation did not fix the boundaries. April 29, 1846, the 
Legislature of Texas reiterated the claim of ‘Texas to the Rio Grande 
as its western boundary. ‘The treaty of Guadalupe Hidalgo, Febru- 
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ary 2, 1848, between the United States and Mexico, established the 
Rio Grande as the boundary between the two nations, and the juris- 
dietion of ‘Texas over this territory was acceded to by the ‘* Compro- 
mise Act,”’ on September 9, 1850, by act of Congress. The State v. 
Sais, 307. 

25. By the treaty of Guadalupe Hidalgo, it was stipulated that the 
civil rights of Mexicans within the territory ceded to the United 
States, as they then existed under the laws of Mexico, should be 
protected by the United States. Jd. 

26. As one of several statutes, the act of August 15, 1870, was to 
ascertain what land the State should recognize as justly belonging 
to individuals, whether the titles from the former government were 
perfect or imperfect, and to have them surveyed, mapped, and pat- 
ented, but not to interfere with any superior rights which might 
have been acquired previous to the passage of the act. Jd. 

27. This act authorized the original grantee, heir, or assignee of 
any Spanish er Mexican grant having its origin previous to Decem- 
ber 19, 1836, to land between the Rio Grande and Nueces rivers, 
and below a designated line, to file a petition to the District Court 
of ‘Travis county, which should contain a full description of the land 
claimed and its boundaries, accompanied with the titles, or evidence 
of title, or right under which it is held. The District Court was re- 
quired to investigate the same in aceordanee with the laws of nations, 
the laws, usages, and customs of the government from which the 
claim is derived, and the principles of equity applicable thereto, and 
to give judgment confirming the same when the title is perfeet, or, 
if imperfect, when the same would have matured into a perfect title 
under the laws of such government, provided said title or right was 
founded in good faith. Jd. 

28. This act does not seek to defeat any title that can be main- 
tained under the general laws of the State without the aid of the 
statute. — Id. 

29. ‘To obtain the relief contemplated in the statute, a substantial 
compliance with the statute providing it is required. Jd. 

39. ‘lo obtain such recognition of right provided by this statute, 
there must have been some part of the title perfected sufficient to 
establish the right of the claimant as a person entitled, and the land 
selected, with locality, boundaries, and extent identified, in such 
shape as that, if not a perfect title, it would be at least evidence of 
aright capable of being filed with the petition. Jd. 

31, The rules of evidence of the right to be established must con- 
form to the laws of the State as in other-cases. Jd. 

32. A claimant may rely on the validity of his title under the laws 
of this State, including the treaty of Guadalupe Hidalgo, which is 
binding as a law, without availing himself of the benefits of suit 
under this act. Jd. 

33. ‘The decree No. 24 of the Congress of 19th October, 1833, 
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granted lands on certain conditions to inhabitants of Camargo, Mier, 
&e. The ayuntamientos of each jurisdiction were required to ascer- 
tain and certify to the qualification of applicants, which, when given 
to the interested party, authorized him under the laws and customs 
applicable to the acquisition of land, through the alealde of his juris- 
diction, to have the land selected and applied for, inspected, valued, 
and surveyed, after notifying adjoining proprietors. ‘The proceedings 
-were all minutely put down in writing. including a plat of the sur- 
vey, and recorded in the office of the alealde, a duplicate of which 
was given to the party as a history of the initiatory proceedings of his 
title, and styled an expediente. Jd, 

34. The expediente was by the party interested transmitted to 
the Governor, with money to pay for the land according to the valu- 
ation; and thereupon the Governor extended the title under the 
seal of the State. and directed the alcalde to put him in possession 
formally. Jd. 

35. Possession being given, and the proceedings written out, re- 
corded, and attached to the previous proceedings, constitute, in 
such-case, a complete title. Jd. 

36. The’ copy of all of these proceedings in the office of the alealde, 
styled the protocol, corresponded with the copy certified and given 
to the interested party, styled the testimonio; both are duplicate 
originals, evidencing the title to the land. Jd. 

37. These steps correspond with the Texas land-system, and are 
analogous to the certificate, survey, and patent under the subsequent 
land-laws of the State of Texas. Jd. 

38. The absence of the final act of possession and extension of 
complete title, the expediente having been forwarded to the Goy- 
ernor, and the money at which the land was valued having been paid, 
would not affect the validity of a claim originating anterior to De- 
cember 19, 1836. Jd. 

39. A copy of the expediente, certified to be correct by the alealde 
succeeding, with assisting witnesses, the official signature of the 
aléalde and witnesses being proven, and it being shown that he was 
authorized to give such copy, an examined copy of the same being 
also offered: Held, Sufficient evidence of the expediente. Jd. 

40. It is the duty of the court to know and follow the law existing 
in any part of the present limits of the State at the time and under 
which a title to land was acquired, Jd. 

41. Where one government succeeds another over the same terri- 
tory, in which rights of real property have been acquired, the former 
government is not a foreign government, whose laws must be proved 
in the courts of the succeeding government. Jd. 

42. The law authorizing this suit required that the claimant should 
accompany the petition with the title, or evidences of title, or right 
under which the land is held or claimed. The title or evidences 
required to be filed with the petition are the muniments of title, 
44 
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whether perfect or imperfect, that had been issued to the original 
grantee, in whose name the patent was to be issued, upon a con- 
firmation of the grant. Villareal y. The State, 319. 

43. It was not, therefore, fatal to the right of petitioners that 
they failed to file evidence of the transfers under which, as assignees, 
they claimed. Such documents should be filed a reasonable time 
before the trial, so that their genuineness and validity might be 
inquired into. Jd. 

44, 'The purpose of the act, in requiring the transfers, was only to 
protect the State from being sued by a person who had no interest 
in the land. Id. 

45. ‘The Governor of ‘Tamaulipas had no authority to extend final 
title to land east of the Rio Grande, January 2, 1848, under the treaty 
of Guadalupe Hidalgo. Zhe State vy. Bustamente, 320. 

46. The grant of such title by the Governor had no effect upon the 
rights of the grantee. Id. 

47. Evidence of a survey and such void grants afford no evidence 
of title. There being no evidence showing that the title had its 
origin anterior to December 19, 1836, nor showing the right of claim- 
ant to the land, the evidenee is insufficient under the act. Id. 

48. Verbal evidence of the contents of the archives of the proper 
alealde, to the existence and contents of which the alealde having 





custody of the original archives should certify, is incompetent evi- 
dence of title founded on such record, Id. 

49. The act of August 15, 1870, contemplated that the right sought 
to be confirmed should be a right to land whose ‘*situation, bound- 
aries, and extent’ could be described in the petition ; and a survey, 
as part of the proceedings towards acquiring the land, was necessary. 
The State v. Sarnes, 323. 

50. Ayuntamiento means town council. Jd. 

51. Unless the proceedings had advanced far enough to establish 
the right of the party to land, and a survey fixing its situation, &., 
previous to December 19, 1836, it was not such a right as was per- 
mitted to be confirmed by a suit under this act of 1870. Id. 

52. The 8th section of the act of 1870, requiring another survey, 
is to identify the land previously surveyed by appropriate calls, in 
connection with other surveys, so that it can be platted.on the 
county maps in the land office. Jd. 

53. This could not be done from the Mexican surveys, each of 
which was identified by calling for a place, and sometimes by calling 
for an adjoining tract by its name. Td. 

54. A certificate of the Secretary of State, in the State of Tamau- 
lipas, on May 11, 1831, that, in a list of names of persons who had 
denounced lands as recognized by the Government, there was one 
as follows: ‘‘ Without survey on the other side of the Rio Grande. 
Sitios 4. The citizen Santiago Vela, in the estancia of said Ygnacio. 
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City of Guerrero, 14th February, 1831,’°—is of itself no part of the 
proceedings in a title to land. The State v. Vela, 325. 

55. Verbal testimony of the existence and contents of an expe- 
diente as part of a title to land claimed in proceedings under act of 
August 15, 1870, held incompetent. Jd. 

56. A grant situated on or near the line of Burnett’s colony, and 
issued by George Antonio Nixon, commissioner for said colony, and 
outside its limits, as ascertained by measurement,—the boundary 
lines never having been determined,—would not, on that account. 
be void for want of power in the commissioner to extend the title. 
Elliott v. Mitchell, 445. 

57. The failure in the officers of the land office to delineate upon the 
maps in the office a grant on file in its archives, would not affeet 
such grant in favor of a subsequent loeation, upon which a patent 
had been issued. Jd. 


LAND CERTIFICATE. 
COMMISSIONER OF GENERAL PROBATE MATTERS, 3. 
LAND OFFICE, 1. ‘TRESPASS TO TRY ‘TITLE, 6. 
LOCATIVE INTEREST, 1. 


LEVY. 

PURCHASER, 4. 

1. The sheriff is not required to take possession of land when he 
makes a levy, as he must of personal property, nor does he put the 
purchaser in possession. He is, therefore, not required to go upon 
land to levy an execution upon it. The levy of an execution upon 
land does not of itself disturb the possession of the defendant occu- 
pying it, nor does it operate a satisfaction of the judgment on which 
the execution was issued, until after a sale of the Jand for a sufli- 
cient amount. Cavanaugh v. Peterson, 197. 

2. A defective entry of a levy does not vitiate a sale of land (there 
being a valid judgment, execution, and sheriff’s deed) when the 
purchaser had no uotice of, and did not participate in, any fraud ts 
making the levw. Id. 


LICENSE. 
TAXES, 8, 9, 10. 


LIEN. 
DEED OF ‘'Il'RUST, 1, 2. 3. 4, 5. PRE-EMPTION, 1. 
JUDGMENT LIEN, 4. PURCHASER, 4. 


MORTGAGE, 3. 

1. A vendor of lands, who has exeented his bond for title, on 
payment of the purchase-money, has pliced the purchaser in posses- 
sion, and lms transferred or collected the notes for the purchase- 
money, retains the lega] title simply as trustee, and has no interest 
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in the land subject to execution. His creditor, who attaches land 
in this condition, in which the debtor has no interest in fact, acquires 
no lien, unless it be by virtue of the registration laws. Catlin v. 
Bennatt, 165. 

2. Under the registration laws of this State, (Paschal’s Dig., arts. 
4988, 4989.) unless title-bonds are recorded, they are void as to cred- 
itors of the vendor who acquire liens without notice, and as to sub- 
sequent purchasers without notice. Jd. 


LAND, 4, 6, 7. 

PROBATE MATTERS, 7. 

1. See case where a decision below was erroneously rendered, 
upon the defense of limitation, and the judgment sustained, because 
of insufficiency of evidence establishing a trust which was sought to 
be enforced. Dean v. Crenshaw, 10. 

2. See facts held sufficient as a defense against an action, good if 
brought promptly, and before intervening equities had attached. Jd, 

3. The statute of limitations cannot be interposed in bar to an 
action upon an open account concerning merchandise between mer- 
chant and merchant, though none of the items of the account bear 
date within two years before the institution of the suit. Whittlesey 
v. Spofford, 13. 

4. Though it is manifest that one who has been in adverse posses- 
sion, with all of his improvements, on a large tract of land belonging 
to another, for the period of ten years, cultivating, using, and en- 
joying the same, (Paschal’s Dig., art. 4623,) thereby acquires title to 
six hundred and forty acres, including his improvements, yet the 
statute which confers this right is so meager in its provisions, that it 
will receive no construction beyond this, except as directly appli- 
cable to pertinent facts arising in a case. Questions which may arise 
under that statute, not yet decided, are the following : 

1. Ifa person, while improving his own land, should by acci- 
deut or design place a fence a few yards over his own line, on 
the land of another, so as to include a strip which he cultivates 
for ten years with his own field, shall this result in fixing a 
boundary between the two tracts, or in the acquisition of six 
‘hundred and forty acres of land belonging to another, when the 
fence was placed there? Must the six hundred and forty acres, 
if he be entitled to it under the statute, include all of his im- 
provements, or only such portion as extends over on the adjoin- 
ing tract? 

2. If one should settle, and improve without title, near the 
corners of four sections of land, belonging to diflerent parties, 
and, after inclosing, retain possession of adversely, and eulti- 

vate for ten years, in one field, a few acres on each section, does 
he thereby acquire, if suits should be brought for the trespass 
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by the four owners of the tracts, six hundred and forty acres 


from each ? 


Mooring v. Campbell, 37. 


5. Whatever aid long possession may give to one claiming title, it 
is not, of itself, sufficient, under the act of August 15, 1870, (Pas- 
chal’s Dig., art. 2068); and the title which it can aid, whether perfect 
or imperfect, must be established by the ordinary rules of evidence 


applicable to the proof of proper titles, unless it can be shown to be 


impracticable, from the loss or destruction of records and papers 


pertaining to it. 


The State vy. Cuellar, 295. 


6. A title-bond, whether the purchase-money be paid or not, save 


as against the vendor, is title, or color of title, if connected with the 


sovereignty of the soil, under which a defendant may maintain his 


defense under the statute of limitation of three years. 


Mitchell, 445. 


7. A break in the occupancy between tenants of a month’s dura- 
tion will not be considered an abandonment of the possession, neither 
is such break material, nor will it destroy the continuity of a posses- 
sion otherwise complying with the requisites of the statutes of limit- 


ation. Id. 


8. A petition by one partner, alleging the proposed duration of a 
partnership, but showing that the matters passed into the hands of 


Elliott v. 


a receiver before the close of the agreed term, and seeking recovery 


against another partner, on partnership account, and filed more than 


two years after the date the partnership matters passed into the 
hands of the receiver, will be held barred by limitation. 


v. Lytle, 452. 


9. The exemption from suit, given by the three years’ statute of 
limitations, is not lost by a temporary break in the possession subse- 


Lockhart 


quent to the completed term of adverse possession; and, without 


determining whether the elder title is extinguished, or that the 


matured junior title may or may not be abandoned, so that the 
holder of the elder title, on regaining his possession, or in a contest 


with one not in privity with the junior title, would have his rights 


unaffected, it is decided that the exemption from suit given by the 
fifteenth section of the statute of limitations, can be pleaded as a 


defense by one in possession in privity of estate, though with discon- 


nected possession with one who had such three years’ possession 


under the statute. 


Erhard v. Hearne, 470. 


10. Suit was brought, in 1871, against an administrator whose 


intestate, it was alleged, had executed, in 1846, the following instru- 


meuts: ** Borrowed and received from William Eborn, nine hundred 
dollars, which I promise to return when called for, with interest. 


February 3, 1846. 


Thomas Eborn.”’ 


** Received of Wil- 


liam Eborn, six thousand five hundred dollars, which I promise to 
invest in lands, or return the same when ealled for, with interest. 


May 14, 1846. 


Thomas Eborn. 


The petition alleged 
that the money had been received on both instruments, by the obli- 
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gor, with the understanding that he should go West and invest the 
same in lands for William Eborn, and if he failed to do so, the 
money should be returned, with interest; that soon after the last 
instrument was executed, the obligor left North Carolina, in which 
State the transaction occurred, and was not heard from thereafter 
until 1870. The statute of limitations of four years was pleaded as 
a defense: Held— 

1. The receipt for nine hundred dollars, borrowed to be re- 
turned ‘* when called for,’’ created a cause of action from its 
date,,and against it the statute ran from the time of its exe- 
ention. 

2. Against the receipt for six thousand five hundred dollars, 
the statute began to run after the lapse of a reasonable time 
within which to apply the money as required; and after the 
lapse of such time, no demand was necessary. 

3. The claim was not an express trust. but must be regarded 
as a moneyed demand, barred by limitation, in the absence of a 
sufficient acknowledgment within four years before the institu- 
tion of the suit. " 

4, The averment that the maker of the instruments left soon 
after their execution, and that his whereabonts was not known 
to the holder of the obligation until 1870, does not make out 
such a case of fraud as constitutes an exception to the statute 
of limitations, there being no express charge of fraud, nor any 
allegation that efforts were made to ascertain his place of resi- 
dence. 

5. The mere removal of a debtor, without communicating to 
his ereditor the place of his new domicile. does not constitute 
such a fraud as will stop the running of the statute. Eborn v. 
Zimpelman, 503. 

11. Continuous possession is not interrupted when there is only a 
short and reasonable time during which there was no actual occu- 
pancy between the outgoing and incoming of parties whose joint 
possession is required to complete the bar of the statute; so a rea- 
sonable time must ordinarily intervene between the date of the deed 
and its record, and the change of possession in conformity with the 
title of record. ‘This necessary and reasonable interval will not de- 
prive parties of the protection of the statute in the one case, any 
more than tlie other. De La Vega v. Butler, 529. 

12. An interval of seven days between the execution of a deed 
and its record, will not break the continuity of possession under a 
recorded deed, where the adverse possession of both grantor and 
grantee in the deed is required to make the term of five years 
under the statute. Jd. 

13. The fact that a defendant, in possession, claims title under a 
grant to the plaintiff, does not estop defendant from pleading limit- 
ation as a bar. The defendant entering under a deed, holds for 
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himself, and not for a remote vendor or the original grantee of the 
land. Id. 

14. See facts held sufficient to support the defense of five years’ 
limitation. Jd. 


LOCATION AND LOCATIVE INTEREST. 





LAND, 1-12, 67. 

1. W., who was entitled, as a colonist, to one-fourth of a league of 
land, entered into a written contract. in 1836, with R., by the terms 
of which R. was to locate W.’s certificate and procurt a title to the 
one-fourth league of land, for which service W. was to make a title 
to one-half of the land to R. In 1868 the administrator of R.’s estate 
brought suit against the heir of W., and parties in possession of the 
land under him, for one-half of the land patented under the con- 
tract, and alleging that the certificate was not obtained until 1838 : 
that it was first located on land embarrassed by a confiicting claim, 
which location was abandoned; that it was afterwards located on 
the land in controversy by R., he (R.) paying fifty dollars for the 
privilege of securing that location ; that patent was delayed by the 
conflicting claim of adjacent locators ; that the commissioner refused 
to issue patent until 1855; that neither W. nor his heirs expressed 
dissatisfaction with the delay, but acquiesced in the location and 
enjoyed its benefits ; that W. was sought for after patent issued, 
and could not be found; that the land remained unoecupied until 
1868, when the heirs sold it to F., who had notice of R.’s claim, when, 
for the first time, the contract made between W. and R. was repu- 
diated by W.’s heir. On appeal from a judgment sustaining a 
demurrer to the petition : Held— 

1. When the heirs of the owner of a land certificate have re- 
ceived the benefit of its location by another party than the an- 
cestor, under a contract with him for an interest in the land, 
equity will enforce the contract when there is no evidence of a 
surrender by the locator of his rights, or a culpable neglect to 
enforce them. 

2. The acquiescence of W. after the long delay of R., in the 
location as ultimately made, operated as a waiver of his right 
to object to complying with the contract en account of the 
delay. 

3. Under the faets as stated, R. could have enforced specific 
performance of the contract when the patent issued in 1855, 
and he then became the equitable owner of one-half the land. 

4. When the patent issued to W., the legal title vested in him 
in trust for the holder of his title-bond to R., to the extent of 
the loeative interest ; and the petition showed a sufficient excuse 
for not sooner seeking to enforce a conveyance of the legal title. 

5. Until some act done by W., repudiating the trust, limita- 
tion did net begin to run against R. 
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LOCATION AND LOCATIVE INTEREST—continued. 

6. Ordinarily, when the holder of a title-bond has performed 
his part of the contract, ten years must elapse before the court 
will refuse him specific performance. 

7. During the suspension of the statutes of limitations, equity 
will follow the law, and will not, except for some equitable rea- 
son, hold a party guilty of laches for not seeking an enforcement 
of his equitable right during the suspension of the statute. 

8. Smith v. Hampton, 13 'Tex., 463, discussed. 
9. That the contract was of ancient date, constitutes no valid 
objection to its enforcement in law or in equity. 

10. The want Of equity on the side of W.’s heir, as the case 
is presented by the petition, forbids a consideration of the 
question of R.’s delay in meeting the location, and requires that 
the lapse of time since the accrual of the eause of action should 
constitute the only test by which R.’s right to sue should be 
considered. 





11. The judgment of the court, sustaining a demurrer to the 
petition, was erroneous. Reed y. West, 240. 

2. B furnished C with three land certificates, one for a league and 
two for a league and labor each, undera contract between them, by 
which he was to locate, survey, and procure patents on the certifi- 
cates, in consideration of which C was to receive a locative interest 
of one-fourth of the three leagues and two labors. C located, sur- 
veyed, and returned to the land office the three certificates, with the 
surveys thereof, and received patents on two of the surveys ; but the 
third was not patented, because the certificate was invalid. In a 
suit between the parties toadjust their interests in the land to which 
patents had issued, the amount of land to which C would have been 
entitled, out of all three of the surveys, was set aside to him as his 
interest in the two which were patented : Held— 

1. C was not entitled to the decree as rendered, unless his 
eontract was entire and indivisible. 

2. C’s contract was severable, and not entire and indivisible. 
It was a contract for the joint acquisition of land, by the loca- 
tion of the certificates, and not for acquiring the corresponding 
number of acres in a botly. 

3. There was nothing in the contract to show that the ecertifi- 
eates conld or would be located adjoining each other, or, if they 
were, that the surveys would be of uniform value, or that the 
patents would be obtained at the same time. 

4, The most that C can claim in reference to the certificate 
not patented is, that B shall compensate him for the dumage he 
has sustained by the failure of B to furnish a valid certificate. 

5. That damage must be ascertained by the rules applicable 
to settlements between those engaged in a joint’ enterprise for 
mutual profit, when expenses have been ineurred by one on the 

faith of something agreed to be done by the other. Under these 
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LOCATION AND LOCATIVE INTREREST—continued. 
rules, the measure of C’s damage, in the absence of bad faith on 
the part of B, would be the amount expended by C in locating 
and surveying his void certificate, and the reasonable value of 
his time and labor while thus engaged. 

6. ‘The measure of damages, as between vendor and vendee, 
in case of failure of title to land, is not applicable. A contract 
for the joint acquisition of the public domain is not a contract 
for the sale and purchase of land, and is not an agreement 
within the statute of frauds. Smith v. Crosby, 121. 


MANDAMUS. 

1. The party injured by a neglect of ministerial duty by the clerk, 
may also maintain an action for damages thereby sustained ; or he - 
may, by a suit in the nature of a mandamus, compel the officer to 
perform the neglected duty. If the latter remedy be resorted to, the 





clerk is a necessary party, and often the only proper party, agaiust 
whom it should be invoked, and though he may have no personal 
interest in the performance of the act sought to be enforced by 
mandamus, his right of appeal! from the judgment rendered against 
him exists, Moore v. Muse, 210. 

2. A clerk who issues a writ of supersedeas in a cause pending in 
error in the Supreme Court, in which the writ-of-error bond was 
executed for a sum which was not equal to double the value or 
amount of the judgment, order, or decree upon which the writ of 
error was obtained, acts in plain violation of a positive command 
laid upon him by the statute, and may be compelled, by mandamus, 
to issue the proper process to enforce the judgment from which the 
writ of error was prosecuted. Id. 

3. The District Court has no jurisdiction, by writ of mandamus or 
otherwise, to control the action of the Commissioner of the General 
Land Office in the issuance of railroad certificates. G. B. & C. 
N.-G. R. W. Co. v. Gross, 428. 

4. Bledsoe v. International R. R. Co., 40 'Tex., 537, affirmed, Id. 

5. The District Court has no power over the Comptroller in the 
discharge of the duty imposed on him as one of the heads of de- 
partments, under the Constitution, Chalk vy. Darden, 438. 


MANDATORY AND DIRECTORY. 
CONSTITUTIONAL LAW, 7. 


MEASURE OF DAMAGES. 
LOCATIVE INTEREST, 1. 
1. The measure of damages on the failure to take up a lien upon 
a tract of land, is the amount of the lien, and not the value of the 
land lost, if the value of the land. exceeds the lien. Z'homas v. 
Hammond, 42. 
2. In an action for unlawfully overflowing the lands of plaintiff, 
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MEASURE OF DAMAGBS—continued. 


in which defendant pleaded that the suit was wrongfully instituted, 
and brought for the purpose of vexing the defendant, his attorneys’ 
fees form no part of his right to damages, upon the jury finding 
against the plaintiff. Salado College v. Davis, 131. 

3. Nor do losses resulting from a failure in defendant to sell his 
land, oceasioned by the unsuccessful suit to abate his use of water 
privileges, form any part of the damages for whieh relief is given. 
Id. 

4. An act which does not amount toa legal injury, cannot be 
actionable because it is done with a bad intent. Jd. 


MERCHANT. 


The statute of limitations cannot be interposed in bar to an action 
upon an open account concerning merchandise between merehant 
and merchant, though none of the items of the account bear date 
within two years before the. institution of the suit. Whittlesey v. 
Spofford, 13. 


MORTGAGE. 


DEED OF TRUST, 1, 2, 3, 4,5. 

TRESPASS TO TRY ‘TITLE, 13. 

1. It is no objection to a mortgage, under which title to land is 
claimed, when the mortgage is offered in evidence, that it was not 
recorded within three months after its execution, when the contro- 
versy is between parties to the mortgage. The statute (Paschal’s 
Dig., art. 4986) makes the mortgage valid as between the parties to 
it, whether recorded or not. Cavanaugh vy. Peterson, 197. 

2. A purchaser at a sale under a decree foreclosing a mortgage 
upon land, the legal and equitable title to which appeared from the 
recorded evidence of title to be in the mortgagor, acquires title, and 
is not affected by the fraud of the mortgayor in procuring his title, 
of which the mortgagee had no notice at the time the mortgage was 
executed.» Notice of frand in the acquisition of title by the mort- 
gayor, brought home to the purchaser before the purchase on fore- 
closure, will not affect his title, if the mortgage was valid in every 
respect, and the mortgagee had no notice.of the fraud when he 
accepted the security offered by the mortgage. Jd. 

3. When a mortgage of land has been received in good faith by 
the mortgagee, without any notice of a defect in the mortgagor’s 
title, the fact that the mortgage was uot recorded until after a suit 
was brougiit against the mortgagor by his vendor to set aside the 
conveyance to the mortgagor for fraud, cannot affect the validity 
of the mortgage’ lien, when the vendor had acquired no new rights 
to the land in the interval before recording, and had not been in- 
duced by a want of notice.of the mortgage to alter his position in 
regard to the land. Id. 

4. Though the statute provides that a mortgage on land shall be 
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MORTGAGE 
foreclosed in the county where the land is situated, it does not follow 
that a judgment of foreclosure would be void if the mortgage were 
foreclosed in another county. The jurisdiction of the District Court 


continued. 


being general, a judgment rendered by it, foreclosing a mortgage 
on land, though the land be not in the county in which the judg- 
meut is rendered, is binding and conclusive as between the parties 
to it, to the full extent of what is decreed, until appealed from or 
set aside. Id. 

5, A bona-fide judgment creditor, without any notice of the equi- 
ties of other parties, may sell land levied on, and if his judgment is 
rendered in another county from that in which the land is situated, 
the lien attaches by the levy of execution, and a purchaser with 
notice at a sale under said execution acquires a good title. Id. 


MOTION. 
CLERK OF CouURT, 1, 2. 


NEW TRIAL. 
PARTITION, 5. 
PRACTICE IN DISTRICT COURT, 5, 6. 
PRACTICE IN SUPREME COURT, 4. 


NON EST FACTUM. 

EVIDENCE, 4. 

1. The holder of a promissory note, to which non est factum was 
pleaded, established, by evidence, that D. C. H. & H., by whom the 
notes purported tu have been executed, had been partners until 
within a few months before the date of the note ; that, in carrying 
on their partnership, they had many dealings with the plaintiff, to 
whom the notes purported to have been executed ; that they were 
indebted to plaintiff on open account to the amount for which the 
note was given; that the note was executed by C., in the name of 
the firm of D. C. H. & H., in settlement of partnership accounts : 
Held— 

1. That facts were sufficient to warrant the inference that the 
partnership was continuing at the date of the note, and conse- 
quently to prove, prima facie, its execution by each and all the 
members of the firm by C. 

2. While it is true that after the dissolution of a partnership, 
the members thereof cannot create obligations which will bind 
the firm, or change the character or form of those already exist- 
ing, still it devolves on them to give actual notice to those with 
whom the firm has had dealings; and any act done within the 
scope of the partnership, by one of the members, after its disso- 
lution, and before actual notice of dissolution to those with whom 

said firm had been dealing, is binding upon all the members of 
such firm. 
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NON EST FACTU M—continued. 

3. Partnership notes import, at law ; although it is otherwise 
in equity, a joint, and not a joint and several obligation. Davis 
v. Willis, 154. 

' > 2, The exclusion of a plea of non est factum, where there remained 
a plea denying the partnership alleged as maker of the draft sued 
on, is not such error as will require revision. The denial of the 
partnership put plaintiff upon proof of the execution as against 

. defendant. Alexander v. Lewis, 481. 

3. A plea of non est factum may be made by an agent of the 
administrator; and may be made by an heir, with consent of the 
administrator as such agent, even when the administrator may be 
unwilling to make the necessary affidavit. Eborn v. Zimpelman, 
504, 


NOTARY PUBLIC. 

There is no statute conferring on notaries public a general 
power to administer oaths and take affidavits. Such a power is not 
one of the incidents of the office of notary public, under the law- 
merchant, and, as it is not, by the statutes of 'exas, conferred on 
notaries of other States, an instrument purporting to be an affidavit, 
executed before a notary public of another State, by an appellant, 
stating an inability to give bond, with security, for costs, is not an 
affidavit, within the meaning of the statute. Jenks v. Jenks, 220. 


NOTICE. 
MORTGAGE, 2, 3. REGISTRATION, 1, 2, 3. 
PARTNERSHIP, 1, 4. ‘TRESPASS TO TRY TITLE, 13. 


1. A duplicate original deed, executed according to the forms of 

the civil law, before a colony empresario, and deposited in his office, 

' was not notice of the sale to subsequent purchasers. Littleton v. 

| Giddings, 109. 

2. Notice of an unrecorded deed to one interested with a subse- 
quent purchaser in the purchase, but whose name does not appear 
in the subsequent conveyance, is notice to the subsequent purchaser 
to whom the conveyance is made. Id. 

3. A purchaser of land, who before the purchase had notice of 
facts which should have put a prudent man on inquiry to ascertain 
if a former conveyance had been made by his vendor, does not meet 
the requirement that he shall prosecute with reasonable diligence an 
inquiry to learn the truth, by merely examining the record of con- 
veyances in the county where the land is situated, and inquiring of 
the vendor himself, when an inquiry among the vendor’s neighbors 
would reveal the former conveyance. If an inspection of the record 
should constitute sufficient inquiry, no other notice than the record 
of the deed would be available. If inquiry of the vendor himself 
would be sufficient, his denial of the former conveyanee would rarely 
be wanting. Id. 




















































INDEX. 


NOTICE—continued. 

4, Registration laws diseussed. Taylor v. Harrison, 454. 

5. The record of a deed duly acknowledged or proved for record 
is, by the statute, notice to subsequent purchasers and ereditors, of 
such facts as they would have learned from the record, had they ex- 
amined it. Id. 

6. Such notice does not extend to facts which, by an examination 
of the record, a prudent man might have been put upon inquiry to 
ascertain, and which were not contained in the record. Jd, 

7. The reeord of a deed duly executed and recorded, without the 
authentication, is imperfect. The authentieation is a necessary part 
of the record. Such omission is fatal to the effect of the registry, 
and such imperfect record is not notice. Id. 


ORDER OF SALE. 
PROBATE MATTERS, 3. 8. 


OVERFLOW. 

It was the duty of the court to instruct the jury as to the meaning 
of the word overtlow, in the suit involving the meaning of a contract 
prohibiting the overflow of certain springs; and if the waters of the 
springs, in the place where they issued from the ground, at the date 
of the deed containing the inhibition, were flowed over, or impeded 
by the higher waters of the dam, this was a violation of the restric- 
tion. Salado College vy. Dawis,131. 


PAROL EVIDENCE. 

EVIDENCE. 

1, An agreement which may or may not be performed within 
twelve months, is not required by the statute of frauds to be in 
writing; if must appear from the agreement itself that it is not to 
be performed within twelve months, in order to come within the 
statute. Thomas v. Hammond, 42. 

2. Where written instruments form part of a more comprehensive 
transaction, the terms of which are not attempted to be expressed 
in writing, parol testimony as to such parts of the transaction as 
were not reduced to writing is admissible. Jd. 

3. A parol agreement, by which the purchase-money notes were 
to be deposited with an attorney, and from the proceeds of such 
notes outstanding liens against the land deeded to the maker of the 
notes were to be taken up and discharged, may be shown, in defense 
of an action upon such notes. Such an agreement is so far distinet 
from and collateral to that part of the contract reduced to writing, 
as to allow of its establishment by parol evidence. Id. 

PARTIES. 

HOMESTEAD, 1, 2. 

INJUNCTION. 

TRESPASS TO TRY TITLE, 1. 

1. As it is for the interest of the defendant, and not an absolute 
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PARTIES—continued. 
requirement of the law, that actions upon such contracts should 
be brought in general against all of the joint contractors, yet if 
defendants, who are sued, fail to take advantage of the omission in 
due time, and in the proper manner to enforce their right, they 
cannot afterwards complain. Davis v. Willis, 154. 

2. The non-joinder of a joint obligor as defendant, should be 

pleaded in abatement, unless it appears in the petition that the 

. party omitted is living, in which case a formal plea in abatement is 
unnecessary, as it would only be a reiteration of matter alleged by 
the plaintiff. Id. 

3. When the non-joinder of a joint obligor as defendant is, by the 
petition, alleged to be on account of the death of such joint obligor, 
and he is in fact living, the non-joinder cannot be taken advantage 
of by the defendants who are sued, except by pleading in abatement 
the fact that he is living. Jd. 


PARTITION. 

HOMESTEAD, 3, 4. 

1. Ina suit, by children of a former marriage against the widow 
and children of the second marriage, for partition, when it is ad- 
mitted in the petition that the-property is community, no issue can 
arise as to whether the property was community or separate prop- 
erty. Harris v. Reed. 523. 

2. In such a suit, the homestead, and property exempt from forced 
sale, will not be taken into partition. Id. 

3. When Jand has been conveyed, by deed, as an advancement, 
and, on partition, the heir seeks to show that the advancement was 
previously made by parol for the purpose of reducing the amount 
to be charged, the date of the deed will be taken as the date of the 
advancement, in the absence of satisfactory evidence of the prior 
parol gift. Jd. 

4, It was not error, in such a case, to allow the widow and others 
(defendants) to testify to payments made, of debts of the estate, 
without their producing receipts. Id. 

5. Where the evidence upon the material issues is directly con- 
fiicting, and each side well sustained by testimony, the verdict will 
not be set aside. Id. 


PARTNERSHIP. 

INSURANCE. 

NON EST FACTUM, 2. 

1. The holder of a claim against a partnership has a legal right to 
have his claim established against the estate of the deceased partner, 
aud, in the ordinary course of administration, his claim will be paid 
pari passu with other claims of the same class, without regard to 
the distinction between partnership and individual claims. Higgins 
v. Rector, 361. 
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PARTNERSHIP—continued. 

2. When a joint creditor has to resort to equity to reach the estate 

of the survivor, a court of equity will seek to secure equality amongst 
the creditors. But equity does not interfere with legal rights, even 
for the purpose of producing equality. Jd. 

3. Where there is no partnership fund, and no solvent partner, 
the separate creditor is entitled to no preference, even when the 
assets are equitable. Id. 

4. The holder of a promissory note, to whieh non est factum was + 
pleaded, established, by evidence, that D. C. H. & H., by whom the 
notes purported to have been executed, had been partners until 
within a few months before the date of the note; that in carrying 
on their partnership, they had many dealings with the plaintiff, to 
whom the notes purported to have been executed; that they were 
indebted to plaintiff on open account to the amount for which the 
note was given; that the note was executed by C., in the name of 
the firm of D. C. H. & H., in settlement of partnership accounts : 
Held— 

1. That facts were sufficient to warrant the inference that 
the partnership was continuing at the date of the note, and 
consequently to prove, prima facie, its execution by each and 
all the members of the firm by C. 

2. While it is true that, after the dissolution of a partnership, 
the members thereof cannot create obligations which will bind 
the firm, or change the character or form of those already exist- 
ing, still it devolves on them to give actual notice to those with 
whom the firm has had dealings; and any act done within the 
scope of the partnership, by one of the members after its disso- 
lution, and before actual notice of dissolution to those with 
whom said firm had been dealing, is binding upon all the mem- 
bers of such firm. 

3. Partnership notes import, at law,—although it is otherwise 
in equity,—a joint, and not a joint and several obligation. 

4. As it is for the interest of the defendant, and not.an abso- 
Inte requirement of the law, that actions upon such contracts 
should be brought in general against all of the joint contractors, 
yet if defendants, who are sued, fail to take advantage of the 
omission in due time, and in the proper manner to enforce their 
right, they cannot afterwards complain. . 

5. The non-joinder of a joint obligor as defendant, should be 
pleaded in abatement, unless it appears in the petition that the 
party omitted is living, in which ease a formal plea in abate- 
ment is unnecessary, as it would be only a reiteration of matter 
alleged by the plaintiff. 

6. When the non-joinder of a joint obligor as defendant is, 
by the petition, alleged to be on account of the death of such 
joint obligor, and he is in fact living, the nou-joinder cannot be 
taken advantage of by the defendants who are sued, except by 
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PARTNERSHIP—continued. 


pleading iu abatement the fact that he is living. Davis v. 
Willis, 154. 

5. An action for contribution of expenditures incurred by a part- 
ner for the use of the partnership, without going into a settlement 
of the partnership accounts, cannot be maintained, at least, without 
a special agreement, or a separation of the transaction from the part- 
nership accounts. Lockhart vy. Lytle, 452. 

6. A petition by one partner, alleging the proposed duration of a 
partnership, but showing that the matter passed into the hands of a 
receiver before the close of the agreed term, and seeking recovery 
against another partner, on partnership account, and filed more 
than two years after the date the partnership matters passed into 
the hands of the receiver, will be held barred by limitation. Jd. 

7. It is competent for the members of a partnership to provide, by 
agreement, for its continuance after the death of one or more of its 
members ; parties dealing with such partnership would be charge- 
able with notice of the death and of the terms of the agreement for 
continuation of the firm, so far as affects the estate of the deceased 
member. Alexander vy. Lewis, 481. 

8. As by operation of law a partnership is dissolved by the death 
of any of its members, any agreement taking the partnership out of 
this rule must be shown distinetly and by evidence satisfactory. Jd. 

9. An agreement between two partners for the continuance of 
their partnership after the death of one, would not be proof of its 
existence after a new partnership was formed, by taking into the 
firm another member with whom no such agreement was had. Jd. 

10. ‘The acts of the survivor in furtherance of the partnership busi- 
ness, With the aid and conseut of the executors of the deceased mem- 
ber, would not render the general assets of the estate of the deceased 
liable for the debts ineurred in the partnership after the death of 
such member. Id. 


PATENT. 


‘TRESPASS TO TRY TITLE, 6. 


PENSIONS. 


CONSTITUTIONAL LAW, 2, 3. 


PHOTOGRAPHS. 


EVIDENCE, 22. 23, 24. 


PLEADING. 





ABATEMENT, 1,.2. PARTITION, 1. 

AMENDMENT, 1. PRACTICE, 9. 

HOMESTEAD, 1, 2. STATUTES CONSTRUED, 2, 6. 
Non Est Factum, 2. TRESPASS TO TRY TITLE, 6, 10,11. 


1. Under the plea of not guilty, the defendant, in an action of 
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PLEADING—continued. 


trespass to try title, may set up any defense applicable to the action, 
but he cannot, without some further plea, obtain affirmative equi- 
table relief. Catlin vy. Bennatt, 165. 

2. The exemption from suit, given by the three years’ statute of 
limitations, is not lost by a temporary break in the possession sub- 
sequent to the completed term of adverse possession; and, without 
determining whether the elder title is extinguished, or that the 
matured junior tithe may or may not be abandoned, so that the” 
holder of the elder title, on regaining his possession, or in a contest 
With one not in privity with the junior title, would have his rights 
unaffected, it is decided that the exemption from suit given by the 
fifteenth seetion of the statute of limitations can be pleaded as a 
defense by one in possession in privity of estate, though with dis- 
conneeted possession with one who had such three years’ possession 
under the statute. Hrhard y. Hearne, 470. 

3. The rule that a defendant in trespass to try title, who pleads 
specially, setting up title to himself, will be confined in his defense 
to the title set up by him, is not changed by the fact that the 
special plea begins with a denial that plaintiff ever had any 
right or title to the land in controversy, for that would only be, in 
etfect, a repetition of the plea of general denial. Custard v. Mus- 
grove, 217. 

4, A petition, seeking to recover on bonds and interest thereon, 
issued by the city of San Antonio, under the 12th section of the said 
act of September 5, 1850, is subject to demurrer; and the action of 
the court below, sustaining such demurrer and dismissing the suit, 
is affirmed. Giddings v. San Antonio, 548. 


POLICE REGULATION. 


STATUTES CONSTRUED, 24. 


POLICY OF INSURANCE. 


INSURANCE. 


LIMITATION, 7, 9, 11. 12, 13, 14. 
STATUTES CONSTRUED. 20. 


POWER. 





DEED OF TRUST, 2. 

EXECUTOR, 1, 2, 3. 4, 5, 6. 

1. If a grantor has power to sell, and sells, his aet will pass title, 
whether he refers to the power or not. His act would pass his own 
amd the interest of his principal. Hough v. Hill, 148. 

2. A power committed to two or more persons, unless it otherwise 
appear from the instrument by which it is delegated, is properly 
executed only by the joint act of all, or of all who have aecepted the 
trust. Giddings v. Butler, 535. 
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POWER—continued. 


3. When a trust is exeeuted by one of several joint executors, 
with the consent and approbation of the others, or when the others 
subsequently ratify a sale made by one under the trust, the act of 
the single executor will be regarded in equity as binding upon the 
estate. Id. 

4, A deed made by one of several executors, authorized by will to 
act independent of the control of the Probate Courts, if authorized 
by the coexeentors, and approved by them when made, is merely 
an irregular and imperfect execution of the power, which will be 
aided in equity. Id. 7 

5. Courts of equity may enforce specific performance of a parol 
sale of land, or hold executors and trustees bound by acts of estoppel, 
where their power is unshackled and coupled with an interest. Jd. 

6. The exceptions recognized above are as well settled as the rule 
that a joint power must be executed by the joint act of the trustees 
or executors. Jd, 


PRACTICE. 





PRACTICE IN DISTRICT COURT. 

PRESUMPTION, 3. 

1. Where the defendant has the affirmative of the issue on trial, 
he has the right to introduce in evidence, in rebuttal, anything 
which is in direct answer to that produced on the part of the other 
party. Markham vy. Carothers, 21. 

2. In this State the usual practice has been that ‘‘the party is 
only required to make a prima-facie case in opening, and may, 
reserve confirmatory proof, in support of the very points made in the 
opening, till he finds on what point his opening case is attacked, 
and then fortify it on these points. Jd. 

3. In an action for the recovery of damages for an alleged trespass 
on property, the unlawful conversion of the property by the defend- 
ant was proved; but there was no evidence of its value, The jury 
estimated its value from their judgment alone, and returned « ver- 
dict accordingly: Held, That this was error; the evidence must 
furnish the standard for the value of the property converted. 
Mooring v. Campbell, 37. 2 

4. Where exceptions are made to an answer, because setting up 
an agreement void under the statute of frauds, in the absence of an 
express averment in the answer that the agreement is verbal, it will 
not be so presumed, and such exceptions are properly overruled. 
Thomas v. Hammond, 42. 

5. Nor can such exceptions be urged on appeal, in the absence of 
a bill of exceptions, showing that the testimony, when offered, was 
objected to. Id. 

6. When non est factum is pleaded in a note for which a recovery 
is sought, the plaintiff is not restricted by the plea of the practice 
of the courts to a particular order for the introduction of the testi- 
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PRACTICE —continued. 





mony, on which he relies to prove the execution of the note. If the 
plaintiff proves all the faets necessary to make out his ease, the 
defendant cannot complain of the order in which the evidence is 
presented to the jury, unless it can be shown that the order in which 
it was introduced, tended to mislead and embarrass the jury. Davis 
vy. Willis, 154. 

7. The depositions taken in another suit of a witness examined, 
cannot be read in evidence to impeach such witness, unless, on his 
examination, his attention previously had been called to his declara- 
tion so sought to be introduced. Alexander y. Lewis, 481. 

8. Section 195, of Probate’ Law of 1870, referred to proceedings 
on the probate side of the court, and not to ordinary suits in the 
District Court. Hborn v. Zimpelman, 504, 

9. Plea of non est factum may be made by an agent of the adminis- 
trator; and may be made by an heir, with consent of the adminis- 
trator as such agent, even when the administrator may be unwilling 
to make the necessary affidavit. Jd. 


PRACTICE IN DISTRICT COURT. 


s 


CHARGE OF COURT. PRACTICE, 8, 9. 

CLERK OF CouRT. 1, 2, 3,4. PROBATE MATTERS, 8. 
EVIDENCE, 4. STATUTES CONSTRUED, 7. 
LAND, 52, 53. TRESPASS TO TRY ‘TITLE, 10, 11. 


1. The following charge was given to a jury: ** The witness who 
swears positively that a certain state of facts is true is entitled to 
more weight than half a dozen others who cannot swear positively, 
but who testify that they do not believe them to be true”: Held, 
That it was a charge upon the weight of evidence and prohibited by 
statute (Paschal’s Dig., art. 1464); that it was an unnecessary and 
improper interference with the province of the jury—a gratuitous 
aid tendered to them, and should never appear in the charge of a 
court. Sparks v. Dawson, 138. 

2. In an action of trespass to try title against several defendants, 
in Which some of the defendants set up title as against the other 
defendants, and were permitted to take judgment by default against 
such defendants, who do not appeal, the plaintiff, having lost his 
suit, cannot complain, on appeal, of such action of the court in 
regard to the rights of the defendants. Hough vy. Hill, 148. 

3. The fact that deeds forming part of the plaintiff's chain of title, 
in an action of trespass to try title, may have been admitted improp- 
erly, over objection to their acknowledgment, &c., when the judg- 
ment was for defendants, is no ground for affirming the judgment 
against plaintiff; having the right, upon the objections being sus- 
tained, to prove their execution, he should be allowed the opportu- 
nity to do so, Id. 

4. Where a deed has been admitted by the court, and there is no 
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PRACTICE IN DISTRICT COURT—continued. 
evidence putting its validity in issue, it is error for the court to sub- 
mit the validity of such deed to the jury. Jd. 

5. While it-is competent for the District Court to entertain a 
motion for new trial after two days from the judgment, at the same 
term, yet its refusal to grant a new trial on such motion will not be 
revised, unless when clearly wrong. Linn v. Le Compte, 440. 

6. Unless it be made to appear that counsel for an absent party 
were forced to trial, where the absent party claims the benefit of a 
eonsent to postpone, in motion for new trial, in support of the action 
of the court it will be inferred that his counsel went voluntarily into 
the trial. Jd. 


PRACTICE IN SUPREME COURT. 

PRACTICE IN District Court, 5. 

1. That a judgment was rendered in the court below upon an im- 
material issne, where the record shows that it was correctly decided, 
will not be ground of reversal. Dean v. Crenshaw, 10. 

2. The decisions of the Supreme Court on a proposition of law, 
which has been repeatedly announced by the court as at present 
constituted, will not be varied in deciding a case on appeal which 
had been before on appeal, and which, after being reversed, was 
tried and decided in accordance with an opinion of the Supreme 
Court as then constituted, at variance with more recent decisions. 








: Meyers vy. Dittmar, 373. 

3. The doctrine, that a proposition of law, once announeed in a 
particular case, on appeal to the Supreme Court, becomes the law 
of that case on a second appeal, though the law may have been 
differently construed in the meantime, though sanctioned by high 
authority, has never been approved by this court. Jd. 

4. Though the issue, on which improper evidence was admitted, 
is immaterial, yet, if it be so intimately connected with a material 
issue that it cannot be known whether it did not affect the finding 
of the jury on the material issue to appellant’s prejudice, the case 
will be reversed. Eborn v. Zimpelman, 504. , ; 

PREEMPTION. 

1. Under the statute, a patent cannot be obtained by a preémptor 
to the land oceupied by him, until he shall have established, in the 
manner pointed out by the statute, that he occupied and improved 
the land for three years; and a settler upon public domain who un- 
dertakes to sell the land which had been occupied by him less than 
three years, as‘a preémptor, before his sale and abandonment of it, 
acquires no lien on the land to seeure the note given for the pur- 
chase-money as against its purchaser who afterwards acquired title 
from the State. Palmer v. Chandler, 332. 

- 2. Suit was instituted against two defendants. One accepted ser- 


vice of citation. On the other, citation was served by the sheriff. 
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PREEMPTION—continued. 
The name of the defendant accepting service and of the sheriff was 
the same: Held, On error, iff the absence of testimony, it will not 
be presumed, from the identity of name, that the sheriff was the 
same person who, as defendant, accepted service. A judgment by 
default against both defendants in such case affirmed. Waller v. 
Edmonds, 468. 

3. Where exceptions are made to an answer, because setting up 
an agreement void under the statute of frauds, in the absence of an 
express averment in the answer that the agreement is verbal, it will 

not be so presumed, and such exceptions are properly overruled. 
Thomas v. Hammond, 42. 


PRESCRIPTION. 

1. That a river-crossing upon a public road has been used for over 
thirty years, is amply sufficient to authorize the presumption that 
the right to it had been granted to, or otherwise acquired by, the 
public. Hudson vy. Cuero L. & EF. Co., 56. 

2. The statute under which suit is brought requires the evidences, 
&ce., of title to be filed with the petition, and only authorizes suit by 
the ** grantor, heir, or legal assignee of any grant of land emanat- 
ing from the Spanish or Mexican Governments, showing its origin 
previous to the 19th of Deceinber, 1836.’ This language would, or- 
dinarily, import a paper title of some kind, capable of being filed in 
court with the petition; so that, as preseription could not be so 
evidenced, it cannot be held that the statute affords any aid to a title 
claimed by prescription. State v. Cardinas, 251. 

3. A right as against the Government might have accrued under 
the Spanish and Mexican Governments, under which the party in 
possession might defend his right to the land by prescription, as 
against a subsequent grantee of the same land; but it does not fol- 
low that such party is entitled to aid from the statute, which, by its 
terms, is inapplicable. Jd. * 


PRESUMPTIONS. 
GRANT, 8. 
PRACTICE IN District CouRT, 6. 
PROBATE MAYERS, 2. ° 





PRINCIPAL AND AGENT. 
County CouRT, 2, 3, 4. 
1.. When, by the terms of a contract between a principal and his 
agent, it is stipulated that the agent should receive ten per cent. on 
the entire amount of sales made by him, and that if the principal 
should resume control, so that the agency would eease, then the 
agent should be paid **in proportion to the services rendered by him 
previous to the closing of his connection with their business,’’ it was 
error to instruct the jury, in a suit by the agent whose ageney had 
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NCIPAL AND AGENT—continued. 

been so terminated, that he was entitled to recover whatever the 
evidence might show that his services actually performed were rea- 
sonably worth. McCormick v. Bush, 191. 

2. When, under such a eontract, the agent did not render the 
entire service for which ten per centum was agreed to be paid, and 
there was no evidence before the jury, on the trial of the suit brought 
by the agent, which would enable them. to know what proportion 
the services rendered bore to those which would have been rendered 
had the entire service been performed, no verdict could properly be 
rendered in the case. Id. 

3. In a suit by an agent against his principal, to recover compen- 
sition on account of sales made for the principal under a contract, 
by which the agent bound himself to sell to no one, except such as 
were reputed in their neighborhood to be responsible for the amount 
they would contract to pay, it is incumbent on the agent, in the 
absence of evidence that the money was colleeted, to establish that 
the articles were sold by him to men of that character. Jd. 

4. The act of December 17, 1861, allowing interest upon accounts, 
when construed with reference to other acts passed at the same 
session of the Legislature, and in the light of the situation of the 
country at the time of their enactment, allowed interest on accounts 
previously contracted, to be computed from the tirst day of January, 
after the enactment of the law, as well as upon aecounts that might 
be thereafter contracted. Id. 


PROBATE MATTERS, 


ESTATES OF DECEDENTS, 1. 

1. Under the laws in force in 1840, the Probate Courts had power 
to grant letters of administration on the estates of persons who 
were not “inhabitants of or resided in the county at the time of 
their decease.’?’ Though this conclusion, as an original proposition, 
might be questioned, if based alone on a construction of the act of 
December 20, 1836, entitled ‘*An act organizing the inferior courts, 
and defining the power and jurisdiction of the same,” its correct- 
ness is deduced from legislative enactments prior to 1840, in which 
the power is impliedly recognized, and on the contemporary and 
practical construction of the powers of the Pfobate Court. Pleas- 
ants v. Dunkin, 343. 

2. It is no objection to the validity of an administration, under 
which title is claimed.in a collateral proceeding, that the petition for 
letters of administration contained, with reference to the death of 
the party on whose estate letters were asked, only the averment 
that the petitioner ** verily believed that D. had departed this life.”” 
Such a petition was sufficient to admit evidence of his death, and it 
must be presumed that the court did not act without being satistied 
of the fact. It would be most unsafe to make the validity of an ad- 
ministration depend on the suflicieney of the petition for letters. Jd. 
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PROBATE MATTERS—continued. 


3. ‘The validity of an order of sale of a land certificate, made by 
the Probate Court in 1540, did not depend on the regularity of the 
bond, or a compliance with all of the regulations preseribed in the 
-Civil Code of Louisiana. A bona-fide purchaser was protected by 
the decree of the court, if it had jurisdiction; and a decree of sale 
would not have been an absolute nullity, even if the court had 
omitted to appoint an attorney to represent absent heirs, Id. 

4, Oi the 3d of March, 1840, the act regulating the duties of 
Probate Courts (Hart. Dig., art. 995, ef seq.) had not yet gone into 
effect, and a conveyance then made by a judge of probate to a 
purehaser at an administrator’s sale, ordered by him, in which was 
recited the order of sale, the sale, and the payment of the purchase- 
money, and which was executed with witnesses, was the appro- 
priate evidence of an administrator’s sale under the laws then in 
force. Id. 

5. Where, by will, three executors were appointed, with authority 
to administer without control of the court of probate, and all qualify 
as such, it is incompetent for two of such executors to allow a claim 
against the estate. McLane y. Belvin, 493. 

6. The allowance, by the Probate Court, of a claim against an 
estate in the hands of executors, with power, under the will, to 
administer, &c., is without jurisdiction, and void as against the 
estate. Id. 

7. The original petition being upon an allowed claim, not men- 
tioning the original demand on which the claim was based, did not 
stop limitation as to the original demand as a cause of action ; limit- 
ation ran against it until, by amendment, it was set up in the peti- 
tion. Id. 

8. An order for sale of lands of a minor was made July 2, 1873, 
upon petition of a ereditor, who had obtained an order against the 
estate for the payment of his debt. Notice of the application for 
sale was made by publication in **'The Daily Herald,” on the 31st 
of May, and in **The Weekly Herald,”’ June 7, 14, 21, and 28, 1873. 
On appeal: Held— 

1. ‘The order, having been made without notices having been 
duly posted, as required by the act of 27th May, 1873, (Paschal’s 
Dig., art. 5703,) was not authorized, 

2. That such citation was defective under the old law, (Pas- 
chal’s Dig., art. 5703,) requiring publication ‘‘once a week for 
four weeks successively’? in a newspaper, 

3. Such order of sale should have been preceded by an order 
ascertaining the want of funds, &e. 

4. The appearance of the guardian to resist the order of sale 
did not cure the want of the statutory 
Mitchell, 572. 

9. Discussion of mode of procedure by creditor, to subject lands of 
a minor to the payment of debts, through the Probate Courts, Id. 


notice. Simpson v. 
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IMISSORY NOTES. 

A rule which would require the maker of a note to act after its 
maturity, and before payment, with reference to the equitable rights 
attaching to it in the hands of every one who may have had it by 
assignment, would be destructive of the negotiability of such instru- 
ments. Long v. Walker, 173. 


PROTOCOL. 


1. The decree No. 24 of the Congress of 19th October, 1833, 
granted lands on certain conditions to inhabitants of Camargo, Mier, 
&e. The ayuntamientos of each jurisdiction were required to as- 
certain and certify to the qualification of applicants, which, when 
given to the interested party, authorized him under the laws and 
eustoms applicable to the acquisition of Jand, through the alealde of 
his jurisdiction, to have the land selected and applied for, inspected, 
valued, and surveyed, after notifying adjoining proprietors. The 
proceedings were all minutely put down in writing, including a plat 
of the survey, and recorded in the office of the alealde, a duplicate 
of which was given to the party as a history of the initiatory pro- 
ceedings of his title, and styled an expediente. The State y. Sais, 
308. 

2. The expediente was, by the party interested. transmitted to 
the Governor, with money to pay for the land according to the val- 
uation, and thereupon the Governor extended the title under the 
seal of the State, and directed the alealde to put him in possession 
formally. Jd. 

3. Possession being given, and the proceedings written out, re- 
corded, and attached to the previous proceedings, constitute, in such 
“ase, a complete title. Jd. 

4. The copy of all these proceedings in the office of the alealde, 
styled the protocol, corresponded with the copy certified and given 
to the interested party, styled the testimonio; both are duplicate 
originals, evidencing the title to the land. Jd. 


BLICATION, SERVICE BY. 
PROBATE MATTERS, 8. 


BLIC BRIDGES AND FERRIES. 

1, The establishing and maintaining of public bridges and ferries 
where public roads cress navigable streams, lakes, or bays, has 
always been held in this State to be a franchise, subject to the regu- 
lation and control of the Legislature, or of the municipal authorities 
to which it has. been committed by the Legislature. Hudson v. 
Cuero L. & E. Co., 56. 

2. Preference is given by the statute, in granting such franchise, 
to the owner of the land on the bank of the stream, lake, or bay 
across which such ferry has been established, upon his making 
application and complying with the statutory conditions. Jd. 





a 











ae 





ame, 


: 
: 
i 
: 
1% 




















INDEX. 713 


PUBLIC BRIDGES AND FERRIES—continued. 

3. This preference is merely a statutory preference, springing 
from public policy, and subject to legislative discretion and control. 
Id. 

4. The riparian owner has no greater or better right to exercise 
the franchise of keeping a public ferry than any one else, beyond 
that growing out of the general laws of the State regulating ferries. 
Id. 

5. The Legislature may, therefore, repeal the statute giving the 
preference. Id. 

6. If the grant of such franchise is to one not the owner of the 
land, and it becomes necessary to enable such grantee to exercise 
the franchise for the puBlic good, to use or take the property of the 
riparian owner, or if a new or different servitude is imposed in fur- 
therance of a public purpose, such grantee would be required to 
make adequate compensation to the owner for such property so 
taken, Id. 


PUBLIC DOMAIN. 
LAND. 
RAILWAY COMPANY, 1, 2. 


PUBLIC FREE SCHOOLS. 
CONSTRUCTION, 6. 


PUBLIC OFFICER. 
TAXES, 19. 


PUBLIC SALE. 
‘TRESPASS TO TRY ‘TITLE, 13. 


PURCHASER. 
BONA-FIDE PURCHASER, 1. LEGISTRATION, 1, 2. 


GUARDIAN AND WARD. SET-OFF, 2. 
MORTGAGE, 2, 5. TITLE Bonp, 1. 
PRE-EMPTION, 1. TRESPASS TO TRY TITLE, 1. 


1. A duplicate original deed, executed according to the forms of 
the civil law, before a colony empresario, and deposited in his office, 
was not notice of the sale to subsequent purchasers. Littleton v. 
Giddings, 109. 

2. Notice of an unrecorded deed to one interested with a subse- 
quent purchaser in the purchase, but whose name does not appear 
in the subsequent conveyance, is notice to the subsequent purchaser 
to whom the conveyance is made. Id. 

3. A purchaser of land, who before the purchase had notice of 
facts which should have put a prudent man on inquiry to ascertain 
if a former conveyance had been made by his vendor, does not meet 
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PURCHASER—continued. 


the requirement that he shall proseeute with reasonable diligence an 
inquiry to learn the truth, by merely examining the record of con- 
veyances in the county where the land is situated, and inquiring of 
the vendor himself, when an inquiry among the vendor’s neighbors 
would reveal the former conveyance. If an inspection of the record 
should constitute sufficient inquiry, no other notice than the record 
of the deed would be available. If inquiry of the vendor himself 
would be sufficient, his denial of the former conveyance would rarely 
be wanting. Id. 

4. A contract for the sale of land, whether executory or an abso- 
lute conveyance, not recorded, is void as to a creditor who, by levy 
or otherwise, acquires a lien on the land without notice ; and when 
the creditor, in the exercise of his rights, has the land sold, the pur- 
chaser at the sale is protected through the rights of the creditor, 
although the purchaser had notice of the facts at the time of the 
sale. Linn v. Le Compte, 440. 

5. W sold land.to P, giving a bond for title, and taking notes for 
purchase-money. The bond was never recorded. W transferred 
the notes, and P went into possession, and by tenant was in posses- 
sion, when an attachment, issued in a suit by C against W, was 
levied on the land; under that attachment proceeding, the land 
was sold and C became the purchaser jointly with his attorney, S. 
Afterwards, suit was brought by the holder of the purchase-money 
notes against P, who died during its pendency. In that proceeding, 
judgment was obtained against P’s estate, the lien foreclosed, and 
land purchased by B at sale under the foreclosure. In trespass to 
try title, brought by C against B for the land: Held— 

1. The failure to record the bond for title did not affect, the 
validity of the title purchased by B at sale under foreclosure, in 
view of the fact that S, the attorney of C, who bought under 
the attachment proceeding, was familiar with the transaction 
between W and P. 

2. B’s title was not affected by the fact that the inventory 
of P’s estate, returned before the inception of the attachment 
proceeding, contained no mention of the land, nor by the declar- 
ations of the heir that he did not claim the land, and that P had 
abandoned the land, and declined to pay the balance due. 

3. Even if S, who was jointly interested with his client C in 
the purchase, had not been familiar with the character of P’s 
interest, a notice, which was given at the sale under attachment, 
of the character of P’s interest, after C had bid, but before the 
bids were closed, was sufficient to charge C with notice, and to 
supply the defect in B’s title, resulting from a failure to record 
the bond for title. Catlin v. Bennatt, 165. 


QUIT-CLAIM DEED. 


DEED, 2, 4. 
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RAILWAY COMPANY. 

CONSTITUTIONAL LAW, 4, 5, 9. 

1. It has been the policy of the State to reserve alternate sections 
in making donations of land to railroads, from the act of January 
30, 1854, (Paschal’s Dig., art. 4955,) until the Constitution of 1869 
went into effect, prohibiting land grants to railroads. G. B. & C. 
N.-G. R. W. Co. v. Gross, 428. 

2. The act granting the appellant sixteen sections of land per 
mile of completed road, is governed, as to the kind of certificates to 
be issued, by the general law, and the railroad company is not 
entitled to certificates under its land grant otherwise than on the 
alternate-section plan. Id. 


RATIFICATION, 
EXECUTOR, 3. 


REASONABLE DILIGENCE. 

A purchaser of land, who before the purchase had notice of 
facts which should have put a prudent man on inquiry to ascer- 
tain if a former conveyance had been made by his vendor, does not 
meet the requirement that he shall prosecute with reasonable dili- 
gence an inquiry to learn the truth, by merely examining the record 
of conveyances in the county where the land is situated, and inquir- 
ing of the vendor himself, when an inquiry among the vendor’s 
neighbors would reveal the former conveyance. If an inspection of 
the record should constitute sufficient inquiry, no other notice than 
the record of the deed would be available. If inquiry of the vendor 
himself would be sufficient, his denial of the former conveyance 
would rarely be wanting. Littleton v. Giddings, 109. 





REASONABLE DOUBT. 
: TRUSTS AND TRUSTEES, 1, 2. 
RECEIPT. 
PARTITION, 4. 


RECRIMIN ATION. 
DIVORCE, 1. 





REGISTRATION. 


7 LIMITATION, 11, 12. NOTICE, 4, 5. 
MORTGAGE, 1, 2, 3. TITLE Bonp, 1. 


1. he record of a deed duly acknowledged or proved for record 
is, by the statute, notice to subsequent purchasers and creditors, of 
such facts as they would have learned from the record, had they 
examined it. Taylor vy. Harrison, 454. 

2. Such notice does not extend to facts which, by an examination 

: of the record, a prudent man might have been put upon inquiry to 
ascertain, and which were not contained in the record. Id. 
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REGISTRATION —continued. 

3. ‘The record of a deed duly executed and recorded, without the 
authentication, is imperfect. The authentication is a necessary part 
of the record. Such omission is fatal to the effect of the registry, 
and such imperfect record is not notice. Jd. 


RELEASE. 
JUDGMENT LIEN, 3. 


RES JUDICATA. 
PRACTICE IN SUPREME COURT, 2, 3. 


REPEAL. 
CONSTITUTIONAL LAW, 2, 3. 


RETROACTIVE LAW. 
CONSTITUTIONAL LAW, 2. 


RIPARIAN RIGHTS. 

1. Preference is given by the statute, in granting such franchise, 
te the owner of the land on the bank of the stream, lake, or bay 
across Which such ferry has been established, upon his making appli- 
eation and complying with the statutory conditions. Hudson v. Cuero 
L. & E. Co., 56, 

2. This preference is merely a statutory preference, springing 
from public policy, and subject to legislative discretion and control. 
Id. 

3. The riparian owner has no greater or better right to exer- 
cise the franchise of keeping a public ferry than any one else, 
beyond that growing out of the general laws of the State regula- 
ting ferries. Jd. 

4. The Legislature may, therefore, repeal the statute 
preference. Id. 

5. If the grant of such franchise is to one not the owner of the 
land, and it becomes necessary to enable such grantee to exercise 
the franchise for the public good, to use or take the property of the 


giving the 
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riparian owner, or if a new or different servitude is imposed in fur- 
therance of a public purpose, such grantee would be required to 
make adequate compensation to the owner for such property so 
taken. Jd. é 

6. The riparian owner has no eause of complaint against a party 
erecting a bridge, with consent of the County Court and by authority 
of a special act of the Legislature, in the public highway, by reason 
of his ownership of the lands on which the bridge is erected or fast- 
ened. Id. 

7. The sale of land on a stream, with mill privileges, with a pro- 
hibition to raise the water beyond a stipulated point, is not a guar- 
anty of any quantity of water or of sufficiency of water-power for 
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RIPARIAN RIGH'TS—continued. 
any particular use in machinery. The right to use the stream for 
mill purposes is restricted by the limit to the height of the dam, 
implied in the inhibition against the overflow beyond the specified 
point. Salado College v. Davis, 131. 
8. It was the duty of the court to instruct the jury as to the 
meaning of the word overflow, in the suit involving the meaning of 
a contract prohibiting the overflow of certain springs; and if the 
waters of the springs, in the place where they issued from the ground, 
atethe date of the deed containing the inhibition, were flowed over, 
or impeded by the higher waters of the dam, this was a violation of 
the restriction. Id. 


SALE. 
COUNTY COURT, 2, 3, 4. LEvy, 1, 2. 
DEED, 5. PRE-EMPTION, 1. 
EXECUTOR, 3. PURCHASER, 4. 


GUARDIAN AND WARD, 1, 2. 

1. A sale of property under execution after the death of the de- 
fendant, is only relatively void. The title acquired by such sale 
cannot be maintained against the administrator or parties acquiring 
title under and through the administration. Taylor vy. Snow, 462. 

2. Such sale may be avoided by any party having an interest in the 
property, if he should seek to do so in the proper time and manner. 
It cannot be set aside where there has not been and cannot be an 
administration upon the estate in a collateral proceeding, upon 
grounds going to the validity of the judgment, rather than of the 
execution. Jd. 


SCHOOLS. 
CONSTRUCTION, 6. 


SECONDARY EVIDENCE. 
EVIDENCE, 5, 8. 


SERVICE. 
PROBATE MATTERS. 8. 


SERVITUDE. 

1. The erection, by authority of the Legislature, of a toll-bridge 

in the highway across a stream where a ferry had been previously 

operated by the riparian owner, imposes no new servitude upon the 
land, Hudson vy. Cuero L. & E. Co., 56. 

2. The riparian owner has vo cause of complaint against a party 

erecting a bridge, with consent of the County Court and by author- 

ity of a special act of the Legislature, in the public highway, by 

reason of his ownership of the lands on which the bridge is erected 

or fastened. Jd. 
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SERVICE OF CITATION. 
PRESUMPTIONS, 2. 


SESSIONS OF COURT. 

1, When a conrt is organized and open for a regular term, the 
term continues until it is ended by order of final adjournment, or 
until the expiration of the time fixed by law for its continuance. 
Labadie vy. Dean, 90, 

2. The sessions or sittings of the court during the term are en- 
tirely within the coutrol of the court; its orders in respecé thereto 
are intended for its own convenience and the convenience of parties 
interested in its proceedings. Id. 


SET-OFF. 

1, A surety against whom judgment has been rendered may off- 
set against an assignee of the judgment whatever claims he may 
have purchased against the plaintiff in the judgment, in good faith, 
Without notice of the assignment. Townsend v. Quinan, 1. 

2. If the assignment of a judgment was only as collateral secu- 
rity for a debt due from the plaintiff in the Judgment to the assignee, 
and the defendant in the judgment has instituted proceedings to 
compel the allowance in offset of claims against the plaintiff, bought 
in good faith, in which proceedings the assignee had intervened, the 
assignee, after the payment of his debt, could not object to any off- 
set which would be valid against the judgment plaintiff, nor would 
his purchase of the judgment, pending the proceedings, give any 
additional right to oppose such set-off. Id, 


SETTLER. 
PRE-EMPTION, 1. 








SHERIFF. 

LEVY, 1, 2. 

Under the Constitution of 1876, which permits the removal of a 
sheriff from office only when the grounds of removal are set forth 
in writing, and found to be true by the verdict of a jury, this court 
will not affirm a judgment which provided for the removal of a 
sheriff without the intervention of a jury in 1875. On the return 
of the cause to the District Court, after affirmance, that court would 2 
have no power under the Constitution to carry out the judgment. 

Gordon v. The State, 208. 


SPECIFIC PERFORMANCE. 
EXECUTOR, 5. 
LAND, 3, 6. 


STATED ACCOUNT. 
The faet that a balanee is shown in an account and claimed ina 


suit, does not make it less an open account. The term open account 
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STATED ACCOUN'I—continued. 


is used in contradistinction to a stated account, wherein the account 
is closed by an assent to its correctness by the party charged. W hit- 
tlesey Vv. Spofford, 13. 


STATUTE OF FRAUDS. 


LOCATIVE INTEREST. 

1. Where exceptions are made to an answer, because setting up 
an agreement void under the statute of frauds, in the absence of an 
empress averment in the answer that the agreement is verbal, it will 
not be so presumed, and such exceptions are properly overruled. 
Thomas v. Hammond, 42. 

2. Nor can such exceptions be urged on appeal, in the absence of 
a bill of exceptions, showing that the testimony, when offered, was 
objected to. Jd. 

3. An agreement which may or may not be performed within 
twelve months, is not required by the statute of frauds to be in writ- 
ing; it must appear from the agreement itself that it is not to be 
performed within twelve months, in order to come within the stat- 
ute. Id. 

4, In this State the rule is settled, that it is not necessary that the 
consideration of a contract for the sale of lands, or to pay the debt 
of another, should be expressed in writing. Jd. 

5. So, also, that parol evidence is admissible to establish a trust in 
lands, Jd. 


STATUTES CONSTRUED. 


CHARGE OF COURT, 5. LAND, 36, 37, 38, 39, 40. 
CONSTITUTIONAL LAW, 2, 3, LIMITATION, A. 

4, 6, 6, 9. MORTGAGE, 1. 
CONSTRUCTION, 6. NOTARY VPUBLIC, 1. 
DISCLAIMER, 1. PRINCIPAL AND AGENT, 4. 
EVIDENCE, 20, 28. PROBATE MATTERS, 1, 2, 3, 4, 8. 
HOMESTEAD, 3. SURVEY, 3, 4. 
JUDGMENT LIEN, 1, 2, 3. TAXES, 8-18. 


1. Exceptions to the statutory rule, (Paschal’s Dig., arts. 6826, 
6827,) that a witness shall not be excluded because he is a party to 
or interested in the issues tried, will not be extended. by construction. 
Markham vy. Carothers, 21. 

2. The. Legislature had ample authority, and did by special act 
of May 7, 1873, confer upon appellants the exclusive franchise for 
the length of time and to the extent indicated in said aet of con- 
structing and keeping a pontoon bridge over the Guadulupe river, 
at the town of Clinton, in DeWitt county. Hudson vy. Cuero L. & 
E. Co., 56. 

3. The act of November 29, 1871, authorizing Galveston county 
to issue certain bonds, and requiring **that the court shall, at the 
time of ordering such issue, also provide for the payment of thie 
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STATUTES CONSTRUED—continued, 
interest on said bonds, and a sinking fund to meet the principal 
under the laws now in force,” is a legislative construction of the 
existing laws, as authorizing the county to provide for the payment of 
the interest and principal of such bonds when issued under legislative 
authority. George v. Dean, 73. 

4. Aside from such legislative authority, the act of August 13, 
1870, (Paschal’s Dig., art. 6113,) organizing county courts, expressly 
delegates to said courts power to levy and collect taxes for county 
purposes, such as paying its just debts. Id. 

5. Under the registration laws of this State, (Paschal’s Dig., arts. 
4988, 4989,) unless title bonds are recorded, they are void as to cred- 
itors of the vendor who acquire liens withont notice, and as to 
subsequent purchasers without notice. Catlin v. Bennatt, 165. 

6. While the inventory and appraisement may not have been full, 
yet from the facts above stated, in connection with the fact that it 
was indorsed as having been sworn to by the clerk, and was indorsed, 
“approved, and ordered to be recorded”? by the Chief Justice, it 
may be inferred, that it was returned into court by L, as an inven- 
tory and appraisement of the community property, and that it 
was recognized by the Chief Justice as done by him in compliance 
with the statute. (Paschal’s Dig., art, 4648.) Long v. Walker, 173. 

7. The “act to ascertain or adjudicate claims for land against the 
State, situated between the Nueces and Rio Grande rivers,’’ (Pas- 
chal’s Dig., art. 7068, &c.,) requiring that the claimant shall accom- 
pany his petition (seeking to establish such claim) ** with the titles, 
or evidences of titles, or right under which the same is held or 
or claimed,”’ is complied with by filing secondary evidence with the 
petition when the original cannot be procured. The State v. Car- 
dinas, 250. 

8. It is the obvious intent of the law under which this suit was 
instituted, to benefit the parties interested, by a confirmation of 
grants, either perfected or commenced and progressed with to an 
extent that would reasonably have insured its consummation, had 
there been no change of Government. Jd. 

9. Such confirmation is not obnoxious to the Constitution of the 
State, (of 1869,) providing that ‘the Legislature shall not hereafter 
grant lands to any person or persons, nor shall any certificates of 
land be sold at the General Land Office, except to actual settlers 
upon the same, and on lots not exceeding 160 acres.’? (Const. of 
1869, art. 10, sec. 6.) Id. 

10, Whatever difficulty the Supreme Court, as now constituted, 
might have had in arriving at the conclusion that, under the probate 
act of 1870, the surviving widow was entitled to an allowance in 
lieu of a homestead; and also in lieu of such personal property i 
exempt by law from forced sale as her husband did not leave her 
at the time of his death; and that so much of the property as was 
necessary to make good these allowances was not subject to admin- 











INDEX. 721 


STATUTES CONSTRUED—continued. 

istration—that doctrine having been announced by the former in- 
ecumbents of the supreme bench, (Terry v. Terry, 39 Tex., 313,)— 
the fact that such construction has been followed throughout the 
State, constitutes a sufficient reason for regarding the question as 








settled. Mayman v. Reviere, 357. 

11. Paschal’s Dig., art. 1052, provides: ‘* The County Court may, 
by au order to be entered on the minutes of the said court, appoint 
a commissioner to sell and dispose of any real estate of the county 
at public auction,’ &e. Although this statute is permissive in its 
terms, yet it is the only mode expressly pointed out in the general 
laws of the State by which the County Court can divest the county 
of its title to real estate. Ferguson vy. Halsell, 421. 

12. The County Court being the agent of the county, must con- 
form to the mode prescribed for its action in the exercise of the 
powers confided to it. Jd. 

13. Therefore a sale of real estate made otherwise, would conifer 
no title. A deed executed to a party to satisfy a claim against the 
county by the district clerk, by order of the County Court, would 
not pass title to such land. Jd. 

14. The act approved March 18, 1873, ‘*to set apart one-half of 
the public domain, for the suppert and imaintenanee of public 
schools,’’ was evidently passed in anticipation of the adoption of 
the amendment to the Constitution allowing land donations to 
railroads, and it was competent in the Legislature to so enact; it is 
therefore constitutional. G. B. & C. N.-G. R. W. Co. v. Gross, 
428. 

15, The act of 18th March, 1873, is beyond question constitutional 
in its main object, in setting apart one-half the public domain to 
the support of public schools; and should that part of it touching 
*‘lands hereafter granted” be disregarded, the part remaining is 
complete in itself, and operates on all certificates thereafter issued, 
and continues the system of alternate surveys. and setting apart to 
the purposes of the act such even sections. Jd. 

16. The general law providing for the alternate sections applies 
to future donations of public lands, unless in such grant it be 
expressly negatived. Jd. 

17. Section 195, of Probate Law of 1870, referred to proceedings 
on the probate side of the court, and not to ordinary suits in the 
District Court. Eborn v. Zimpelman, 504. 

18. Where there is no express constitutional restriction against 
the passage of local laws, the courts cannot hold such laws void 
for want of constitutional power to enact them. The authority to 
enact laws strictly local, implies the same authority to make local 
exceptions to a general law. Beyman vy. Black, 558. 

19. **An act to encourage stock-raising and for the protection of 
stock-raisers,’’? approved 23d March, 1874, is not unconstitutional on 
46 
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STATUTES CONSTRUED—continued. 
account of its operation being suspended as to a large number of 
counties. Jd. ° 

20. ‘che legislation in this State assumes, that in regard to eattle, 
possession is not prima-facie evidence of ownership; ownership 
must be established by the mark and brand. Jd. 

21. The act of 23d March, ** An act to encourage stock-raising 
and for the protection of stock-raisers,’’ discussed, its objects and 
modes of procedure explained. Jd. 

22. The forfeiture provided for in sections 27 and 43 of said act 
is not strictly a forfeiture. The act assumes that: the party from 
whom the cattle seized were taken, was not the owner, and protects 
the absent and unknown owner, by providing for sale, and that 
the proceeds of the sale be held for him a limited time. Jd. 

23. Due process of law, in each particular case, means such an 
exertion of the powers of government as the settled maxims of 
law permit and sanction, and under such safeguards for the protec- 
tion of individual rights as these maxims prescribe for the elass of 
cases to whieh the one in question belongs. Jd. 

24. ‘The modes of procedure provided in the stock law is a legiti- 
mate police regulation of the peculiar species of property to which 
it refers, designated for the due protection of all owners of such ' 
property. Jd. 

25. The proceedings indicated in said aet, to be had before jus- 
tices of the peace and district judges, in the condemnation of prop- 
erty seized, are intended to be regular judicial proceedings before 
the District Court, or in the Justice’s Court, as the case may be. 

Id. 

26. See allegations held sufficient, in a proceeding instituted in 
the Distriet Court, by an inspector, to condemn a lot of hides and 
cattle seized by him under said law. Id. 

27. The repeal, November 29, 1871, of so much of the thirtieth 
section of the tax law of April 22, 1871, imposing as additional tax 
the fees and commissions for justices for making assessments, &c.. 
and the fact that the assessment roll was not filed with the eomp- 
troller until October 9, 1871, did not relieve the sheriff or collector 
from liability for such tax. If any of such tax was uncollected 
when the law imposing it was repealed, it devolved upon the sheriff 
to show it in defense. Morris vy. The State, 583. 








STOCK LAW. 
STATUTES CONSTRUED, 18-26. 
SUBROGATION. 
JUDGMENT LIEN, 4. 
TRESPASS TO TRY TITLE, 2. 
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SURETY. 


CONFEDERATE MONRY, 1. 

1. A surety, against whom judgment has been rendered, may 
offset, against an assignee of the judgment, whatever claims he may 
have purehased against the plaintiff in the judgment, in good faith, 
Without notice of the assigument. Townsend v. Quinan, 1. 

2. If the assignment of.a judgment was only as collateral security 
for a debt due from the plaintiff in the judgment to the assignee, 
and the defendant in the judgment has instituted proceedings to 
compel the allowance in offset of claims against the plaintiff, bought 
in good faith, in which proceedings the assignee had intervened, the 
assiguce, after the payment of his debt, could not object to any off- 
set which would be valid against the judgment plaintiff, nor would 
his purchase of the judgment, pending the proceedings, give any 
additional right to oppose such set-off. Id. 


SURVEY. 

LAND, 22. 

1. The act of August 15, 1870, contemplated that the right sought 
to be confirmed should be a right to land whose * situation, bounda- 
ries, and extent ** could be described in the petition ; and a survey, 
as part of the proceedings towards acquiring the land, was neces- 
sary. The State vy. Sarnes, 323. 

2. Ayuutamiento means town council. Jd. 

3. Unless the proceedings had advaneed far enough to establish 
the right of the party to land, and a survey fixing its situation, &c., 
previous to December 19, 1836, it was not such a right as was per- 
mitted to be contirmed by a suit under this act of 1870. Id. 

4. The 8th section of the act of 1870, requiring another survey, is 
to identify the land previously surveyed, by appropriate calls in con- 
neetion with other surveys, so that it can be platted on the county 
maps in the land oftiee. Jd. 

5. This could not be done from the Mexican surveys, each of which 
was identified by calling for a place, and sometimes by calling for 
an adjoining tract by its name. Td. 

6. If the boundaries of a grant were marked upon the ground, or 
otherwise indicated in the grant, so that the land can be identified 
with reasonable certainty, it is all that is required; it is not neces- 
sary to the validity of a grant that the lines should have been actu- 
ally defined and marked by a scientific surveyor. Johns v. Schutz, 
x78. 

7. It will be presumed that the acts of officers of a former Govern- 
ment are within and not in excess of their authority ; so that a grant 
made by the authorities of El Paso, in 1827, of land within the town 
limits, coupled with possession under the grant up to the present 
time, is held sufticient to establish the prima-facie validity of such 
grant as couveying title from the Government. Id, 

8. A call for a line on ** the side of the north, at the foot of the 
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SURVE Y—continued. 


hills, and leaving inside all that ean be cultivated,” must control a 


eall for a line ** taking the course from west to east.”? Jd. ; 


9. See facts held sufficient proof of the locality of a line of survey 
ai variance with a call for course and distance. Jd, 

10. The rule for determining the north boundary of Burnett's 
colony, as given in Elliott v. Mitchell, 28 Tex., 109, approved. 
Elliott v. Mitchell, 445. 


TAX COLLECTOR. 


STATUTES CONSTRUED. 27. 

‘TAXES. 

1. It seems that the collector, by bis failure te settle his accounts 
with the treasurer, as prescribed by law, forfeited all claim to com- 
missions upon money he should pay on his account, after it was 
made up by the comptroller for suit. Morris vy. The State, 583. 

2. In such suit, it was error in the court to assess ten per cent. 
damages upon the amount found by the verdict of the jury against 
the delinquent tax collector. Jd. 


TAXES. 


STATUTES CONSTRUED, 27. 

1. Where the rights ofa large number of persons are involved, or 
a multitude of suits may be avoided and great individual loss and 
damage prevented, a court of equity may interfere to prevent the 
collection of a tax, if its validity may be considered and determined 
by the court just as consistently with public policy before as after 
its collection. George v. Dean, 73. 

2. A misdeseription of the property of a taxpayer by the asses sor, 
or a mere irregularity in his entry of it upon the assessment list or 
roll, furnishes no sufficient ground for enjoining the collectiou of 
a tax, for which the plaintiff was justly liable, and with which his- 
property had been legally assessed by the proper officer charged 
with this duty. Jd. 

3. ‘The essentials of a valid tax are: (1) a levy by competent leg- 
islative authority, and (2) a valid assessment of the property upon 
which such tax is levied by the ofticer or tribunal to whom this duty 
is committed by law. Jd. 

4. Although a tax collector would be a trespasser, and subject to 
damages, if he should seize and sell property for the collection of a 
valid tax, without a sufficient warrant for its collection, the inva. 
lidity of the assessment roll or process affords no sufficient ground 
for the interference of a court of equity, unless the party asking its 
aid is ready to do equity, by paying the amount of tax legally due 
from him." Jd. 

5. The property of the taxpayers of the county of Galveston had 
not been assessed upon the assessment rolls of the county for the 
year 1874, by precincts, as taxing districts, nor by school districts, 
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TAXES—continued. 
nor were the names of the taxpayers arranged in alphabetical order 
on the precinet rolls, nor did the consolidated tax roll, made by the 
justices after the completion of the assessment. show the precincts 
in which the property was situated; Held, 'To be mere irregularities, 
not affecting the liability to the tax legally levied. Jd. 

6. Where the order of the County Court, imposing the tax within 
its authority, states the amount and character of the tax, and of 
the property upon which it is levied, such order is sufficient. Labadic 
v. Dean, 90. 

7. A county poll-tax, levied by the act of the Legislature, does 
not require an order of the County Court, levying it, to authorize 
its collection. Jd. 

8. The general law of 1873 provided, among other things, ** that 
there shall be levied and collected from every person, firm, or asso- 
ciation, pursuing any of the following-named occupations, an annual 
tax (except when herein otherwise provided) on every such oceupa- 
tion or separate establishment, as follows, viz.: For selling spirituous, 
vinous, malt, or other intoxicating liquors, in quantities less than 
one quart, two hundred dollars: Provided, That this section shall 
not be so construed as to include wines or beer manufactured in 
this State, or when sold by druggists for medicinal purposes: And 
provided further, That this section shall not be so construed as to 
authorize druggists to sell spirituous or intoxicating liquors, except 
aleohol.”’ Appellants procured au injunction to restrain the tax 
collector from collecting an occupation tax levied on them for selling 

~ spirituous, vinous, malt, and other intoxicating liquors in quantities 
less than a quart, alleging that the wines and inalt liquors sold by 
them were not of Texas manufa@ture : Held— 
1. That the statute is repugnant to the fourth paragraph of 
the eighth section of the first article of the Federal Constitution, 





and to the second paragraph of the tenth section of the same 
article. 

2. The case of Welton v. The State of Missouri, 1 Otto, U. 
S. Rep., 8. C., 275, discussed, and the conclusion arrived at, that 
if there be any difference in the statute of the State of Missonri, 
which gave rise to that decision, and the statutes of Texas under 
which the taxes complained of were levied, it is in degree and 
notin principle. 

3. The fact that appellants were engaged in selling spirituous 
liquors, as well as vinous, malt, and other intoxicating liquors 
not the product of the State, and that there is no pretense that 
the law makes any distinction as to spirituous liqnors, cannot 
affect the question involved. It would be otherwise if the court 
could separate the coustitutional from the unconstitutional part 
of the statute, so as to give effect to the former without doing 
violence to the intention of the Legislature ; but the tax for the 
license is indivisible. The license is for the exercise of a single 
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TAXES—continued. 
and individual occupation, though different articles may be sold 
by those to whom license is granted, and the courts cannot, 


without exercising legislative powers, say that the same amount 
should be paid for selling spirituous liquors as for selling spirit- 
uous, vinous, and malt liquors. Higgins v. Rinker, 381. 

On rehearing, Higgins v. Rinker was decided as follows: 

9. The Constitution of Texas of 1869, provided: that * * * 
**the Legislature shall have power to levy an income tax, and to 
tax all persons pursuing any occupation, trade, or profession : Pro- 
vided, That the term occupation shall not be construed to apply 
to pursuits either agricultural or mechanical 2°’ (Sec. 19, art. 12:) 
Held— 

That the language used conferred the power to tax all occu- 
pations except mechanical or agricultural, and he who engages 
in either of said departments of industry, has that for an oceu- 
pation in fact, notwithstanding the mode of expression adopted 
in the Constitution. Higgins v. Rinker, 393. 

10, Under the Constitution of 1869, the general law of 1873 was 
passed, to regulate taxation, which, among other things, provided 
**that there shall be levied on and collected from any person, firm, 
or corporation pursuing any of the following-named oceupations, an 
annual tax (except when herein otherwise provided) on every such 
occupation or separate establishment, as follows: ‘For selling 
spirituous, vinous, malt, and other intoxicating liquors, in quantities 
less than one quart, $200: Provided, That this section shall not be 
so construed as to include any wines or beer manufactured in this 
State, or when sold by druggists for medicinal purposes : And pro- 
vided further, That this sect{n shall not be so coustrued as to 
authorize druggists to sell spirituous or intoxicating liquors, except 
alcohol.’* Appellants procured an injunction to restrain the col- 
lection of an occupation tax levied upon them for selling spirituous, 
vinous, malt, and other iptoxicating liquors in quantities less than a 
quart, alleging that the wines and malt liquors sold by them were 
not of Texas manufacture. They relied on the fourth paragraph of 
section 8, and the second paragraph of section 10, of the first article 
of the Constitution of the United States : Held— 

1. It is not to be inferred from the language used in the first 
proviso of the act, that wines and beer manufactured in the 
State do not fall under the denominations of vinous and malt 
liquors, but rather that it was the leg#slative intention to exempt 
from the payment of an occupation tax any person who might 
engage in the occupation of selling them as a business, who, 
at the time, was not also selling spirituous liquors, manufactured 
either in or out of the State. 

2. If a person sells wine and beer, or either, in an establish- 
ment for the sale of spirituous liquors also, he cannot receive 
any benefit from an exemption in favor of the former; to obtain 
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TAX ES—continued. 


that benefit, he must sell the wine and beer of domestic manu- 
facture in a separate establishment. As a benefit was intended 
to be conferred by the law, it follows that two different estab- 
lishmeuts were contemplated by the Legislature in passing it. 

3. If one sells spirituous liquors, he must pay the occupation 
tax, whether he sells wine and beer, or not, and whether he 
sells foreign or domestic wine or beer. If, however, he engages 
in the occupation of selling only domestie wine or beer, or 
either, there is no law of this State requiring’ him to pay au 
occupation tax, 

1. One engaged in the oceupation of selling only wine and 
beer manufactured in another State, would, under the Consti- 
tution of the United States, as construed by its Supreme Court, 
be relieved from paying an occupation tax ; but it does not, 
therefore, follow that one who is engaged in the occupation 
of selling spirituous liquors aiso, is equally relieved, for the ex- 
emption of the State law does not reach him. The occupation 
of selling spirituous liquors is taxed, under all circumstances, 
whether anything else is sold in the establishment or not. 

5. The free use of wines and beer imported from other States, 
in establishments fitted up for their sale, would but very little 
interfere with the principal objects of the law, either in the 
raising of revenue or the discouragement of their domestic 
manufacture, aud would serve the evident purpose of the law, 
in encouraging the general use of wines and beer in preference 
to spirituous liquors, 

6. A statute should be construed with reference to the habits 
of business prevalent among the people to whom it applies. 

7. It is competent for the court, in interpreting the meaning 
and objects of .a law, to take into consideration the existing 
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facts to which the law is intended to be applied, whether thi 
consist of the ordinary acts of persons, or of the habits of busi- 
ness relating to the subject-matter and embraced within the 
law. 

8. If it shonld be held that the proviso exempting the sale 
of domestic wines and beer from taxation can be rejected, leay- 
ing the balance of the clause in force, two of the obvious objects 
of the law would be defeated, viz.: the encouragement of the 
manufacture of wine and beer, and their use, in preference to 
spirituous liquors. If it should be held that one establishmeut 
was contemplated by the law embracing the sale of either spiri- 
tuous liquors, or wine, or beer, or all together, then the main 
object of the law would be defeated, by reason of it being in 
conflict with the Federal Constitution, and neither would reve- 
nue be collected nor encouragement be given to the manufac- 
ture and use of wine and beer in preference to spirituous liq- 
vors. Sueh construction must therefore be given to it as will 
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tend most to make it accomplish its different objects, and at 
the same time be most conformable to the different deserip- 
tions of business existing in the State, which the law was in- 
tended to regulate in its scheme of taxation. 

9. The case of Welton v. The State of Missouri, (1 Otto, U. 
S. Rep., S. C. P., 275,) when considered with referenee to the 
facts of that case, is not in conflict with this description. In 
that case, the Legislature enacted a fiction in defining a ped- 
dler, and founded a penal statute upon it. Jd. 

10. When an officer has collected taxes for the State, under color 
of legal authority, or under pretense that he is authorized to do so, 
he will not be heard to controvert the validity of the law or authority 
under which he has acted, or dispute the right of the State to the 
money thus coming into his hands. Morris vy. The State, 583. 

11, However invalid the frontier bond tax for 1870 may have been, 
as against a taxpayer, such invalidity will not be considered in a suit 
upon the collector’s bond for the tax, when already collected. Id. 

12. ‘The repeal, November 29, 1871, of so much of the thirtieth 
section of the tax law of April 22, 1871, imposing as additional tax 
the fees and commissions for justices for making assessments, &c., 
and the fact that the assessment roll was not filed with the comp- 
troller until October 9, 1871, did not relieve the sheriff or collector 
from liability for such tax. If any of such tax was uncollected when 
the law imposing it was repealed, it devolved upon the sheriff to 
show it in defense. Id. 

13. It seems that the collector, by his failure to settle his accounts 
with the treasurer, as prescribed by law, forfeited all claim to com- 
missions upon money he should pay on his account, after it was 
made up by the comptroller for suit. Id. 

14. In such suit, it was error in the court to assess ten per cent. 
damages upon the amount found by the verdict of the jury against 
the delinquent tax collector. Jd. 


TAX ROLL. 


1. The imperfect collection into the tax roll of the facts ascertained 
by the assessment would not affect the liability to the tax, George 
v. Dean, 73. 

2. As the tax roll is the warrant by which the collector is author- 
ized to demand taxes, and to seize and sell property in default of 
their payment, it should exhibit not only the Jist and valuation of 
the property of each individual taxpayer, as showu by the assess- 
ment, but it should show in its appropriate column the amount of 
each specific tax for which he is liable. 

3. ‘The gmission to set out in the tax roll the amount of each tax 
levied would, at most, be an irregularity affecting the power of the 
collector to seize and sell property—in nowise, however, affecting 
the liability of the taxpayer. Jd. 
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TAX ROLL—continued. 
4. Hence the failure to exhibit the amount of a school tax legally 
levied, upon the tax roll, is no cause for injunction restraining its 
collection. Id. 


TERM OF COURT. 

1, When a court is organized and opened for a regular term, the 
term continues until it is ended by order of final adjournment, or 
until the expiration of the time fixed by law for its continuance. 
Labadie vy. Dean, 90. 

2. The sessions or sittings of the court during the term are entirely 
within the control of the court; its orders in respect thereto are 
intended for its own convenience aud the convenience of parties 
interested in its proceedings. Id. 


TESTIMONIO. 

PROTOCOL, 4. 

1. When a testimonio, which is an original copy issued contem- 
poraneously with the making of the protocol, and is the evidence of 
title given to the grantee, is offered in evidence, it is required to be 
accompanied by evidence of its genuineness. The State v. Cardi- 
nas, 250. 

2. It would therefore follow that a second certified copy, issued 
and certified, at a later date, by the keeper of the archives, should 
be supported by confirmatory evidence of the geuuineness of the 
grant. Id. 


TITLE BOND. 
Under the registration laws of this State, (Paschal’s Dig., arts. 
4988, 4989.) unless title bonds are recorded, they are void as to cred- 
itors of the vendor who acquire liens without notice, and as to sub- 
sequent purchasers without notice. Catlin vy. Bennatt, 165. 


TOLL BRIDGE. 
SERVITUDE. 


TREATY. 
LAND, 35. 


TRESPASS TO TRY TITLE. 

EVIDENCE, 19. 

GUARDIAN AND WARD, 1, 2. 

MORTGAGE, 1, 2, 3, 4. 

1. In November, 1859, Wofford sold a tract of land to Mrs. Peck, 
giving a bond for title, on payment of the purchase-money, in four 
annual instalments. On.the 7th of February, 1860, Wofford trans- 
ferred Mrs. Peck’s obligation to R.S.and E.8. Jemison. In April, 

1863, Mrs. Peck, for an expressed consideration of twelve thousand 
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TRESPASS TO TRY TI'TLE—continued. 


dollars, conveyed her interest in the land to R.S.and E.S. Jemison, 
transferring Wofford’s title bond. -In October, 1860, judgment had 
been rendered, in the county where the land is situate, in favor of 
W. G. Lane & Co., against Wofford, for $797.44, and against Mrs. 
Peck, as garnishee, (in a suit brought March 20, 1860,) for a like 
sum, which judgment was recorded, On the judgment against Mrs. 
Peck, executions issued in March and July, 1861, and in April and 
February, 1868; under which last execution, and also under an 
execution against Wofford, the land was sold to Halbert for fifty 
dollars. The sale was publicly forbid at the time of sale by Jemi- 
son’s attorney. R.S. Jemison went into bankruptcy November, 
1868, and placed on his schedule the undivided half of the land, with 
a note that it was claimed by J. L. Halbert. R.S. Jemison’s inter- 


est was sold on the 6th of July, 1869, at bankrupt sale, and bid off 


by E. S. Jemison, under whose instructions the assignee conveyed 
the same to Amanda K. Jemison e¢ al., the wife and children of R. 
S. Jemison, on July 7, 1869; and. on the same*day, E. 5. Jemison 
conveyed to the same parties all his interest in the lands. This suit 
had been brought by J. L. Halbert, in trespass to try title for the 
land, on February 6, 1869. On the 29th of October, 1870, E. 5. 
Jemison filed his disclaimer of interest. and appellants, Amanda K. 
Jemison and her children, asked leave to be made parties defendant, 
setting up their claim to the land, On the above facts, a jury being 
waived, judgment was rendered for Halbert against Amanda K. 
Jemison and her children, for the land. On appeal: Held— 

1. While one who purchases during the pendency of a suit 
involving title to the land bought, need not be made a party, 
but is bound by the decree against the person from whom he 
bought, there is no rule which will forbid making the purchaser 
from the defendant a party, at the will or with the consent of 
the plaintiff. 

2. Wofford had no interest in the land, wlien the judgment 
was rendered against him, to which a judgment lien could 
attach. He held the legal title only asa trustee for the holder 
of the obligation for the purchase-money; nor had Mrs. Peck at 
that time any legal title, and the lien of the judgment against 
her only attached to her equitable right to demand title on pay- 
ment of the purchase-money. The most that ean be claimed for 
the purchaser under the execution against Mrs. Peck is, that he 
acquired her equitable rights, aud may be entitled to be subro- 
gated to the lien of the judgment creditor. 

3. The lien in the hands of the Jemisons was sufficient to sup- 
port the deed from Mrs. Peck; the action of the parties was 
as effectual as a foreclosure suit against Mrs. Peck, and their 
voluntary action could, no more than a foreclosure suit and 
sale, operate to extinguish the lien of the Jemisons, or destroy 
its precedence. 
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4. If, under regular foreclosure, the Jemisons had bought in 
the land, the holder of the junior lien, who was not a party to 
the proceeding, would not be precluded from having the land 








again sold, and the excess of the proceeds over the amount of 

the preferred lien applied to the payment of his debt; nor 

would the Jemisons thereby have lost their right to have their 
claim first paid. 

5. The suit being in trespass to try title, in which neither 
party exhibited a legal title, the equities of the defendants being 
superior, and the plaintiff having failed to make out a ease au- 
thorizing him to disturb defendant’s possession, a judgment in 
favor of plaintiff was erroneous. Jemison vy. Halbert, 180. 

2. In trespass to try title, the patent was made an exhibit, and on 

the trial its introduetion in evidence by plaintiff was objected to, on 

the ground that it recited that it was based on a certificate issued on 
the Ist day of January, 1839, while the transcript of the proceedings 
in probate, under which plaintiff derived title, showed that plaintiff 
claimed under the purchase of a certificate issued on the 11th of 

January, 1840: Held, That the exclusion of the patent as evidence 

was error. Since the patent had been made an exhibit, there could 


« 


be no varianee; and it was a question of fact, not affecting the 
admissibility of the patent, whether, notwithstanding the diserep- 
ancy of the date of the certificate and the patent, the latter did not 
refer to the certificate under which plaintiff claimed. Pleasants v. 
Dunkin, 344. 

6. In trespass to try title, the defendant, under whom the plaintiff 
claimed in right of a conveyance from him to her deceased husband, 
M pleaded specially after the plea of not guilty, that the deed under 
which plaintiff claimed was made in consideration of an undertaking 
by plaintiff’s deceased husband, to support defendant and his wife 
during their lives; that after the death of plaintiff’s husband, the 
deed, which had never been delivered, was fraudulently taken by 





plaintiff; that for the purpose of canceling the transaction, the de- 

fendant had reconveyed to plaintiff’s child another tract of land, 

which plaintiff’s intestate had conveyed in part consideration for 

the land sued for, and defendant prayed that the conveyance to 

4 plaintiff of the land sued for be declared nulland void. Upon special 

issues submitted to the jury, a verdict was returned, and a decree 

rendered declaring the land bound for the support of defendant and 

his wife, and allowing for that purpose a specific sum, which if not 

paid from the rental of the land, a sufficient amount of the land 

should be sold to produce the same: Held— 

1. That the pleadings did not authorize such a decree. 

2. That under the pleadings no decree could be rendered to 

enforce a trust running with the land. Dean v. Lyons, 18. 
7. In trespass to try title, the defendant pleaded in reconvention, 
and asked for an affirmative judgment on his own title, and to re- 
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move cloud ; the court instrueted the jury that if they should find 
in favor of defendant on his plea in reconvention, their verdict in 
substance should be, ‘** We, the jury, find for the defendant the land 
in controversy, on the plea in reconvention ;”’ but if they failed to 
find for defendant on that plea, the plaintiff having abandoned his 
suit, they would say, ** We, the jury, find for the defendant,’’—the 
jury returned the following verdict: ‘‘ We, the jury, find for the 
defendant against the plaintiffs. On this verdict a judgment was 
rendered, that the title to the land was vested in defendant, and re- 
moving cloud caused by plaintiff’s claim : Held— 

1. Though the verdict was not in the phraseology prescribed 





INDEX. 


by the court, it must be regarded as a general verdict for the 
defendant, and not as responsive to the issue on the plea in 
reconveution. 

2. That in view of the charge of the court, the verdiet did not 
warrant the judgment ; though it would have been suflicient to 
authorize it, had the special instructions as to form in which it 
should be returned, not been given. Campbell v. Everts, 102. 

8. In a suit brought by B against C, for a tract of land conveyed 
to B by the heirs of J F, whose husband after her death had con- 
veyed the same land, which was community property, to C, the court 
was asked to instruct the jury as follows: ‘If the jury believe from 
the evidence that the heirs of J F received the benefit of the con- 
sideration paid by C, to their father, for the land, to raise means for 


the support of his children, (the said heirs,) then the sale from the, 


father conferred a good title to the whole of said land, subject only 
to the rights of those who may have subsequently bought from the 
father without notice of C’s claim,’’—this instruction was refused : 
Helg— 
1. Without deciding that there might not be such an equitable 
case made as would, under peculiar circumstances, justify such 
a rule, the instruction asked did not contain the correct rule of 
law by which to determine the rights of heirs to the mother’s 
estate left in the hands of their father. 
2. Such a rule would place the father in the position of a 
guardian without the control of the courts in the disposition of 
an estate belonging to the heirs. Littleton v. Giddings, 109. 

9. In an action of trespass to try title against several defendants, 
in which some of the defendants set up title as against the other de- 
fendants, and were permitted to take judgment by default against 
such defendants, who do not appeal, the plaintiff having lost his 
suit, cannot complain on appeal of such action of the court in regard 
to the rights of the defendants. Hough vy. Hill, 148. 

10. Where a defendant in trespass to try title files a special plea, 
setting up title in himself and setting out his title, he is confined in 
his defense to the title set up by him, and in such case the general 
denial or plea of not guilty, which he may have also pleaded, is there- 
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TRESPASS TO 'TRY TI'TLE—continued. 
by waived. ‘This rule, in practice, has not been regarded as applicable 
to a plea by the defendant of title under the statute of limitations, 
which the statute requires shall be specially pleaded. Custard v. 
Musgrove, 217. 
11. ‘The rule that a defendant in trespass to try title, who pleads 
specially, setting up title to himself, will be confined in his defense 
to the title set up by him, is not changed by the fact that the special 
plea begins with a denial that plaintiff ever had any right or title to 
the land in controversy, for that would only be, in effect, a repetition 
of the plea of general denial. Jd. 

12, The fact that the defendant died before the rendition of the 
judgment under which the execution sale was made, is a matter 
attacking the judgment; and in a collateral proceeding, when in- 
terposed to defeat an action of trespass to try title for land sold on 
such execution, will not defeat the action, Taylor v. Snow, 462. 

13. W sold land to P, giving a bond for title, and taking notes for 
purechase-money. The bond was never recorded. W = transferred 
the notes, and P went into possession, and by tenant was in posses- 
sion, When an attachment, issued in a suit by C against W, was 
levied on the land; under that attachment proceeding, the land was 
sold, and C became the purchaser jointly with his attorney, 8S. Af- 

; terwards, suit was brought by the holder of the purchase-money 





notes against P, who died during its pendency. In that proceeding, 
judgment was obtained against P’s estate, the lien foreclosed, and 
land purchased by Bat sale under the foreclosure, In trespass to 
try title, brought by C against B for the ‘land: Held~- 
1. The failure to record the bond for tithe did not affeet the 
validity of the title purchased by B at sale under foreclosure, in 
4 view of the fact that S, the attorney of C, who bought under 
the attachment proceeding, was familiar with the transaction 
between W and P. 
2, B's title was not affected by the fact that the inventory of 
P’s estate, returned before the inception of the attachment pro- 
ceeding, contained no mention of the land, nor by the declara- 
tions of the heir that he did not claim the land, and that P had 
abandoned the land, aud declined to pay the balance due, 
3. Even if S. who was jointly interested with his client C in 
the purchase, had not been familiar with the character of P’s 
i interest, a notice, which was given at the sale under attachment, 
of the character of P’s interest, after C had bid, but before the 
bids were closed, was suflicient to charge C with notice, and to 
supply the defect in B’s title, resulting from a failure to record 
the bond for title. 
(a 4, The fact that the bond from W to P was for land, inelud- 
ing W’s homestead, and that it was not acknowledged by W’s 
wife, could not avail C, who could claim only such interest as he 
himself had purchased at forced sale, 
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TRESPASS 'TO TRY TITLE—continued. 
5. Notice of a defect in the title to property sold under attach- 
ment at public sale, is sufficient, if given at any time before the 
bids are closed. Catlin v. Bennatt, 165. 


TRUSTS AND TRUSTEES. 


EXECUTOR, 6. STATUTE OF FRAUDS, 5. 
JUDGMENT LIEN, 4. TRESPASS TO TRY TITLE, 6. 
LIEN. VENDOR AND VENDEE. 


LIMITATION, 10. 

1. See case where a decision below was erroneously rendered, 
upon the defense of limitation, and the judgment sustained, because 
of insufficiency of evidence establishing a trust which was sought to 
be enforeed. Dean vy. Crenshaw, 10. 

2. While it is true that a parol trust in lands must be established 
with clearness and certainty, it is questionable whether it be correct 
to indicate that certainty of proofs as ** meaning that the trust should 
be established with clearness, beyond-a reasonable doubt.’’ Mark- 
ham vy. Carothers, 21. 

3. Parol evidence is admissible to establish a trust in lands. 
Thomas v. Hammond, 42. 

4. In an action for trespass upon the grounds cf a corporation, 
the acts and declarations of the individual members of the board of 
trustees, not authorized by such board, are inadmissible against the 
plaintiff. Salado College v. Davis, 131. 

5. So declarations limiting a deed executed by the president of a 
board of trustees, made at the time of its exeention, and limiting 
the meaning of the words of the deed. Id. 


VARIANCE. 
SURVEY, 9. 
TRESPASS TO TRY TITLE, 6. 


VENDITIONE EXPONAS. 
JUDGMENT. 


VENDOR AND VENDEE. 

COMMUNITY PROPERTY. PROBATE MATTERS, 3. 

MORTGAGE, 2, 3. SALE, 1. 

PRE-EMPTION, 1, 

A vendor of lands, who has executed his bond for title, on pay- 
ment of the purchase-money, has placed the purchaser in possession, 
and has transferred or collected the notes for the purchase-money. 
retains the legal title simply as trustee, and has no interest in the 
land subject to execution. His creditor, who attaches land in this 
condition, in which the debtor has no interest in fact, acquires no 
lien, unless it be by virtue of the registration laws. Catlin v. Ben- 
natt, 165. 








| 
| 








-~I 
eo 
oy | 


INDEX. 


VERDICT. 





DAMAGES, 1. 

PRINCIPAL AND AGENT, 2, 3. 

In trespass to try title, the defendant pleaded in reconvention, 
and asked for an affirmative judgment on his own title, and to re- 
move cloud; the court instructed the jury that if they should find 
in favor of defendant on his plea in reconvention, their verdict, in 
substanee, should be, ** We, the jury, find for the defendant the 
land in controversy, on the plea in reconvention ;’’ but if they failed 
to find for defendant on that plea, the plaintiff having abandoned 
his suit, they would say, ** We, the jury, find for the defendant,’’— 
the jury returned the following verdict: ** We, the jury, find for 
the defendant against the plaintiffs." On this verdict a judgment 
was rendered, that the title to the land was vested in defendant, and 
removing cloud caused by plaintiff’s claim : Held— 

1. ‘Though the verdict was not in the phraseology prescribed 
by the court, it must be regarded as a general verdict for the 
defendant, and not as responsive to the issue on the plea in 
reconvention. 

2. That in view of the charge of the court, the verdict did not 
warrant the judgment; though it would have been sufficient to 
authorize it, had the special instructions, as to form in which it 
should be returned, not been given. Campbell v. Everts, 102. 


VOID AND VOIDABLE. 


JUDGMENT, 11. PROBATE MATTERS, 6. 
JURISDICTION, 4, 5. PURCHASER, 4. 
LAND, 65. SALE, 1, 2. 


MORTGAGE, 3, 4, 5. 

1. A sale of property under execution, after the death of the 
defendant, is only relatively void. The title acquired by stich sale 
cannot be maintained against the administrator or parties acquiring 
title under and through the administration. Taylor y. Snow, 462. 

2. Such sale may be avoided by any party having an interest in 
the property, if he should seek to do so in the proper time and 
manner. It cannot be set aside where there has not been and can- 
not be an administration upon the estate, in a collateral proceeding. 
upon grounds going to the validity of the judgment, rather than of 
the execution. Id. 


WAIVER? 


LAND, 2. 

Where a defendanv in trespass to try title files a special plea. 
setting up title in himself and setting out his title, he is confined 
in his defense to the title set up by him, and in such case the gen- 
eral denial or plea of not guilty, which he may have also pleaded, is 
thereby waived, ‘This rule, in practice, has not been regarded as 
applicable to a plea by the defendant of title under the statute of 
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limitations, which the statute requires shall be specially pleaded. 
Custard v. Musgrove, 217. ; 


WILL. 
EXECUTORS, 1. 
PROBATE MATTERS, 5, 6. 


WITNESS. 
PRACTICE, 7. 
1. A defendant sued for land, who disclaims, when there is no 
further controversy as to him, is not thereafter such a party in sub- 
sequent proceedings between the plaintiff and an intervenor claim- 
ing the land, that he would be prohibited from testifying to the 
transactions with plaintiff’s intestate, under Paschal’s Dig.. 6826, 
6827, allowing parties to testify, &c. Markham y. Carothers, 21. 
2. Exceptions to the statutory rule, (Paschal’s Dig 


g., 6826, 6827,) 
that a witness shall not be excluded because he is a party to or 
interested in the issues tried, will not be extended. Jd. 

3. In a suit against executors and another, to fix a liability against 
both, the defendant cannot be called by his codefendant, the exe- 
cutor, touching matters inhibited in the statute. (Paschal’s Dig., 
art. 6827.) Alexander v. Lewis, 481. 

4. The depositions taken in another suit of a witness examined, 
cannot be read in evidence to impeach such witness, unless, on his 
examination, his attention previously has been called to his declara- 
tion so sought to be introdueed. Jd. 


WRIT OF ERROR CORAM NOBIS. 
JURISDICTION, 2, 3. 
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: RULE. 

Argument of counsel, in citing authorities, should read or state 
only so much as bear directly on the point ...... oben 50 
What time allowed in argument ....... “ siatuabenes cilia 51 
but two counsel on a side to argue, except on leave......... 51 
when but one side has filed briefs, argument by him allowe a. 52 

counsel must be prepared to answer questions on the record 
CN te ards cnahich dkneeied ane patenrennd ieucaenaliiet Acie phpnees canes 53 
Assigument, number of, must be entered on transcript..... ........ 15 
number indorsed on motion and motion-docket............ haces 15 
Assigument of errors should be contained in record ..............0206 23 
it must specify distinetly the errors ‘ 24 
or it will be regarded as Waived.......... ....c006 seceseeesecees 24 
what particularity is required in............... eile ann sacpqaneene he 25 

when expressed in general terms, will be considered a 
EE Sadik sank wild chsh deeds ancnbipndute sepheoneephoassense 26 
rules regarding assignments of error apply to agreed cases. 27 

and also to a.cause that has been submitted below to 
the judge on the law and facts......... eneireniamanisiee 27 

cannot be filed, except by consent, when not filed in the 
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regarded as correctly stating appellant’s case, when.......... 1() 
statements in, when considered acquiesced in............. eS $1 
copy to be furnished for each Judae.,...... ccccccce...-sssevceeceeees 12 
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Counsel, argument on motion, How regulated, ......ce. ceecceees coeeeeees 14 
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may argue orally, or file written or printed argument, 
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has a right to inspect the record, ete.. .......... ' 63 
must receipt for transeript and other papers, and not t: take 
them beyond the reach Of COUPE ....-. cccecees cceseeeee senees teeeee Ud 
? must refund postage on transeript, When........ cece. ceeeeeee 2 
must know file-number of case and assignment before call- 
Stale BReaeinen CE URNS GIES WO UE ccintes wadens 0p -c0ncsccapccsetes.scccce 1%) 
agrecment of may be disregarded, when necessary to pro- 
per submission of case........+... ; abides: ‘sndbitecis-iaesnih 17 
Court of Appeals, What rules GOVEIN.. .cccee seceee cesses cecces ceenes eeeres 75, 77 
may dismiss appeal in felomy, WOW. ....0. cece. ees ceceee ceeee eee 78 
Delay, how submission on suggestion of delay made ........ ........ 14 
Dismissal of cause for want of prosecution..... ...... 39) 
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RULI 
District and county attoraey shall transmit information to Attor- 
ney-General . sinning Bila Mbit «ANUS: ibbcitdds tes er a 77 
District clerk must adhere filing of brief. eihdkn dlaetbihdbiNhs's Sdibikides 37 
RUG Cortify GAMC AS MOODYs oesicsscniei se. cc i ecees odes 37 
Docket. motion must be entered OM... .....eeee eee ees dabébire Sai bvies 15 
ee NR Nt MO sia nrceieincedvisess) 250006 bi ide iced 13 
must show name of counsel who makes a motion... ............ 15 
trial-docket, when and how ealled.. -............ 20) 
Se MA IIE irate s Acad bin cadinceuts, fies bases och. dlce cabbie 20 
precedence of canses, in call Of, .........0.c000 cesses secses cones i 59 
subject to inspection of counsel...... ........... bbs des Auesis 63 
Errors not considered when not assigned, except of law apparent 
on record........ cane dabeel ‘ 0 23, 24 
Examination of applicant for license, yom nis oo » Solid 71 
ou what books he will be examined................ es EU. 71 
Felony cases, appeals in, will be dismissed, when nary how. 78 
Hearing will not be postponed beyond the assignment. when..... 21 
Indorsement must be made on the transcript of its filing -... wing 4 
Judgment will be announced when a cause is properly prepare d 
for submission, and, after satisfactory argument, at next session 
of court, if practicable. ................ epecse<bi svebine SNE Caterers ae 55 
Jurisdiction, motion to dismiss for want of ....... .-.-. MIU. Jicath si 9, 10 
License to practice law, how obtained......... ........... al thabits J bhSdee 70, 71 
Mandate, when it may issue. ..............6.. bind 4d op Serer ert? ae 68 
Motions relating to informalities, how and when 1 file Oi Labass.. 8 
want is sufficiont motioe OF: oissiccsicckseies iis Bo adecce i cee ova: 8 
to dismiss for want of jurisdiction, ete., when filed -.......... 9 
what sufficient notice of......... ibaa hear Aik ak dees 9 
to defeat or sustain jurisdiction, how supported ..... 10 
for certiorari, how and when made......... 2.00... se. eee [thie 1] 
to postpone a case or to continue it, how made............-..-+ 12 
arguments on motion, how regulated. ................. 0.0 seeee eee 14 
how indorsed, and how answer must be indorsed. ...... 15 
SOE a SGOe Sor: GION oie. 00sec ans 0652 WE cbdds deseo 13 
for rehearing, when and how made......... .... rte ere 67 
to dismiss certificate to file transcript aud to set , aside judg- 
ment, appellee thay be heard oOn.....................csccceee -oscee 45 
may be submitted on call to either party.. ........--....+ agen 13 
Notice of motion filed, when sufficient. ........ ee ds den © icessenncinninn 8 , 
of motion for certiorari, what sufficient.......... eet tbe aie. ee 
Opinion, judgment may be rendered before written opinion........ 55 
Original papers to be retained by Clerk..................0. ceeeeeeee eee ees “ 62 
delivered on order-of a judge..... sagbibasvanns ae ee een 62 
Postage must be paid on transcript when maile 3. a. ere 2 
Postponement of hearing, how made....:.......c..cceee cee dees eee cree 21 
exceptions to this rule................. kieceninecgis bana we cessennneh 2] 


Precedence, order of precedence in hearing. 5g 





a 
‘ 
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RULI 
Receipt must be given clerk for transeript.................. isebe ed suetus 60 
Record, motions to perfect, how made,, .............cccecceeeeceee oes <— 1] 
must contain an assignment of errors este édeed ° 23 
when regarded as correctly stated in a brief.. .................. 1) 
when appellee entitled to custody of...... 2. ........26.. ba sete 43 . 
teporters shall have access to minutes, opinions, briefs, ete......... 66 
Rules of court, old rules superseded, when...... ; k . 72 
when. these rules 0. {tO CMec6......000 soca dsccceves.soedeescecbdees 73 
rules 56, 57, and 58, go into effect, when.............. Gas 73 
What rules apply to Court of Appeals in civil cases...... 75 
Submission of 2 case, by Whom mMade..........-ccece..-csseeccecsceeseessoes 2] 
how a case is prepared for................. e000 oe. 22 
may be set aside for defective briefs. ..........:cccccecsceeeceeeeeees if} 
Court may decline to-receive for other causes............0+...... 5 
when and how a submission is set aside to advance a 
COND oid Saki sn ecsi nds pc Ciaee ind si hovers Henalcn fake Sedat aN 56, 57, 58 
when made, when sent up for affirmance on certificate...... 45 
Transcript, must be indorsed by clerk, in what manner..........-.... 3, 4 
to be received and receipted for by the clerk................-.. 2 
how filed. i Lethindd bees hosed bud ecbdee pebanteenginssssdiiapundbebtae 3, 4 
wis cuttin’ to-auaiien.. em ° ‘ ‘ ! 
when improperly filed ...... ....5........ccesescecee cee bedveseod sebebases f 
consequences Of improper filing............ cccesccccescscccccscccenes 4 
When filed by both parties, that of plaintiff in error to be re- 
garded as the transcript, if Correct. ............ ssceeeseeeeeeceees a 
When a transcript may be withdrawn...............0..ceeeee eeeees 5 
when but one is filed in proper time. .................0..ccss0sseeees 6 
When the transcript becomes a@ reCOTrd...........cce cece sees eens 7 
not to be withdrawn without a receipt................ 3 abbas 60 
nor taken from clerk after submission without an ore wiles ee 6] 
when court will order transcript filed on terms................ 3 
either party. mORy, Ti sisiieisisacs: 56 ssn. siicecnste insisb sen. f 
when case stricken from the oes ket for improper filing of 
CYAUBCHADE, 200000009. 000ccccns sencasisse kuacddba Wosbee cbsedesboss seeded odbee. i 
Waiver of errors, When lakestedhs, ciicais 0 sicsecesnsess.stgscsesaseesicesctes. 26 


What should be made by counsel, 35 
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INDEX TO RULES OF DISTRICT COURT. 


RULI 

Abandonment, what considered an abandonment of an ap- 
ee cnthindl Seb ninaes«siAcs epehenniy oding~ 1O1, 102, 108 
Admission of plaintiff, when to be entered of record..........6 ........ 31 
Agreement of counsel not enfareed unless in writing ....... 17 
Amendment (see pleading) allowed after decision on exceptions 27 
Answer, consists of original and supplemental, when 6 
I I liscnso iso ssninnsed Sadcbeeeincce. sevechesceee ong 6 
EE Oe NE ods sven ib enbchshonsroadivsanusep ange psec: 6 
original answer may consist of, what........... .-...:. 7 
may present a cross-action. NRRL ER EER 7 
supplemental answer may coutain what Re 8 

each answer with its supplements must be contained in one 

ONE MMP UNNMIE vances csinxests dennis seantnnse, soendeee cores re 9 
ach must be responsive to last preceeding pleading by the 

adversary ...... bint isesknsantheacxelacadee Lotsapinssqneesaces 10 
must not repeat facts formerly pleaded. ae 10 
identity of each pleading must be preserved by namber and 

ED ~~ se¥danedhepintevitnnsatcoyicn® SCE eh 10 
leave to file supplement asked and notice given, wu 1] 

Appeal and writ of error, (when no bond or affidavit filed consid- 

I Me III soos tina <ndccnce “aanedddods. cs. es ipeoey 101 
considered as abandoned, when............ +226 + .--..10], 102, 103 
appeal from County Court, how prepared.. 110 

Appeals from County Court, rules whieh govern..... ...... 107 to 110 
Appellant or plaintiff in error, shall assign errors, when and how. 97, 98 
must file brief, when and where...............00. sesecacce cooese 9, 102 
when he shall pay cost of a new transeript....... .......... 108 
Appellee or defendant in error, when to be entitled to a tran- 
EE Se scrbbhes -snbsth anes dabkveg sicae vasss'<s.¢hsassenres 93 
Assignment of errors, when and BVO MAIC scr escenen sonneoses 97, 98 
Attorney, license to, how procured... mete Shean 106 
Avoidance and estoppel, facts in, may be vie dled, _ oe Pe SICA R reo 7 
EE EE. SITET 525. 5:5800. nnesao.sthesenss sececases Sais Adela blades ~ 
evidence in, not admissible under general deni: ial ic seeping 20 
Bills of exceptions, none shall be taken as to*the record proper...... 
except as to superseded pleading, regarding which error of 

the court is insisted on................. Seba eiiaian Shas esses 265 5 53 
charges given and refused, when filed, must not be made a 

part of, in civil cases .......... SO CN OD 55 
what rulings of the court must t be fi incorporate d in dd 





P Oy 





| 
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InpEx TO RULEs, 743 


RUL 
Bills of exceptions, how they must be made a part of the record.. 55 
exceptions to evidence not be embraced in, when........... 56 
as to evidence reasons may be incorporated il.................. 57, 58 
as to evidence, what they must contain..... . ........ ree eee a 59 
When they must be signed. ............ oreeese eos soeceeees seovees'es 9 
as to a case submitted to the judge, enn not ae ‘cided at the 
RGD: nc dsc crcotewe incinie. ognci-sennnn Heutee senses sree: ‘venues weusesenyoundegi 65 
violation of rules a cause for........... ae See 1 aia 121 
reasons for objection to evidence must be stated in. nebtn 58 
Briefs, copy of appellant’s to be filed and indorsed in District Court. 99) 
subject to inspection of the adversary, .......-. -.2++- aivaibtiak sake 99 
Rg ep rae ae re See ee 100 
CTT, STS i, MI PIII ooo innase-se- -campypete-sevnerssmapencs anaes 108 
Change of venne, when objections to rulings on, considered 
I aa linsincc chn ets wines ninanekive aaitinesoeneen etna antsek Mill sieadahdlenns thins’ 6S 
Rulings of court, when not to be incorpor: mad | n bill of execep- 
OMI: es dninds thd oineisnig dinbinwssindetranentnndaies siieacnea eas eeaial 5d 


Charge of court, how it must be framed, regarding several issues. 60a 
charges refused must not be read to the Jury...... 0.2... ceeeeeee G1 
additional charges, covered by charges given, should be 

TI i oiinn <iinnnaiph onstbeccn tginajives pichocesa bole soehinebous-enxens inition 61 

Clerk, (see transcript.) how he shall prepare and keep court-docket.. 

how cases entered in docket.. 


shall make out a court and ween ket 


shall designate suits by file-numbers 


a oo 
Do © 


indeanene s0d06es cedpa sbonie arvesi v 
shall indorse file-numbers On papers..........c0.eceeeeeeeee scenes ne 9 
how appealed case shall be entered..............- sey. Pyrenean 80 
how he shall prepare a complete record, ...............ceeee0 cee eee 8] 
how he shall prepare the transcript. ..............2.c.ceceseeesess 82-91 
shall deliver transcript to the party who procured it to be 
RT RRB, BERETS ORE OEM Th, ERR Senge once 91 
What regarded as an application for a transcript................ 92 
how he shall indorse the transcript. ............c00.eisesscoese socees 94 
not his duty to transmit a transcript, except............ ceeeeees 95 
may have transeript returned to him for error in preparing 
WEEE cies spheonerckaccésyveen ; ba kaeenh OOO eeebh oneeeh beiltigs iii 96 
shall receive and indorse assignment t of errors and insert in 
CRNMIIIIES oo o000<sceesevaces poses epccen. pecareceurcesececesceede coapes vs 
shall deliver eaitihed tealen brie fs Seteah wat np abn wahtok ciph*anne 99-100 
shall certify to proceedings of appeal or service on error, 
FRc cnhcgsanperpecues -osacepnspan ep cabethancenetiasheheanis 1erece weave 103 
of District and County Court, how they shall record pro- 
ceedings, cop ccnes 00600" soahes sogens C90ees Matoenne sect ogee bepees set 110 


how he shall prepare transcripts in criminal cases. ......... 110-115 


must make out a list of cCases............. ; IRS PSS 119 
transmit same, with certificate, to attorney-general........... 119 
shall keep a motion docket....... + mihi sags aekvebababeultehesaabiin 21 
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RULE. 
Criminal cases, how record should be made. -....... J, 110 
how record and transcript in, should be pre iP bs sdvemnee . 110-115 
what should be excluded from transcript in, ....-........ 112 
in what order entries should be made in transeripts of... ... 113 
Continuance, in case of surprise by pleading, may be granted...... 16 
application for, shall not be argued 35 
absence of counsel no Cause OFf.. ......66 ceeeee 49 
when a ruling on, will not be considered an appeal...... 69 
Costs ‘mposed in ease of surprise by pleading.......-............0. eee 16 
imposed for making improperly an EXhibit ....cec ccceeeee cee 19 
of exceptions waived, HOW taxed......cccce cceeceeeeceereeres ceeeeeees 26 
of plea not supported by evidence.............. Rare sethcbes hon ckees 33 
how taxed in appeal cases when continuance caused by 
defective transcript......... ecrcssee roove belt ES EO ae Siete 108 
bill Of, to Be inserted i transcript... ...... sccccrcce cscs sosseeces 89 
Counsel for plaintiff may open and conclude in evidence and 
argument ........... puiasnd «ea ban paéeana’ honda capitis peRStead nk soie beeee 2 31 
« When defendant’s may ati and conclude........... pciseenaaeee 31 
shall not conclude argument, when, ........ ...-+++ baa 34 
shall begin and open sagietindt ‘Son rule to nie cause 34 
shall not argue application for continnance...........-.+++ 35 
when opening shall present his whole case «.....-... Sage eads. 36 
coneluding argument confined to a reply.................c.. ees . 36 
shall argue law only to the court, and limited in reading 38 
shall be limited in arguing motions, exceptions, &c., how 38 
for intervenor, shall be assigned position in argument, how 37 
shall argue facts to the jury, WheM........000scccesscecseeeeee oe 39 
shall be confined in argument to evidence and arguments 39 
shall avoid personal criticism, which is a contempt of court.. 39 
shall avoid side-bar remarks in examining witnesses and in 
IE Nacciunch cass ens. <sideuoney sees: subcatuehsbestsaienstcscnac sasest 40 
shall be checked by the court without motion, when the 
rules are violated.. Raabe ts Mba | Fh naa 4] 
may object to violation rt rules in argument, not. ‘ee 4] 
shall be protected by court from frivolous interruption...... 41 
shall arise and address the court from his place................ 42 
shall remain at his place at the bar during trial.... .... ........ 42 
but one on a side to examine a witness.............. eiktee dovees 43 
who considered as leading counsel............... paiceet Contec ees 45 
who regarded as attorney of record, .....---. -.c00. deccessessoeeees 46 
agreement of, not enforced unless in writing. .................... 17 
for successful party to prepare the jydgment..................++ +s 
absence of, no eause of continuance of case, except...... 49 
shall not be surety without leave of court................060 ceeees 50 
when guilty of contempt, for a false plea, &e.............. 5] 
shall not argue on a proposition after it is decided....... A2 
but may submit a statement in writing to the court........... 52 
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RULE 

Counsel, when entitled to receive transcript, ..---ece-ceeeeeee cscs eeeees 91-93 

when he may return the transcript for error............... 2.6 96 

but two counsel on each side to be heard on the trial......... 44 

County Courts governed by rules of District Court... .................. 104 

appeals from, how prepared,............... revokes satan 109 

Criminal cases in District and County Court, ous 1s whi h govern, 111, 120 

Depositions, objections to, may be tried as other motions........... 23 
District and county attorney must see that judgments are prop- 

I SI civeigs en hadi nce <cehsdivenins winalnchtnuie Stexediaiiilichassine 120 

and be present at reading of minutes...,..............sssercecess 120 

Docket. (See Clerk.) 
Evidence, exceptions to, not to be sustained when................ 60. 57 


exceptions to admission to be stated in bil of exceptions 
whet. ...... aE eh eee eee ee Pree aa eel 58 

Exceptions to admission of evidence, when no reasons are given, 
SEUREE SADE THO GUGGNIIOT, WIR 55s cece or/vcecicncenevcpoperapenapenees 5 


What general exceptions must point out, and presuimptious 


or Si niesi'o wn Stig init sinh aimee anes: Lote: oniaiiiinnel 17 
What special exceptions must Contain.................. -ccee ce ees 18 
When waived constitute no part of final record................ 26 
and waiver of, shall be entered on minutes, when............. 26 
to evidence to be overruled, Wield ........- .....ccccccccccces covecscce 57 
when they must be decided............. ee ee ne Re ee 60 
When not disposed of before trial, are wWaived.,..........-.....00 26 
to evidence, when to be embraced in statement of facts...... 56 


Exhibits, hew set forth and referred to in pleading, and what 


RT 00 RONG siirctisens 906 +4 jaceon~tacane ies ietmedeueniicion clip 19 

will be struck out at cost of pleader, xin tara tilalheiniesiee ies If 
Intervenor, counsel for shall be assigned position in argument, how.. 37 
what rules of pleading RIN DD nance saduiense s asnniesemneintos 30 

Index to transcript, how prepared.................. a wantin ines 88 
Judgment, form of, to be prepared by successful party .............. 418 
should recite finding of jury on each issue...... 0.0.0... 6.0.0.0 62 


on questions raised on the record proper, must be entered 


at the terni......... Pe on ee ee ae oT ae 64 
on 2 cause submitted smitten rs , must toe re nin “d, when... 65 
when executed after an attempt to appeal...........0..0......... 108 
entry of, in criminal cases must be supervised by the district 

OF COUNET BAAOTRGT 000005 war cneee shop erbeonss 152; ~agnabwremnens sens nenee 120 
should contain the full names of the postien. WP sy 6nemnesmungs 63 
motions, how entered in motion-docket. ...........cccccccccceceees 21 
what shall be notice.......... 


) 
when to be determined , 24, 2i 


either party may have objections to depositions filed on mo- 





CON EIE edits ons sits concaidens copious peepee mr osbopege pesgpesnnsee) bpnee 2% 
to dismiss appeal, determiued and regulated as other mo- 
ND Se hnshte pinkie dys urdyedecinsvsh uss teeucelus caiteweeeek aoa 107 


{8 
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Judgment, for certiorari and to perfect the record, how made. .... 108 
which go to the merits of the case, when tried........----.. ; 25 
Motions for new trial and in arrest of judgment, what partic whe ur- 
SN Os SAS oa dans 35k celeste, Bh, 66, 67, 68 
when too general not to be considered, .............0......020..2--. 67 
what considered waived unless included in...... 2.0... 69 
when they must be determined ........ 006 ue eee 70 
violation of the rules a cause for ......... 00.0.2... eet... 
Notice of filin& pleadings.......................... ccc eeee y ia 1] 
Officer of court shall not be surety, except, &e............ 0-22.20. bee 50 
Petition must be a statement of facts in econtradistinetion to a 
statement of evidence Legiadsid 268 2 
shall consist of original and iegpleane nits ul petitions......... 3 
BT sa Se att) eee rte Pe COLE eee Lee 3 
What lt nmét Gontain 25... ..6025.5. 2.22.00 steed 3 
may state enuse of action in several differ ‘rent counts, 4 
different counts of anust be numbered .............. . eee 4 
what supplemental petition may contain ............... ot d 
original and every other must be contained in one instrn- 
ment of writing... jp leieatitwsbes il dusted: 9 
so of first and every other supplemental petition, 6 
each must be responsive to last preceding of adversary... 10 
must not repeat faets formerly pleaded... 2.02.00. ...... 10 
identity of each pleading preserved by number and in- 
dorsement. .......... aiclinksdeae- oem, sel "eT cee 10 
leave to file eupplemen nt to be asked and notice given, 
a ards TAPE Ry lead Aa Wag edb D Gidibivecsecedeces 11 
Pleading (see Petition, hnower ") “ all " br petition and auswer l 
must state facts instead of evidence, conelusions and 
arguments be ES Ry BS eee ts ge A ee ATE pee 2 
what are safe guides in stating facts. ........... 2 
when court will require facts to be repleaded 2 
amendment may be made on leave nnd its province 12 
how amendments made and how indorsed............-....... 13 
Glztinetion between amendment and supplemental plead- 
original plea after a subatlonte no longer a part of the 
oY ae Depcuandlh ste ptnakh ahad Pied «bined ie jd 
unless exception = ¢: Stinws to action of the court .....-.. 14 
additional cause of action or defense, presented by 
amendment, when............., pinwe sevsabeed Lisle. ditpchisl Wi. 15 
must be numbered, named, and indorsed, how............. 15 
surprise by, proceedings on....... eae Sith ab. thik) Dib 16 
general exceptions must point out partienlar instru- 
ment........ CB RM, ASUS Tiel Peed SheeUE bisa be) deo ob8i 17 


on general exceptions. presumptions in favor of suffi- 
deed see aig os Bee ae 0 Ot CEM R TEER Be Tat d. ABest. tii. 17 
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RULE. 


Pleading, what special exceptions ee ee ae ee 18 
exhibits, how set forth and referred to, and what shall 
trot: De subacle eel 5 5ii5. 505 ok cksses sel d osce. asians vss semooneth cae 19 
when exhibits struck out at cost of pleader ............... 19 
province of a general denial, matters in avoidance and 
estoppel not admissible under a general denial. ove 20 
aud same, when under general denial, filed by plaintiff 
to defendant’s Cross-1etion 2.2066 .eeeeee winnche: <aanpgatecdey 20 
dilatory pleas, motions, and exceptions, when tried...... 24 
when they shall be regarded as waived.........+--++.++ 26 
amendment allowed after exceptions sustained. ..........-- 27 
closed by amendment, after rulings on exceptions ........ 27 
how ‘trial amendment ”? numbered and indorsed.,........ 27 
when repleading may be ordered by the court............... 29 
rules of, applicable to intervenors and parties who plead 
separate. ........ Kibadsden bib Ukr Sei's Gute s pba Kahin ks Guages 30 
when defective pleading shall be amended.............. - 32 
abandonment of plea to be entered of record... 88 
facts must be stated in due order of pleading...... beiepevee 7 
repetition in pleading to be avoided..... ~ * 10 
** trial amendment ~ must refer by name and mumber to 
iustrument which ia amended .....- 6.00.0 ccccecces soscccces 27 
Presumptions in favor of plea excepted to on general exceptions, 17 
Record, (see Clerk.) exceptions no part of, unless presented in bill 
of exceptions...... jsaledi pinion esas Sais tesehanbabeagneia pubis 26 
motion to perfect, how made ..... ........... ishanmeaeiieres 108 
transcript of, in misdemeauors, to ahem de live ern 117 
transeript of, in felonies, when to be prepared and to 
whom it must be delivered ..... adh «dik note enph ines 118 
Rules of District Court to govern County Court, when....... as 104 


former rules of District Court superseded after outs | l, 


. 1878. Sesdesswl ike cntioosh ese wkissigesd Sue Reber nones 105 
for County and District Courts, go into effect when.......... 122 
Surprise, when cause for continuance and imposing costs... 16 
Statement of facts may embrace exceptions to evidence, when... 56 


as to a cause submitted to the judge and not decided at the 


CUNNE ied, beach PIGUAL. 0S. <siiodeals sbi ‘setbéedlle didtul ob “ ci 65 
how it should be prepared.. 4 st Recienseililibatiell , 71, 72, 73, 74. 75 
When written instruments should not be copied in....-........ 73, 74 
what should be exeluded from it } Bika « Zetawt teabsiiens 1350 5 75 
What it shall contain in criminal Gases.. ....0 0.00.0... cece ee eee 116 


Supplemental petition, (see Petition.) 
‘Transeript, (see Clerk.) when not filed, applieation considered 
nbandoned ........0.0-...... Fi Vaid. wae Vbsibe ot Pikvencee 192 
on appeal from County Court, what the transeript shall 
COMORES sik. ik edssrstijesdiaw ines re eee 
When appeal from several orders, it may embrace all......... 109 
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RULE, 
‘Transcript, what it shall not contain in appeals from County Court.. 109 


in criminal cases, how prepared .......0. .......c0s.cceeceenee soon’ 110-116 
must contain statement of all facts, &e....... .. Sharcilananid ae 116 
in criminal cases, to whom delivered ...... 0. .........ceeceeeeeees 117 

in felonies, when prepared and to whom must be de- 
errr ape ndal 118 
Trial. (see Counsel.) before court, on motions. .............. .....060 22 
on objections to taking depositions, when ......... 5 Sas 23 
on dilatory pleas, motions, and exceptions, when....... ..... 24 
on motions which go to the merits of the ease,....... 25 
or which relate to form a substance of pleading................. 25 
exceptions must be disposed of before trial on facts............ 26 

when and how issues may be announced by the judge be- 
ie. kahiersienngcbibebi: jaseabs» sersseaseee 28 
plaintiff may opeu and close argument, when................... 31 
when defendant may opeu and conclude.................2..ee eens 31 
shall not progress on defective pleading..................06. 32 
abandonment of plea, to be entered of record ............ 22.5 33 
exceptions not disposed of before the trial are waived ........ 26 
Venue, proof of, must be incorporated in statement of facts ...... 116 
Waiver. motions and exceptions, when considered waived. ......... 26 
of exceptions shall be entered on minutes, when ..+.......- 26 
when implied on motion for change of venue ,.......... 0.00... 69 
\ 











